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CASES 

ARGUED   AMD  DETERMINED 

IN   THE 

SUPREME  COURT 

OF   THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  CALEDONIA, 
March  Term,  1845. 

[ContloQed  from  Vol.  17,  page  578.] 


PRESENT, 

Hon.  STEPHEN  ROYCE,       > 

Hov.  ISAAC  F.REDFIELD.VAsflitTiHT  Judges. 

Hoir.  WILLIAM  HEBARD,   > 


John  Htndman  v.  John  Htndman. 

Iff  Chancert. 

Ertrj  ease  shoold  be  fid^  heard  in  the  court  of  ofaanceiy ; — ^but  the  eban* 
cellor  may,  in  his  diBcretion,  make  a  decree  proformoj  with  a  view  of  sav- 
ing needless  expense  to  the  parties,  in  case  the  supreme  court  should  be  of 
opinion  the  orator  cannot  prcYail.* 

A  contract  between  a  mortgagee  and  mortgagor,  in  reference  to  the  purchase 
bj  the  mortgagee  of  the  equity  of  redemption,  will  not  be  positively  disre- 
garded in  a  court  of  equity ;  but  such  contracts  are  viewed  suspiciously, 
and  the  conduct  of  the  mortgagee  will  be  watched  very  narrowly. 

In  this  case  the  orator,  being  indebted  to  the  defendant,  executed  to  him  an 
absolute  deed  of  his  farm,  talcing  back  a  writing  of  defeasance.    The  orator 


*See  Stafford  v.  BaUou  H  al.,  17  Vt.  3S9. 
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10  CALEDONIA  COUNTY. 

Hyndman  v.  Hyndman. 

received  from  the  defendant  farther  adrancet,  nntil  the  sum  dne  amount- 
ed to  about  $600.  The  parties  then  agreed,  that  the  defendant  should  have 
the  farm  for  $800;  and  the  defendant  gave  his  note  to  the  orator  for  the 
difference  between  that  sum  and  the  amount  due  upon  the  mortgage,  and 
the  orator  surrendered  his  writing  of  defeasance ; — but  it  was  agreed  ver- 
bally between  them,  that  the  defendant  should  sell  the  farm  and  the  orator 
should  have  what  he  received  over  $800,  after  paying  defendant  for  his 
time  and  trouble.  And  it  was  held,  that  the  contract  must,  in  equity,  be 
still  considered  as  a  mortgage,  with  a  power  of  sale  in  the  mortgagee,  and 
that  the  orator  should  be  allowed  to  redeem  the  premises  upon  a  bill 
brought  for  that  purpose. 

And  the  orator  was  allowed  to  redeem,  notwithstanding  the  defendant  had, 
in  pursuance  of  his  power  of  sale,  caused  the  premises  to  be  sold  at  auction 
and  became  himtelf  the  purchaser. 

Appeal  from  the  court  of  chancery.  The  facts,  as  they  appeared 
from  the  bill  and  answer  and  the  testimony  taken,  were  substantially 
as  follows. 

In  1832  the  orator,  being  indebted  to  the  defendant  and  William 
Hyndman,  executed  to  them  an  absolute  deed  of  his  farm  in  Barnet 
and  received  back  a  viTiting  of  defeasance.  The  orator  received 
farther  advances  from  time  to  time,  until  1836,  when  the  parties 
reckoned  together  the  amount  due  and  found  it  to  be  $608,09, 
and  then  agreed,  that  the  defendant  and  William  Hyndman  should 
have  the  farm,  free  from  the  orator's  equity  of  redemption,  at  eight 
hundred  dollars ;  and  the  defendant  accordingly  surrendered  to  the 
orator  the  notes  due  from  him  and  executed  to  the  orator  a  note  for 
$191,31,  and  the  orator  surrendered  his  writing  of  defeasance ; — ^but 
it  was  at  the  same  time  verbally  agreed  between  them,  that  the  de- 
fendant should  sell  the  farm  and  the  orator  should  have  what  was 
received  therefor,  above  the  sum  of  eight  hundred  dollars,  after  pay- 
ing the  defendant  for  his  time  and  trouble  in  the  business.  The 
orator  continued  to  reside  on  the  premises  until  the  commencement 
of  this  suit;  and  the  defendant,  subsequent  to  1836,  leased  the 
premises  from  year  to  year  to  different  persons  and  received  the  rent, 
until  March  30, 1840,  when  the  parties  executed  an  indenture,  iii 
which  it  was  recited,  that  the  defendant  and  William  Hyndman  had 
paid  to  the  orator  $869,80,  as  of  the  date  of  March  11,  1840,  in 
consideration  of  which  they  held  a  warrantee  deed  of  the  premises 
in  question;  and  it  was  agreed,  that  the  orator  should  have  the  use 
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of  the  farm  for  one  year  for  the  rent  of  f  78,09, — ^that  if  he  paid  the 
rent  and  the  sum  of  $869,80  before  March  11, 1841,  he  should  have 
a  deed  of  the  farm, — ^but  that,  if  he  did  not  make  payment,  the  de- 
fendant should  sell  the  farm  at  auction  on  the  first  day  of  April, 
1841,  and  should  pay  to  the  orator  what  was  received  for  the  farm, 
above  those  sums,  alter  paying  defendant  for  his  time  and  trouble. 
The  defendant  caused  the  farm  to  be  sold  at  auction  in  1841  and 
became  the  purchaser  himself  at  $1001,00,  and  offered  to  pay  to  the 
(Nrator  the  surplus  above  the  sums  specified  in  the  indenture;  but  the 
<Nrator  would  not  receive  it.  Testimony  was  given  tending  to  prove 
that  the  orator  was  poor,  and  that  the  farm  was  worth  91100,  or 
91200.  William  Hyndman  conveyed  his  interest  in  the  premises  to 
the  defendant  before  the  conmiencement  of  this  suit. 

The  orator  prayed,  that  an  account  might  be  taken  of  the  amount 
justly  due  to  the  defendant,  and  of  the  rents  and  profits  of  the  prem- 
ises received  by  the  defendant,  and  that  the  orator  might  be  permits 
ted  to  redeem  the  premises. 

The  court  of  chancery, — ^Redfield,  Ch.,— dismissed  the  bill  with 
cost; — ^firom  which  decree  the  orator  appealed. 

A.  UndertDOod,  for  orator,  contended,  that  the  transaction  be- 
tween the  parties  created  originally  a  mortgage  upon  the  premises, 
and  that  the  relation  between  them  was  in  no  respect  subsequently 
altered,  except  that  the  defendant,  by  the  arrangement  entered  into 
in  1836,  acquired  a  power  to  sell;  and  cited  Baxter  v.  Willey^ 
9  Vt.  276;  4  Kent  137,  142,  143;  7  Cranch  237,  482;  Hughes 
V.  Edwards,  9  Wheat  489 ;  7  Johns.  40 ;  2  Fonbl.  Eq.  260;  Camp^ 
beli  V.  Worthingian,  6  Vt.448;  Kelleran  v.  Br&wn,  4  Mass.  443; 
CiUUr  V.  Dickinson,  8  Pick.  386;  Flagg  v.  Mann,  14  Pick.  467; 
Eaton  V.  Grten,  22  Pick.  626;  Wright  v.  Bates,  13  Vt.  341;  2 
Atk.  98,  388;  JVy  v.  Porter,  1  Chanc.  Cas.  141;  James  v.  Odes, 
2  Vem.  84,  402;  Seaton  v.  Slade,  7  Ves.  273;  Pow.  on  Mort  116; 
King  V.  Edington,  1  East.  288;  Eaton  v.  Whiting,  S  Pick,  484; 
1  Vem.  192. 

W.  Mattocks,  for  defendant,  claimed,  that  the  transaction  between 
the  parties  in  1836  was  a  purchase,  at  a  fair  bargain,  and  for  a  valu- 
able consideration,  of  the  orator's  equity  of  redemption,  and  that  the 
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lease  executed  in  1840  was  not  in  the  nature  of  a  mortgage,  but  was 
merely  a  conditional  sale ;  and  cited  4  Kent  143^  144 ;  2  £q.  Dig. 
266, 267 ;  4  lb.  386;  Fonbl.  Eq.  630,  n.  263. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  appeal  from  a  decree  made  by  the 
chancellor  of  this  circuit.  When  the  case  was  heard  in  the  court 
of  chancery,  it  appeared  to  me  to  be  one  of  so  much  doubt,  that  I 
did  not  feel  justified  in  exposing  the  parties  to  the  expense  of  taking 
an  account  of  so  long  standing,  until  the  necessity  for  such  expense 
was  fully  established  by  the  decision  of  this  court.  In  that  view  I 
understand  my  brethren  fully  to  concur.  We  by  no  means  justify 
the  practice,  sometimes  adopted  in  the  court  of  chancery,  of  allow- 
ing appeals  upon  merely ybrma/  decrees,  without  hearing.  Such  a 
course  is  only  calculated  to  increase  the  number  of  chancery  ap- 
peals in  this  court  and  delay  the  final  disposition  of  many  of  them, 
without  any  adequate  saving.  Every  case  should  he  fully  heard  in 
the  court  of  chancery ;  and  then,  no  doubt,  the  chancellor  may,  in 
his  discretion,  make  a  decree  with  a  view  of  saving  needless  expense 
to  the  parties,  in  case  the  supreme  court  should  be  of  q>inion  the 
orator  cannot  prevail. 

But  upon  a  full  hearing  of  this  case,  upon  very  satisfactory  argu- 
ments upon  both  sides,  we  incline  to  the  opinion,  that  the  orator 
ought  to  be  permitted  to  redeem.  Cases  of  this  kind  will  always 
depend  very  much  upon  the  determination  of  the  facts.  In  that  par- 
ticular, one  case  is  not  a  rule  for  the  determination  of  any  other  case, 
(unless  the  two  cases  are  alike  in  all  particulars, — which  never  oc- 
curs,) and  therefore  need  not  be  reported,  so  far  as  the  facts  are 
concerned. 

The  points  of  law  here  decided  are,  that  when  the  orator  con- 
tracted to  sell  out  his  equity  of  redemption  to  his  mortgagee,  he  is, 
in  this  court,  entitled  to  very  favorable  consideration,  on  account 
of  the  unequal  relations  in  which  the  parties  stood  at  the  time.  The 
one  was  the  superior  and  the  other  the  dependent.  The  one  had 
power  and  resources ;  the  other  had  neither,  but  was  sore  pressed 
by  necessity.  In  addition  to  this,  the  defendant  was  clearly  the 
mortgagee  of  the  premises  for  such  a  sum,  as  it  was  not  in  the  power 
of  the  orator  readily  to  raise.    The  price  was  little  more  than  twcv 
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thirds  the  value  of  the  premises.  It  was  agreed,  that  the  defendant 
should  sell  the  premises,  and,  if  they  brought  more  than  the  price 
paid  by  the  defendant,  the  plaintiff  should  have  the  surplus.  Under 
these  circumstances  we  think  the  contract  must,  in  equity,  still  be 
considered  a  mortgage,  with  a  power  of  sale  in  the  mortgagee.  It 
is  well  settled,  that,  in  all  transacticxis  between  the  mortgagor  and 
mortgagee,  the  conduct  of  the  mortgagee  will  be  watched  very  nar- 
rowly ;  4  Kent  143,  and  note,  and  cases  there  cited.  This  is  the 
language  of  all  the  cases,  and  of  all  the  books,  in  regard  to  all  pur- 
chases, made  by  trustees,  of  the  interest  of  the  cestui  que  trust.  Such 
contracts  are  not  positively  disregarded  in  a  court  of  equity ;  but 
they  are  viewed  suspiciously  and  criticised  with  some  degree  of  se- 
verity. 

The  only  other  ground,  upon  which  the  defendant  claims  to  hold 
the  estate  free  from  the  plaintiff's  equity  of  redemption,  is,  that, 
in  pursuance  of  the  power  of  sale,  he  caused  the  estate  to  be  sold 
at  auction  and  became  himself  the  purchaser.  Such  sales  have  al- 
ways, in  the  English  chancery,  and  in  this  country,  unless  when  the 
matter  is  controlled  by  statute,  been  held  voidable,  at  the  election 
of  the  mortgagor,  or  cestui  que  trust j  unless  he  delay  for  an  unrea- 
sonable time  to  make  his  election, — ^in  which  case  he  will  be  held 
to  have  confirmed  the  sale  by  his  acquiescence.  The  cases  are 
too  numerous  upon  this  point,  and  there  is  too  little  conflict  in  the 
decisions,  to  require  an  elaborate  review  of  the  subject. 

The  State  of  New  York,  by  statute^  allows  the  mortgagee,  in  such 
cases,  to  become  the  purchaser,  if  he  conduct  the  matter  with  per- 
fect fairness.  In  that  State,  therefore,  the  decisions  upon  this  sub- 
ject rest  upon  a  somewh^  different  basis  from  the  English  cases.  In 
the  fijrmer  the  sale  is  prima  facie  good,  and  it  is  therefore  incum- 
bent upon  the  cestui  que  trust  to  impeach  its  fairness ;  but  in  the  lat- 
ter the  sale  is,  always,  either  good,  or  bad,  at  the  election  of  the  ces* 
tui  que  trusty — as  in  the  case  of  a  contract  of  sale  between  an  infant 
and  an  adult.  The  authorities  will  be  found  sufficiently  referred  to 
and  digested  in  Davoue  v.  Fanning,  2  Johns.  Ch.  R.  252,  and  in 
Mr.  Sumner's  note  to  Whichcote  v.  Lawrence,  5  Yes.  740.  Bergen  v. 
Bennett 9 1  Caine  1,  is  somewhat  of  an  elaborate  case  upon  this  point. 

The  decree  of  the  chancellor  is  therefore  reversed  and  the  cause 
remanded  to  the  court  of  chancery  to  be  there  proceeded  with. 
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Harris  Miner  v,  Solomon  Downer,  Worcester  Downer  and 
Horace  Dana. 

Where  the  Plaintiff  delivered  property  to  W.  Downer  and  H.  Dana,  and 
executed  to  them,  by  the  name  of  Downer  and  Dana,  a  bill  of  sale  of  the 
property,  in  which  he  acknowledged  receipt  of  payment  by  note,  and  the 
note  which  he  received  was,  by  Dana,  signed  **  Downer  &  Dana,**  and  it  ap- 
peared in  evidence,  that  there  was  in  existence  at  that  time,  doing  business, 
0ueh  a  firm  as  **  Downer  A  Dana,**  consisting  of  thoee  two  individuals,  it 
was  held,  that  the  plaintiff  could  not  recover  on  the  note  against  another  firm, 
of  different  style,  consisting  of  the  same  Downer  and  Dana  and  a  third  person, 
notwithstanding  it  might  appear,  that  the  latter  firm  was  also  then  doing  busi- 
ness at  the  same  place,— there  being  no  testimony,  tending,  even,  to  prove 
that  the  latter  firm  had,  at  any  time,  done  any  act,  which  could  have  induced 
the  plaintiff  to  believe,  that  Downer  &  Dana  had  ever  been  authorized  to  use 
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their  own  name  and  atyle  for  the  pnrposeaof  the  other  firm  ;»and  that,  npon 
this  teatimony,  it  was  improperly  left  to  the  jury  to  find,  whether  the  note 
wai  ezecnted,  and  received  by  the  plaintiff,  as  the  note  of  the  latter  firm. 

Assumpsit  <m  a  promissory  note,  signed  '*  Downer  &  Dana,"  for 
f  69,00,  and  dated  November  14, 1837 ;  and  the  plaintiff  alleged, 
that  the  defendants  were  partners,  at  the  date  of  the  note,  under  the 
firm  of  S.  &  W.  Downer  Si,  Co.,  and  that  the  note  was  given  for 
their  benefit,  and  for  pr<^rty  which  went  to  their  use,  and  was,  by 
mistake,  signed  *' Downer  ^  Dana,"  instead  of  being  signed  by  the 
style  of  the  defendants*  firm.  The  declaration  contained,  also,  a 
count  in  indebitatus  assumpsit j  for  goods  &.c.  sold  and  delivered  to 
the  defendants.  Plea,  the  general  issue,  and  trial  bj  jury, — Hebard, 
J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  on,  signed 
**  Downer  d&  Dana,"  and  proved  that  the  signature  was  written  by 
the  defendant  Dana.  He  also  gave  evidence,  by  parol,  tending  to 
prove  that  the  defendants,  before  the  date  of  the  note,  were  co-part- 
ners under  the  firm  of  S.  ^  W.  Downer  &.  Co.,  and  that  they  so 
continued  for  some  time  after,  and  that  the  plaintiff  sold  and  deliv* 
ered,  at  the  defendants'  place  of  business,  a  quantity  of  hogs,  which 
were  received  by  Dana  and  Worcester  Downer,  and  that  the  plaintiff 
received,  in  payment  therefor,  the  note  in  suit. 

The  defendants  gave  in  evidence  the  written  articles  of  co-part- 
nership between  themselves,  which  bore  date  November  15;  1837, 
and  also  gave  in  evidence  a  bill  of  sale,  signed  by  the  plaintiff, 
which  was  in  these  words; — *'  Sharon,  Nov.  14,  1837.  Downer  & 
Dana  Jsought  of  Harris  Miner  eight  hogs,  weight  1150  lbs.  6  oz, 
969,00.  Received  pay  by  note ;  {signed)  Harris  Miner."  The  de- 
fendants also  introduced  testimony  tending  to  prove,  that  a  co-part- 
nership existed  between  Worcester  Downer  and  Dana,  by  the  style 
of  Downer  d&  Dana,  for  a  year  previous  to  the  date  of  the  note  de- 
clared upon,  and  that  the  business  belonged  solely  to  that  firm,  or  to 
Dana  alone,  until  the  execution  of  the  written  articles  of  co-part- 
nership between  the  defendants. 

The  defendants  requested  the  court  to  instruct  the  jury,  that  there 
was  no  evidence,  which  would  entitle  the  plaintiff  to  recover  on  the 
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first  count  in  his  declaration,  and  that,  if  the  plaintiff  delivered  the 
hogs  and  received  in  payment  therefor  the  note  in  question,  he  was 
not  entitled  to  recover  in  this  suit. 

But  the  court  charged  the  jury,  that  if  they  found,  that  the  de- 
fendants, at  the  time  of  the  execution  of  the  note  and  the  sale  and 
delivery  of  the  hogs,  were  in  fact  co-partners  and  doing  business  as 
such,  and  the  hogs  were  sold  to  that  firm,  and  the  note,  executed  by 
Dana,  was  executed  as  and  for  the  note  of  that  firm,  and  was  so  re- 
ceived by  the  plaintiff,  the  plaintiff  was  entitled  to  recover. 

Verdict  for  plaintiff.  Exceptions  by  defendants.  After  verdict  the 
defendants  moved  an  arrest  of  judgment  for  insufficiency  of  the  dec- 
laration, and  the  motion  was  overuled  ,*  to  which  decision  the  defend- 
ants also  excepted. 

J.  Barrett  for  defendant. 

1.  There  was  no  evidence,  tending,  even,  to  show  that  the  note 
was  the  note  of  S.  &>  W.  Dovraer  &>  Co.,  or  that  the  hogs  were  sold 
by  the  plaintiff  to  that  firm,  and  consequently  the  jury  were  not  at 
liberty  to  infer,  that  the  note  was  given  contrary  to  its  import.  Siff" 
kin  V.  Walker  et  al,  2  Camp.  308.  Holmes  v.  Barton  et  al.,  9  Vt. 
252,  The  court  erred,  in  submitting  the  question  to  the  jury.  3  Vt. 
236.    5  Vt.  140,141. 

2.  The  plaintiff  cannot  recover  upon  the  second  count.  Haying 
received  the  note  in  payment  for  the  hogs,  he  cannot  resort  to  his 
claim  for  goods  sold.     Hutchins  et  al.  v.  Olcott,  4  Vt.  541. 

3.  The  plaintiff  cannot  recover  on  the  note  in  this  action,  even 
though  the  property,  for  which  the  note  was  given,  was  sold  to  S. 
&>  W.  Downer  &>  Co.,  and  went  for  their  benefit.  The  note  was 
signed  by  the  style  of  another  firm,  then  in  existence,  by  a  member 
of  that  other  firm,  and  when  both  the  members  of  that  firm  were 
present,  receiving  the  property  for  which  the  note  was  given.  There 
is  no  pretence,  that  any  firaud  was  practiced.  If  the  note  binds  any 
one,  it  binds  only  the  partnership,  whose  name  it  bears.  2  Camp. 
306.  9  Vt.  252.  Emly  et  al  v.  Lye  et  al,  15  East  7.  Story  on 
Part.  214. 

4.  The  motion  in  arrest  should  have  prevailed.  Gould's  PI.  523L 
8  Vt.  480,  501. 
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J.  8.  Marcy  for  plaintiff. 

The  parol  testimony,  introduced  by  the  plaintiff,  tended  to  sup* 
port  both  counts  in  the  declaration,  and  the  question  as  to  its  weight 
was  for  the  jury  to  determine,  and  was  properly  left  to  them.  The 
manner,  in  which  the  bill  of  sale  and  note  were  drawn  and  executed, 
is  matter  of  evidence,  merely,  to  be  weighed  with  all  the  other  eri* 
dence  in  the  case.  A  variance,  or  mistake,  in  the  names  of  parties 
to  a  contract,  is  not  fatal  to  their  contract ;  1  U.  S.  Dig.  106,  167, 
188.  Mtdway  Manuf.  Co.  v.  Adams  et  al.,  10  Mass.  360;  and  it 
makes  no  difference,  which  party  to  the  contract  is  misdescribed. 
In  this  case  it  was  properly  left  to  the  jury  to  decide,  upon  -the  whole 
evidence,  whether  the  note  was  in  fact,  if  not  in  i^pearance,  the  con- 
tract of  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennktt,  J.  The  plaintiff  in  this  suit  has  declared,  in  his  first 
count,  on  a  promissory  note,  dated  Nov.  14,  1837,  against  the  de- 
fendants, under  the  name  of  S.  d&  W.  Downer  d&  Co.  This  note,  he 
alleges,  was,  through  mistake,  signed  Downer  Si,  Dana,  instead  of 
S.  &  W.  Downer  &  Co.,  as  it  should  have  been,  and  was  intended 
to  be.  The  court  below  were  requested  to  charge  the  jury, — 1,  That 
there  was  no  evidence,  from  which  the  jury  could  find  for  the  plain- 
tiff on  the  first  count ; — 2,  That  if  the  plaintiff,  after  delivering  the 
hogs,  received  this  note  in  payment,  and  receipted  his  bill  for  them, 
he  was  not  entitled  to  recover  on  either  count.  We  shall  consider 
only  the  first  of  these  points. 

It  appeared  firom  the  written  articles  of  copartnership,  that  the  de* 
fondants  formed  their  business  connection  on  the  day  after  the  note 
was  given.  The  case  finds,  that  the  plaintiff  gave  parol  testimony, 
tending  to  prove  that  in  fact  the  defendants  had  been  partners,  under 
the  name  of  S.  &  W.  Downer  Si,  Co.,  before  the  date  of  the  note, 
and  that  they  so  continued  for  some  time  after.  Parol  evidence  was 
also  given,  tending  to  prove  that  there  had  also  existed  another  part- 
nership, composed  of  two  of  the  defendants,  but  under  the  name 
and  style  of  Downer  &,  Dana.  The  hogs  were  delivered  at  the  de- 
fendants' pla^  of  business,  but  were  received  by  Dana  &  Worcester 
Downer,  who  composed  the  firm  of  Downer  and  Dana,  and  the  bill 

of  sale  was  made  out  in  this  latter  name ;  and  a  note,  signed  in  the 
3 
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same  name,  was  received  in  payment  The  court  instructed  the 
jury,  that  if  they  found  that  the  defendants  were  in  fact  partners 
and  doing  business  as  such,  at  the  time  of  the  sale  and  delivery  of 
these  hogg  and  the  making  of  this  note,  and  that  the  hogs  were  sold 
to  said  company  and  the  note  executed  therefor,  and  received  as  the 
note  of  said  company,  the  plaintiff  was  entitled  to  recover.  Did  the 
testimony  in  tlie  case  entitle  the  plaintiff  to  such  a  charge?  We 
think  not. 

It  is  well  settled,  that  if  a  person  advances  money  or  delivers 
property  to  a  firm,  and  takes  the  separate  security  of  one  partner,  in 
his  individual  name,  the  firm  cannot  be  sued  upon  it.  In  Siffkin  v. 
Walker^  2  Gamp.  306,  the  declaration  stated,  that  the  defendants 
made  their  certain  promissory  note,  signed  by  Walker  for  himself  and 
Rowdstone,  whereby  they  promised  to  pay,  &c.  The  plaintiff  pro- 
posed to  show,  that  both  defendants  were  indebted  to  him  on  a  char- 
ter-party of  affreightment,  and  that  the  note  in  question  was  given 
by  Walker  in  satisfaction  of  this  joint  debt.  Lord  Ellenborough 
used  this  pertinent  language, — ''  How  can  I  say,  that  a  note,  made 
and  signed  by  one  in  his  own  name,  is  the  note  of  him  and  another 
person,  neither  mentioned,  or  referred  to?"  He  adds, — **  The  im- 
port and  legal  effect  of  a  written  instrument  must  be  gathered  from 
the  terms,  in  which  it  is  expressed ;  and  I  must  treat  this  note  as  a 
separate  security  for  a  joint  debt."  So,  in  Emfy  v.  Lye  et  al,,  15 
East  7,  it  appeared,  that  George  Lye  and  £.  L.  Lye  were  partners, 
and  their  book-keeper  was  accustomed  to  receive  bills  of  exchange 
from  his  employers,  sometimes  drawn  in  the  name  of  the  firm,  some- 
times in  the  name  of  6.  Lye  alone,  and  at  other  times  in  that  of  E. 
L.  Lye  alone, — as  were  the  bills  in  question.  These  bills  had  been 
discounted  from  time  to  time  by  a  broker,  unacquainted  with  the 
defendants,  who  made  no  distinction  between  them,  supposing  them 
all  drawn  on  the  partnership  account.  The  proceeds  of  the  bills 
were  in  fact  paid  by  the  book-keeper  to  the  partnership  account,  and 
the  discount  was  aUowed  him  in  his  account  with  the  partnership. 
It  was  held,  that  E.  L.  Lye  alone  was  liable  on  those  bills  drawn  by 
him  individually,  and  that  the  names  of  others  could  not  be  supplied 
by  intendment,  in  order  to  charge  them ; — and  even  farther,  that 
there  could  be  no  recovery  on  the  monetf  counts,  as  the  broker  was 
in  no  way  induced  by  the  defendants  to  believe  it  was  a  partnership 
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concern,  and  to  lend  his  money  on  that  account  See,  also,  Ex  parU 
Homier,  1  Atk.  223;  Siackpolev.  Arnold,  11  Mass.  27;  Story  ott 
Part.  chap.  8,  ^  134,  p.  222. 

In  the  case  of  Trutman  et  al.  t.  Loder,  11  Ad.  &  El.  589,  [39  E. 
O.  L.  178,]  the  defendant,  Loder,  was  a  merchant  residing  at  St 
Petersburgh,  and  carried  on  business  at  Liondon,  through  and  in  the 
name  of  one  H.,  who  was  without  capital  himself,  and  who  was  re- 
garded in  London  as  only  the  representative  of  the  defendant,  whose 
name  was  painted  on  the  outside  of  the  counting  house,  and  who  was 
aware  of  the  manner  in  which  the  business  was  transacted.  H., 
having  received  notice  from  the  defendant,  that  his  services  would 
not  be  required  much  longer,  soon  after  purchased  of  the  plaintiff  a 
quantity  of  tallow,  using  his  own  name,  as  formerly.  He  intended 
to  contract  on  his  own  account,  but  the  plaintiff  did  not  so  under- 
stand it,  supposing  him  still  to  represent  the  defendant,  as  beforct 
It  was  contended,  that,  as  H.  had,  after  receiving  the  notice,  ccmt 
menced  business  for  himself,  the  sale  was  made  exclusively  on  hk 
account.  But  it  was  held,  that,  since  the  plaintiff  had  no  notice, 
that  H.  had  ceased  to  represent  the  defendant,  the  latter  was  still 
liable.  It  was  also  contended,  that,  since  the  contract  was  made  by 
H.  and  his  name  was  incorporated  in  it,  parol  evidence  was  inadmis- 
sible, to  show  that  the  contract  was  in  reality  that  of  the  defendant, 
and  not  of  H.  individually, — as  that  would  vary  the  contract.  But 
the  court  said,  "Parol  evidence  was  always  necessary,  to  show  that 
the  person  sued  was  the  person  contracting.  Whether  he  does  it  in 
his  own  name,  or  in  that  of  another,  or  in  some  fictitious  name,  and 
whether  the  contract  is  signed  by  his  own  hand,  or  by  his  agent's, 
ar^enquiries  not  differing  in  their  nature  from  the  question,  '  who 
is  the  person,  that  has  just  ordered  goods  in  a  shop '  ?  "  If  the  iden* 
tity  of  the  person  is  established,  it  is  not  varying  the  contract,  to 
show  that  he  used  a  name  not  his  own. 

This  case  was  considered  as  not  opposed  to  Siffkin  v.  Walker,  or 
Emly  V.  Lye,  but  distinguished  from  them,  on  the  ground,  that,  in 
both  those  cases,  the  company  were  carrying  on  business,  M  the 
very  time,  in  the  name  of  their  firms ;  and  it  did  not  appear,  that  they 
had  ever  done  any  act,  tending  to  lead  the  contracting  party  to  be^ 
Heoe,  that  the  partnership  had  authorised  the  individual  partners  to 
employ  their  private  names  for  partnership  purposes.    But  in  tlds 
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case  the  business  was  done  in  the  name  of  H.,  apparently  as  princi* 
pah,  and  with  the  knowledge  of  the  defendant ;  and,  for  all  legal  pur- 
poses, the  name  H.  signified  Loder,  the  defendant 

In  the  case  at  bar  Downer  ^  Dana  had  been  in  partnership  for  a 
year  before  the  note  was  given,  and  no  evidence  was  offered,  to 
show  a  dissolution  at  that  time.  Neither  does  it  appear,  that  the 
firm  of  S.  &,  W.  Downer  &  Co.  had,  at  any  time,  done  any  act, 
which  could  have  induced  the  plaintiff  to  believe,  that  Downer  &, 
Dana  had  ever  been  authorized  to  use  their  own  name  and  style  for 
tlie  business  purposes  of.  the  other  firm.  Nor  does  the  evidence 
tend  to  show,  that  Dana  intended  to  bind  the  firm  of  S.  6l  W.  Dow- 
ner &  Co.,  when  he  signed  this  note,  or  that  the  plaintiff  had  any 
reason  to  suppose,  that  he  was  getting  the  security  of  Solomon  Dow- 
ner, superadded  to  that  of  Downer  &  Dana.  The  hogs  were  re- 
ceived by  Downer  &  Dana,  and  the  note,  signed  by  Dana  in  the 
name  of  their  firm,  was  received  in  payment ;  and  the  bill  was  made 
out,  stating  that  Downer  &  Dana  had  bought  the  hogs  of  the  plain- 
tiff,— which  bill  was  receipted  at  the  time  by  him.  And  evidence 
tending  to  prove,  that  the  defendants  were  copartners  under  the 
same  of  S.  &,  W.  Downer  &  Co.,  when  the  note  was  given,  and 
that  the  hogs  were  received  by  Downer  Sl  Dana  at  the  defendants' 
place  of  business,  has  no  tendency  to  show,  that  the  firm  of  S.  & 
W.  Downer  &,  Co.  ever  authorized  the  firm  of  Downer  &  Dana  to 
use  their  own  name  for  the  common  purposes  of  the  former,  and 
fiirnished  no  reason  to  the  plaintiff  to  suppose  he  was  receiving  the 
note  of  S.  &  W.  Downer  6l  Co.,  in  place  of  the  one  he  did  receive. 

In  Trueman  v.  Loder,  eited  above,  the  defendant  cited  several 
cases,  to  establish  this  position^ — "  That  the  fact,  whether  an  agent, 
or  partner,  bound  himself  alone,  or  his  principal,  or  firm,  was  to  be 
determined  by  his  intention,  9i  the  time,  to  deal  for  himself,  or  his 
principal,  or  the  firm.''  But  Lord  Denraan,  Ch.  J.,  says, — ''On  ex- 
amining all  these  cases,  it  will  be  found,  that  the  contracting  party 
was  carrying  on  two  different  concerns  at  the  same  time,  one  for 
himself,  and  one  for  his  principal,  or  the  firm ;  and  the  world  would 
know  him  in  two  different  capacities ;  and  every  one  dealing  with 
him  would  be  bound  to  inquire,  in  which  capacity  he  was  acting  on 
any  particulair  occasion ; " — 39  £.  C.  L.  180, — ^where  are  cited  Ex 
forU  BoUiio,  1  Buck  100 ;   Bank  of  Scotland  y.  Watson,  I  Dow 
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40.  But  in  the  case  before  us  there  is  no  pretence,  that  Downer  6l 
Dana  were,  at  this  time,  carrying  on  two  concerns  under  that  name, 
—one  for  themselves  and  one-for  S.  &,  W.  Downer  6l  Co.  No  in- 
stance is  ^hown,  in  which  the  firm  of  S.  &,  W.  Downer  6l  Co.  have, 
in  the  transaction  of  their  business,  adopted  the  name  of  Downer  & 
Dana ;  and  there  is  no  evidence  to  show,  that  in  this  instance  they 
used  it  as  ^feigned  name,  or  otherwise. 

No  doubt  it  might  be  competent,  to  show  that  Downer  &  Dana 
and  S.  &  W.  Downer  6l  Co.  meant  the  same  individuals ;  but  it  is 
quite  a  different  question,  whether,  at  law,  the  plaintiff  could  be 
permitted  to  show,  by  parol,  that  the  note  in  question  was  signed 
Downer  d&  Dana  by  mistake,  instead  of  S.  &  W.  Downer  &  Co.  In 
Jackson  v.  Hart,  12  Johns.  77,  parol  evidence  was  held  inadmissible, 
to  show  that  letters  patent,  granted  to  George  Houseman  in  his  own 
name,  and  who  was  a  real  person,  were  intended  to  be  granted  to 
another  individual,  named  George  Hosmer.  The  rule  is  indisputsc 
ble,  that  parol  evidence  is  inadmissible  to  contradict,  or  vary,  a  writ- 
ten contract  of  clear,  certain  and  unequivocal  import.  In  the  case 
last  cited  the  court  say,  that  the  rule,  as  to  explaining  latent  ambi- 
guities, has  no  application. 

It  is  farther  to  be  observed,  that  between  the  defendants,  in  the 
present  case,  there  existed  written  articles  of  copartnership,  executed 
the  day  after  the  note  was  given,  and  which  are  made  a  part  of  the 
case.  This  partnership  took  effect,  by  intendment,  on  the  day  of 
the  date  of  these  articles.  Parol  evidence  is  inadmissible  to  contra^ 
diet  this  intendment.  Story  on  Part.  §  194.  Wiiliams  v.  Jonts,  5 
B.  &  C.  106.  The  articles  of  copartnership  recognized  no  power  in 
Dana  to  bind  this  firm  by  any  note  he  might  have  executed  previous* 
ly,  under  whatever  name.  As  between  these  partners,  all  parol  ne* 
gotiations,  or  agreements,  whether  prior  or  cotemporaneous,  rela» 
tive  to  the  formation  of  the  partnership,  are  merged  in  these  written 
articles.  Reed  v.  Wood,  9  Vt  285.  Gardner  Manufacturing  Co. 
V.  Heaid,  5  Greenl.  381.  Brigham  v.  Rogers,  17  Mass.  571. 
Austin  T.  Sawyer,  9  Cow.  99.  But  if,  prior  to  the  execution  of 
these  articles,  the  defendants  had  held  themselves  out  as  partners, 
and  had,  as  such,  acquired  credit,  they  doubtless  would  be  liable  to 
any  person  trusting  them. 
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We  discover  no  evidence,  in  this  case,  to  charge  Solomon  Downer. 
The  note  was  not,  on  its  face,  the  note  of  his  firm ;  and  there  is  no 
evidence  to  show  he  ever  authorized  Dana  to  use  the  name  of  Dow- 
ner &  Dana,  in  making  contracts  for  them,  or  that  Dana  designed 
to  hind  the  firm  of  S.  &  W.  Downer  d&  Co.,  or  that  the  plaintiff  so 
understood  the  transaction. 

We  think,  for  these  reasons,  the  court  below  erred  in  submitting 
to  the  jury,  to  find  whether  this  was  the  note  of  S.  &  W.  Downer 
Sl  Co. 

Whether  a  state  of  facts  could  be  made  out,  sufBlcient  to  entitle 
the  plaintiff  to  recover  of  these  three  defendants,  it  is  unnecessary 
to  decide.  Neither  are  we  inclined  to  pass  upon  the  motion  in  ar- 
rest ,*  but  we  simply  reverse  the  judgment  of  the  county  court,  and 
remand  the  case  to  that  court  to  be  farther  proceeded  with. 
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John  Herren  v.  James  Campbell. 

If  the  holder  of  a  promiseorjr  note,  on  which  there  ii  doe  more  than  $100, 
indorae  upon  it,  as  payment,  a  anm  which  will  reduee  the  amount  appa-* 
reutly  due  upon  the  note  to  a  sum  less  than  $100,  and  do  this  without  any 
payment  being  in  fact  made  hy  the  defendant,  and  for  the  mere  purpose  of 
bringing  the  note  within  the  jurisdiction  of  a  justice  of  the  peace,  and  then 
commence  an  action  upon  the  note  before  a  justice,  the  action  will  not,  on 
appeal,  be  dismissed  by  the  county  court,  for  want  of  juriadiction  in  the 
justice. 

Assumpsit  upon  a  promissory  note  for  $250,  dated  March  6, 
1835.  The  action  came  to  the  county  court  by  appeal,  the  plaintiff 
claiming,  in  his  declaration,  that  there  was  but  $98,00  due  upon  the 
note  at  the  time  suit  was  brought    Plea^  the  general  issue,  and 
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trial  by  the  court, — Redfield,  J.,  presiding.  The  defendant  also 
filed  a  written  motion  to  dismiss  the  suit  for  want  of  jurisdiction  in 
the  justice  of  the  peace,  before  whom  the  suit  was  commenced. 

On  trial  it  appeared,  that  the  sum  of  941,50  was  indorsed  upon 
the  note  by  the  plaintiff,  at  the  time  he  commenced  this  action,  and 
that  this  was  dene  without  any  payment  being  made  by  the  defend- 
ant, and  without  the  knowledge  or  consent  of  the  defendant,  and 
that  this  indorsement  reduced  the  amount  apparently  due  upon  the 
note  to  a  sum  less  than  one  hundred  dollars,  and  was  made  for  the 
convenience  of  commencing  an  action  before  a  justice  of  the  peace. 

The  county  court  held  that  the  justice  had  not  original  jurisdic- 
tion of  the  suit,  and  dismissed  the  action.     Exceptions  by  plaintiff. 

W>  Mattocks  for  plaintiff. 

C  Davis,  for  defendant,  cited  Boutwell  v.  Mason  et  al.,  12  Vt. 
608. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  It  is  clear,  that  a  fictitious  indorsement,  like  the  one 
in  question,  could  be  of  no  avail  to  the  creditor,  if  designed  to  affect 
the  operation  of  the  statute  of  limitations,  or,  indeed,  to  defeat  or 
abridge  any  valuable  right  of  the  debtor.  The  question,  therefore, 
is,  whether  any  such  right  of  the  defendant  was  infringed  by  this 
act  of  the  plaintiff.  The  apparent  effect  was  to  ease  and  benefit  the 
defendant,  by  remitting  a  portion  of  his  debt.  In  cases  of  uncertain 
damages,  as  trespass  and  many  others,  the  plaintiff,  though  entitled, 
from  the  extent  of  his  injury,  to  commence  his  action  before  the 
county  court,  may  yet  sue  before  a  justice  of  the  peace,  by  limiting 
his  €ui  damnum  to  one  hundred  dollars,  or  less.  And,  as  said  by 
Redfield,  J.,  in  Perkins  v.  Rich,  12  Vt.  595,  'Hhis  can  never  do 
injustice  to  the  defendant,  as  it  is  only  a  privilege  to  reduce  a  claim 
for  damages."  It  is  true,  that  in  actions  on  promissory  notes  the  ad 
damnum  is  not  a  test  of  jurisdiction ;  for  that  is  made  to  depend  upon 
**  the  amount  of  the  note,  deducting  indorsements."  Rev.  St.  c.  26, 
^  8.  But  in  an  analogy  to  the  rule  established  in  the  other  cases 
alluded  to,  it  would  seem,  that  a  party  may  as  properly  reduce  his 
claim  for  damages  in  cases  of  this  class,  as  in  those ;  and  that  in 
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order  to  do  so  he  has  only  to  acknowledge,  by  way  of  indorsement 
upon  the  note,  a  part  satisfaction  of  the  sum  due.  Aa  county  courts 
and  justice  courts  are  alike  constituted  legal  and  competent  tribu- 
nals within  their  respective  spheres,  we  are  scarcely  authorised  judi- 
cially to  affirm,  that  any  certain  advantage  is  gained,  or  lost,  to  a 
party,  by  being  called  to  answer  before  the  one  instead  of  the  other. 
If  a  suit  may  happen  to  be  sooner  terminated,  when  brought  before 
a  justice,  it  will  at  the  same  time  be  less  expensive  and  burdensome 
to  the  defendant 

It  is  urged,  however,  that  such  an  indorsement  is  not  binding  on 
the  party  making  it,  but  that  he  is  at  liberty  to  expunge  or  disregard 
it,  and  enforce  collection  of  his  demand,  as  if  the  indorsement  had 
not  been  made.  But  should  this  be  conceded,  it  does  not  appear  to 
affect  the  point  of  analogy  before  noticed.  For  the  indorsement  is 
made  binding  upon  the  plaintiff  by  statute,  for  all  the  purposes  of  the 
motion,  whilst  pending  as  a  justice  suit,  as  it  certainly  would  be,  after 
final  judgment  recovered ;  and  if  he  could  avoid  the  effect  of  it  by 
nonsuit,  or  discontinuance,  and  thus  enable  himself  to  commence  a 
county  court  action,  he  could  do  the  same  in  the  other  cases  re- 
ferred to. 

That  an  indorsement,  in  order  to  change  jurisdiction  from  the 
county  court  to  a  justice  of  the  peace,  need  not  be  predicated  upon 
a  payment  properly  applicable  to  the  note,  on  which  it  is  endorsed, 
was  decided  in  Boutwett  v.  Mason  et  al,,  12  Yt  606.  Hence  it 
only  remains  to  be  determined,  whether  this  efl^t  must  be  denied 
to  the  indorsement,  when  it  is  not  founded  upon  actual  or  supposed 
payment,  but  is  made  for  the  mere  purpose  of  thus  changing  juris- 
diction. And  since  we  do  not  perceive  that  such  an  act  can  jusdy 
be  regarded  as  fraudulent,  or  injurious  towards  the  debtor,  neither 
do  we  think  it  is  rendered  inoperative  by  any  necessary  construction 
of  the  statute. 

Judgment  of  county  court  reversed,  and  cause  remanded  to  that 
court  for  &rther  proceedings. 
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Hkzekiah  Ayek  p.  Stephen  Hawkins. 

Wh6#6  the  plaintiff  held  notes  against  the  defendant,  which  were  dated  more 
than  six  years  before  the  commencement  of  his  action,  and  the  jury  found 
the  foot,  that  within  six  years  the  defendant  made  a  general  payment  to  the 
plaintiff*  on  account  of  some  one,  or  more,  of  the  notes,  or  of  the  indebted- 
ness manifested  by  them,  it  was  held,  that  a  promise  of  farther  payment 
must  be  implied.  It  is  not  essential,  that  the  defondant  should  have  recol- 
lected the  giving  of  the  notes,  at  the  time  of  making  the  payment,  if  he 
was  aware  of  the  indebtedness  for  which  they  were  given,  and  acted  with 
reference  to  it. 

If  a  debtor,  owing  several  demands  to  his  creditor,  make  a  general  payment, 
and  neglect  to  direct  its  application,  the  right  of  designation  belongs  to  the 
creditor;  yet  he  must  make  an  application,  to  which  the  debtor  could  not 
joatly  or  reasonably  object.  Therefore,  where  the  demands  consisted  of 
three  notes,  all  of  which  were  barred  by  the  statute  of  limitations,  and  the 
debtor  made  a  general  payment,  it  was  held,  that  the  creditor  might  apply 
it  upon  which  note  he  pleased,  and  that  he  might  indorse  it,  if  he  so  chose, 
upon  the  largest  note,  although  it  was  subsequent,  in  date,  to  the  others, 
and  that  the  effect  would  be  to  take  the  note,  upon  which  the  application 
was  made,  out  of  the  statute  of  limitations,— but  that  he  could  not  divide 
the  payment  among  all  the  notes,  indorsing  a  part  on  each,  and  claim  that 
all  were  thereby  taken  out  of  the  operation  of  the  statute. 

Assumpsit  npon  three  promissory  notes.  Pleas,  the  general  issue 
and  statute  of  limitations,  and  trial  by  jury, — Redfield,  J.,  presid- 
ing. 

On  trial  it  appeared  that  the  notes  were  executed  more  than  six 
years  previous  to  the  commencement  of  the  action.  The  plaintiff 
then  proved  a  conversation  between  himself  and  the  defendant,  in 
which  the  defendant  in  effect  admitted,  that  he  had  paid  twenty  d<^ 
lars  to  the  plaintiff  in  1841, — that  the  plaintiff,  in  the  same  conver- 
sation, told  the  defendant  he  had  indorsed  the  money  upon  the  notes^ 
and  asked  defendant  if  he  had  done  right  in  so  doing, — and  that  the 
defendant  replied,  he  knew  nothing  about  any  notes.  It  appeared 
that  the  plaintiff  had  divided  the  twenty  dollars  among  all  the  notes 
sued,  indorsing  a  part  upon  each.  The  defendant  insisted  that  he 
was  entitled  to  a  verdict,  upon  this  evidence ;  but  the  court  decided, 
that  the  evidence  must  be  submitted  to  the  jury.    The  defendant 
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then  iDtroduced  evidence,  tending  to  prove  that  the  twenty  ddilars 
were  loaned  by  him  to  the  plaintiff. 

The  court  chitrged  the  jury,  that  if,  from  the  evidence,  aside  from 
the  indorsement  upon  the  notes, — which,  being  in  the  hand  writing 
of  the  plaintiff,  was  not  evidence  in  his  favor, — ^they  were  satisfied, 
that  the  defendant  paid  to  the  plaintiff  twenty  dollars,  to  apply  to* 
wards  debts  which  he  owed  the  plaintiff,  and  gave  no  directions,  at 
the  time  of  payment,  upon  what  it  should  be  applied,  it  thereby  be- 
came the  right  of  the  plaintiff  to  make  the  application  upon  such 
claims,  as  he  had  against  the  defendant,  in  any  of  the  ordinary  modes 
of  making  such  applications, — but  not  in  an  extraordinary  and  un- 
reasonable manner ;  that,  there  being  no  evidence  that  the  plaintiff 
had  any  other  demands  against  the  defendant,  upon  which  thia 
money  could  apply,  except  the  notes  in  suit,  they  might  infer,  that 
it  was  intended  to  apply  upon  the  notes,  or  some  one  of  them,  and 
if  so,  that  it  would  remove  the  bar  of  the  statute  of  limitations  as  to 
such  note,  or  notes;  but  that  the  plaintiff  could  not  apply  a  portion 
of  the  payment  upon  each  note,  and  thus  take  ail  out  of  the  statute ; 
that  the  most  he  could  do  would  be  to  apply  it  upon  that  one  of  his 
demands,  which  would  be  most  favorable  to  himself;  and  that,  as 
all  the  notes  were  barred  by  the  statute,  the  plaintiff  would  be  justi- 
fied in  making  the  application  upon  the  largest  note,  although  it  was 
the  most  recent  in  date,  if  there  was  nothing  from  which  it  could  be 
ascertained  upon  which  particular  note  the  defendant  intended  the 
application  to  be  made. 

Verdict  for  plaintiff  for  the  amount  due  upon  the  largest  note. 
Exceptions  by  both  parties. 

T.  Bartlett  for  defendant 

The  defendant  insists,  that  the  evidence  has  no  legal  tendency  to 
prove  that  he  let  the  plaintiff  have  $20  to  apply  on  these  notes,  or 
either  of  them.  Instead  of  this  it  proves  the  contrary ;  for  the  defend- 
ant, when  asked  by  the  plaintiff  whether  he  had  done  right  in  in- 
dorsing the  money  on  the  notes,  replied  that  he  knew  nothing  about 
any  notes.  Because  the  plaintiff  shows  no  other  claim  against  tho 
defendant,  it  is  by  no  means  to  be  inferred,  that  the  money  was  to  be 
applied  on  these  notes,  in  the  absence  of  all  direct  evidence  to  thai 
point 
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<7.  C  4*  E.  A.  Cahom  for  plaintiff. 

1.  The  court  below  decided  correctly,  in  referring  the  plaintiff's 
evidence  to  the  jury.  The  sufficiency  of  admissible  evidence  is  a 
question  for  the  jury.    Forbes  et  al  v.  Davison,  11  Vt  660. 

2.  The  instruction  by  the  court  to  the  jury,  that  the  implication  of 
the  payment  must  be  confined  to  one  note,  in  the  absence  of  any  di- 
rection by  the  debtor,  was  erroneous.  There  is  no  evidence,  which 
shows  any  intention  on  the  part  of  the  debtor,  relative  to  the  iqpplicap 
tion  of  tlie  payment  made  by  him.  It  was  z,  general  payment ;  and 
in  such  case  the  creditor  may,  at  any  time  before  a  controversy  arises, 
make  such  application  as  he  sees  fit  Cro.  Eliz.  68.  3  Stark.  Ev. 
1003,  n.  1.  BHggs  v.  WiUiams,  2  Vt.  283.  4  Cranch  317.  9 
Wheat  720.  Robinson  et  al.  v.  DoolittU  et  a/.,  12  Vt  246.  Ros- 
seau  et  al  v.  Cull  et  al,  14  Vt  83.  Brewer  v.  Knapp,  1  Pick.  332. 
Washington  Bank  v.  Prescott,  20  Pick.  339.  Blackstone  Bank  v. 
ma,  10  Pick.  129.  Bosanquet  v.  Wray,  6  Taunt  597.  "If  nei- 
ther party  elect,  the  law  wffl  make  the  application ;  which  requires 
Aat  the  debts,  which  have  the  most  precarious  security,  should  be 
first  extinguished ;  and  the  courts  are  bound  to  carry  into  effect  the 
object  of  the  law,  that  is,  so  to  apply  the  payment,  thai  the  creditor 
may  obtain  satisfaction  for  his  debt"  Turner,  J.,  in  Briggs  v. 
WilUams,  2  Vt  283.  It  would  be  singular,  if  the  creditor  were  for- 
bidden to  make  the  same  application  for  himself,  which  the  law  will 
compel  the  court  to  make  for  him,  viz.  in  such  manner,  as  to  obtain 
satisfaction  for  his  debt. 

The  jury  having  found  that  the  920  passed  from  the  defendant  ad 
payment,  we  insist,  that  it  not  only  removes  the  statute  bar  from,  but, 
in  the  absence  of  restricting  or  qualifying  circumstances,  amounts  to 
an  acknowledgment  of,  a  general  indebtedness, — not  upon  one  note 
merely,  but  upon  all ;  for  ail  constitute  but  one  indebtedness,  which 
is  reduced  by  the  amount  of  the  payment. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  questions  saved  for  the  consideration  of  this 
court  relate  exclusively  to  the  seccmd  ground  of  defence; — 1,  Whether 
the  facts  appearing  in  the  case  were  sufficient  to  warrant  the  impli- 
oaftkm  of  a  new  promise  to  pay  aU  (ht  any  of  the  notes  in  suit, — and 
%  Whether  the  plaintiff  could  avoid  the  effect  of  the  statute  as  to  all 
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the  notes,  by  dividing  and  distributing  the  payment  in  the  manner- 
which  the  case  discloses. 

It  has  been  too  long  settled  to  admit  of  present  discussion,  that 
part  payment  of  a  debt  barred  by  the  statute,  if  made  without  pro- 
testation against  farther  liability,  is  a  recognition  and  acknowledg- 
ment of  such  debt  at  the  time  of  making  the  payment,  from  which 
a  prcHnise  to  pay  the  residue  shall  be  implied.  Hence  we  have  only 
to  inquire,  under  this  branch  of  the  case,  whether  the  sum  of  twenty 
doUars,  which  passed  from  the  defendant  to  the  plaintiff  in  1841, 
constituted  such  an  unconditional  payment  upon  all  or  either  of  these 
notes.  The  jury  have  negatived  the  pretence,  that  it  was  advanced 
as  a  loan ;  and  there  is  surely  no  ground  to  suppose  it  intended  as  a 
gift.  It  must,  therefere,  be  taken  to  have  been  a  payment  upon 
8<Mne  existing  indebtedness.  And  as  no  evidence  tended  to  show 
the  existence  of  any  claim  whatever,  aside  from  the  notes,  it  was  a 
legitimate  inference,  and,  indeed,  the  only  one  which  could  properly 
be  drawn,  that  the  payment  was  made  on  account  of  some  one  or 
more  of  the  notes,  or  of  the  indebtedness  manifested  by  them.  It  is 
not  essential,  that  the  defendant  should  have  recollected  the  giving 
of  the  notes,  if  he  was  aware  of  the  indebtedness  for  which  they 
were  given,  and  acted  with  reference  to  it  And  these  facts,  at  least, 
are  established  by  the  verdict.  A  promise  of  farther  payment  was 
consequently  to  be  implied,  and  it  remains  to  be  determined  how  far 
the  implicati<«  should  be  carried.  This  involves  the  second  ques? 
tion  presented. 

A  party  paying  money  may  always  accompany  the  payment  with 
directions  to  govern  its  application.  If  he  owes  his  creditor  several 
debts,  he  may  apply  the  payment  to  either.  In  this  the  authorities 
all  concur.  And  it  is  a  rule  equally  well  settled,  that  upon  the 
neglect  of  the  debtor  to  direct  an  application  of  the  payment,  the 
right  to  make  it  generally  devolves  upon  the  creditor.  There  is 
also  a  third  case,  where  both  parties  neglect  the  application,  and 
where  the  law  is  left  to  make  it  upon  principles  of  equity  and 
justice ;  but  that  case  may  be  passed  without  remark  on  this  oc^ 
casion,  as  it  is  not  now  before  the  court.  At  present  we  have  only 
to  inquire,  how  a  creditor,  holding  several  demands  against  the  same 
debtor,  is  at  liberty  to  appropriate  a  general  payment.  The  rules 
upon  this  subject  were  not  established  with  any  primary  reference  to 
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such  a  state  of  things  as  existed  in  the  present  case,  where  all  the 
demands  of  the  creditor  were  barred  by  the  statute.  Yet  cases  have 
occurred,  where  his  demands  were  of  different  degrees,  where  they 
were  differently  and  unequally  secured,  where  a  part  were  barred 
by  the  statute  of  limitations,  and  where  some  were  legal  demands 
and  others  merely  equitable.  And  he  has  been  allowed  to  apply 
payments  upon  either  of  such  demands,  when  the  debtor  has  omitted 
to  give  any  direction ;  Chit.  Cont  753  ,*  13  Petersd.  Ab.  247 ;  and 
cases  there  cited.  His  right  may  not  be  free  from  doubt,  however, 
in  either  of  the  two  cases  last  mentioned ;  in  the  last  it  has  been 
much  questioned. 

But  though  it  is  usually  said,  that  the  creditor  may  apply  such  a 
general  payment  as  he  pleases,  there  are  many  cases,  where  he  is 
not  indulged  to  this  extent,  even  in  the  absence  of  any  express  di- 
rection from  the  debtor.  The  right  to  direct  the  application  being 
universally  conceded  to  the  debtor  in  the  first  instance,  regard  is 
still  had  to  his  intention  in  the  matter,  whenever  the  facts  and  ciro 
cumstances  render  that  intention  sufficiently  clear  and  certain.  Chit 
Cont.  and  Petersd.  Ab.  ut  supra.  Newmarch  v.  Clay,  14  East  239. 
It  has  even  been  decided,  that  the  creditor  never  acquires  the  right  to 
apply  such  a  payment  with  a  view  merely  to  his  own  interest  or 
convenience,  unless  the  dehor  has  had  an  opportunity  to  direct  its 
application ;  as  if  the  money  comes  to  the  creditor  without  hav- 
ing passed  through  the  hands,  or  under  the  control,  of  the  debtor. 
Chit.  Cont.  757,  and  cases  cited.  All  this  is  sufficient  to  show, 
that  the  right  of  designation  among  the  creditor's  demands  is  essen- 
tially the  right  of  the  debtor.  And  hence,  if  he  silently  waives  it  in 
favor  of  the  creditor,  it  should  be  intended  that  he  does  so  relying 
upon  a  mode  of  application  to  which  he  could  not  justly  or  reasona- 
bly object. 

But  the  course  which  the  plaintiff  pursued  in  this  instance,  by  dis- 
tributing the  payment  upon  all  his  demands,  and  thus  seeming  to 
preclude  all  defence  under  the  statute  as  to  either,  was  such  as  he 
doubtless  knew  was  not  anticipated  and  would  not  be  approved  or 
sanctioned  by  the  defendant.  It  is  entirely  without  precedent,  so  far 
as  I  have  discovered,  among  the  numerous  cases  reported  on  this 
subject.  And  we  are  fully  convinced,  that  it  has  not  produced  the 
effect  designed.    The  plaintiff  was  at  liberty  to  select  any  one,  even 
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the  largest,  of  the  notes,  and  apply  the  payment  upon  it ;  for  so 
much  had  been  yielded  to  him  by  the  defendant.  And  the  defend- 
ant must  be  taken  to  have  understood,  that  his  legal  liability  upon 
such  note  would  be  thereby  revived.  But  beyond  this  his  presumed 
intention  or  expectation  cannot  justly  be  extended.  As  the  charge  of 
the  judge  was  in  accordance  with  these  views,  and  the  pliuntiflT  was 
enabled  to  recover  to  the  extent  of  his  legal  right,  there  is  no  appa- 
rent error  to  be  corrected,  and  the  judgment  below  is  affirmed. 


Edwin  Fisher  ».  John  Beckwith. 

There  ie  no  ruU,  reqairing  that  a  bill  of  exchange  ihoald  be  aetoally  ahown 
to  the  drawee,  in  order  to  a  valid  and  bindiirg  acceptance ;— -it  ia  enoagh, 
ifj  when  applied  to  fbr  acceptance,  he  ia  enabled,  by  aeeing  the  bill,  or  oth- 
erwiae,  to  give  an  intelligent  answer. 

An  acceptance  of  a  bill  of  exchange  ia  not  a  contract  within  the  atatate  of 
frauds ;  it  is  rather  an  undertaking  to  pay  the  acceptor *a  debt  to  the  drawer,       V 
than  to  pay  a  debt  due  lirom  the  drawer  to  the  payee. 

An  acceptance  of  a  bill  of  exchange,  by  parol,  ia  not  void  for  want  of  consid- 
eration, when  it  appears  that  there  was  then  a  debt  due  fVom  the  acceptor 
to  the  drawer,  on  account  of  which  the  bin  waa  drawn. 

And  the  contract  between  the  acceptor  and  the  payee,  created  by  the  accept 
ance;  cannot  be  affected  by  any  subsequent  arrangement  between  the  ac- 
ceptor and  the  drawer. 

Where  a  bill  waa  drawn  payable  on  demand^  and  the  plaintiff  alleged  an  ac- 
ceptance according  to  its  tenor,  and  it  appeared,  from  the  ovidence,  that 
the  acceptor,  upon  being  applied  to  for  acceptance  and  payment,  replied, 
that  the  drawer  had  told  him  all  about  it,  that  it  was  all  right,  and  that  be 
would  poy  it  in  a  few  days,  it  waa  held  no  variance. 

Assumpsit.  The  plaintiff  alleged,  in  his  declaration,  that  one 
Woodman,  on  the  SOth  day  of  March,  1843,  at  Norway,  in  the  State 
of  Maine,  drew  his  bill  of  exchange  upon  the  defendant,  thereby 
requiring  him  to  pay  to  the  plaintiff,  or  order,  nineteen  dollars,  on 
demand,  and  that  the  defendant,  on  the  first  of  April,  1843,  accepted 
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the  said  bill,  and  thereby  became  liable  to  pay  to  the  plaintiff  the 
sum  therein  specified,  according  to  its  tenor.  Trial  by  the  court, 
upon  a  case  stated, — ^Redfield,  J.,  presiding. 

It  was  agreed  by  the  parties,  that  the  bill  described  in  the  declara- 
tion was  drawn,  as  therein  alleged,  and  that,  in  April,  or  May,  1843, 
the  plaintiff  handed  the  bill  to  one  Denison,  as  his  agent,  to  call  on 
the  defendant  and  notify  him  thereof,  and  to  ascertain  whether  he 
would  accept  the  same ;  that  Denison,  within  a  few  days,  saw  the  de- 
fendant at  Sutton,  where  he  resided,  and  notified  him  that  he  had 
the  bill,  and  the  defendant  replied,  that  he  had  seen  Woodman,  who 
was  then  in  the  vicinity,  and  Woodman  had  told  him  all  about  it, 
and  that  it  was  right,  and  that  he  might  tell  the  plaintiff  that  he 
would  be  at  Burke  in  a  few  days  and  would  pay  the  money  on  the 
bill ;  and  that  Denison,  shortly  after,  communicated  this  to  the  plain- 
tiff. It  was  shown,  also,  to  the  court,  that  the  defendant,  after  this, 
paid  the  note  which  he  owed  to  Woodman,  and  on  account  of  which 
the  bill  was  drawn. 

Judgment  for  plaintiff,  by  consent.     Exceptions  by  defendant. 


-  for  defendant. 


1.  The  defendant's  saying  that  he  would  pay  the  order  to  the 
plaintiff  was  a  promise  to  pay  the  debt  of  another  and  void  by  the 
statute  of  frauds,  not  being  in  writing.    2  Stark.  Ev.  231,  n.  (a.) 

2.  There  was  no  consideration  for  his  prcHnise,  as  no  liability  was 
extinguished  between  the  defendant  and  Woodman,  or  between 
Woodman  and  the  plaintiff. 

3.  This  order  was  not  a  mercantile  draft,  so  that  a  parol  accept- 
ance would  bind  the  defendant. 

4.  The  defendant  has  been  compelled  to  pay  his  whole  debt  to 
Woodman ;  so  that,  if  held  liable  in  this  suit,  he  will  be  compelled 
to  pay  so  much  of  his  debt  twice. 

&4  Presentment  of  the  draft  was  necessary,  in  order  to  fix  the  de- 
fendant. It  does  not  appear  by  the  case,  that  Denison  had  the  order 
with  him ;  he  did  not  inform  the  defendant  of  its  amount,  nor  when  it 
was  payable ;  nor  did  he  ask  for  the  defendant's  acceptance,  nor 
demand  payment    Bayl.  on  Bills  112, 113, 140. 

6.  If  there  was  any  acceptance,  it  was  conditional,  and  should 
have  been  so  declared  upon.    Bayl.  on  Bills  112-114. 
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G.  C.  4>  E.  A.  Cakoon  for  pkintiC 

1.  An  absolute  acceptance  of  abiU  of  exchange  is  an  engage- 
mait  to  pay  it  according  to  its  tenor ;  and  this  may  be  done  by  parol, 
1  Swift  424, 425, 429.  £sp.  N.  P.  106.  Clarke  v.  Cock,  4  East  67. 
JiAnson  Y.  CoUings,  1  East  103.  Chit,  on  Bills  223.  Sproai  ▼. 
Matthews,  1  T.  R.  182.    Lumley  ▼.  Palmer,  Rep.  Temp.  Hard.  74. 

2.  The  fact,  that  the  defendant,  after  he  had  promised  to  pay  the 
order  to  the  plaintiff,  paid  to  the  drawer  the  note,  on  account  of 
which  the  order  was  drawn,  cannot  affect  the  plaintiff's  right  of  re- 
covery. FiUans  etaLy.  Van  Mierop  et  al,  3  Burr.  1663.  1  Esp. 
N.  P.  115,  117.     Thornton  et  al.  y.  Dich  et  al.,  4  Esp.  R.  270, 

The  q;>inion  of  the  court  was  delivered  by 

RoTCB,  J.  It  is  objected  in  behalf  of  the  defendant,  that  there 
was  not  a  due  presentment  of  the  order,  either  ft>r  acceptance,  or 
payment, — nor  any  valid  acceptance. 

The  case  does  not  show,  that  the  order  was  exhibited  to  the  de- 
fendant, though  he  was  informed  by  Denison,  the  plaintiff's  agent, 
that  he  had  it;  and  this  was  at  Sutton,  the  defendant's  place  of  resi- 
dence. But  an  actual  view,  or  precise  description,  ^  the  order  was 
not  important  to  the  defendant,  under  the  circumstances.  He  had 
previously  been  apprised  of  all  that  was  material  by  Woodman*  the 
drawer;  and  his  language  to  Denison  fully  implied,  that  he  neither 
wished  to  see  the  order,  nor  to  be  more  particularly  informed  res- 
pecting it  Besides,  there  is  no  rule,  requiring  that  a  bill  of  ex. 
change  must  be  actually  shown  to  the  drawee,  in  order  to  a  valid 
and  binding  acceptance.  A  party  may  bind  himself  by  an  accept- 
ance of  a  bill  not  yet  drawn ;  as  in  the  great  case  of  Pillam  et  al,  v. 
Van  Mierop  etal,,3  Burr.  1663.  It  is  enough,  if,  when  applied  to 
for  acceptance,  he  is  enabled,  by  seeing  the  bill,  or  otherwise,  to 
give  an  intelligent  answer.  1  Har.  Dig.  493,  and  cases  there  cited. 
In  this  instance,  the  question  of  a  proper  presentment  for  acceptance 
is  involved  in  that  regarding  the  validity  of  the  acceptance  itself; 
for  if  the  bill,  or  <Mrder,  was  well  accepted,  it  is  idlejo  say  it  was  not 
sufficiently  presented  for  that  purpose. 

A  distinct  presentment  for  payment  is  usually  necessary,  in  order 
to  fix  the  liability  of  antecedent  parties  to  the  bill,  as  the  drawer 
and  indcMTsers.    It  is  always  so,  (at  that  purpose,  when  the  time  of 
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payment  is  to  be  distinct,  and  subsequent  to  that  of  icceptaace. 
The  reason  is,  that  the  undertaking  of  such  parties  is  conditional, 
requiring  a  demand  of  payment,  when  due  by  the  terms  of  the  bill, 
and  timely  notice  back  to  them,  if  payment  is  refused.  But  the  ob- 
)igati<»  of  the  acceptor,  if  he  accepts  without  qualiiicati<Hi,  is  as 
absdute  as  that  of  the  maker  of  a  note.  And  hence  it  is  laid  down  as 
a  rule,  that  "  the  acceptor  of  a  bill,  or  maker  of  a  note,  is  tn  general 
liable  thereon,  although  the  instrument  has  not  been  presented  for 
payment ;  it  being  legally  incumbent  on  the  acceptcMr,  or  maker,  to 
discover  the  holder,  and  pay  it  without  presentment."  Chit.  Cont. 
728.  Turner  yf.  Hayden,  4  B.  d&  C.  1.  It  is  sufficient,  however, 
for  the  present  purpose,  to  notice,  that  the  bill  in  question  was  made 
payable  at  sight,  or  on  demand ;  so  that  a  general  acceptance  would 
entitle  the  holder  to  immediate  payment. 

It  is  objected  to  the  acceptance,  that  it  was  an  undertaking  to 
pay  the  debt  of  another,  viz.  the  debt  of  Woodman  to  the  plaintiff, 
and,  being  by  parol  and  not  in  writing,  was  void  under  the  statute 
of  frauds, — ^that  it  wasgpren  without  consideration, — and  that  it  was 
a  conditional  or  partial  acceptance,  and  therefore  variant  from  the 
declaration. 

It  is  not  disputed,  that,  at  common  law,  a  parol  or  oral  acceptance 
of  a  bill  may  be  sufficient  and  binding.  Nor  am  I  aware,  that,  in  an 
ordinary  case,  it  was  ever  held  to  be  a  contract  within  the  statute  of 
frauds.  Most,  if  not  all,  the  reported  decisi(His,  adjudging  such 
an  acceptance  good,  have  been  subsequent  to  the  English  statute 
of  frauds.  Ereskine  v.  Murray ,  2  Str.  817 ;  Lumhy  v.  Palmer^  lb. 
1000;  aproat  v.  Matthews,  1  T.  R.  182;  and  many  others.  It  is 
the  common  presumption,  that  a  bill  of  exchange  in  the  usual  form 
is  drawn  on  account  of  some  indebtedness  from  the  drawee  to  the 
drawer.  Vere  v.  Lewis,  3  T.  R.  182.  Symons  v.  Parmenter,  1 
Wils.  185 ;  2  Br.  P.  C.  43,  S.  C.  in  error.  Chittenden  v.  Hurlburt, 
2  Aik.  133.  And  in  the  present  case  that  presumption  is  confirmed 
by  evidence.  It  follows,  that  the  defendant's  acceptance  was  rather 
an  undertaking  to  pay  his  own  debt  to  Woodman,  than  Woodman's 
debt  to  the  plaintiff;  although  such  a  payment  of  the  former  might 
operate  as  payment  of  the  latter  also. 

What  has  been  said  disposes  of  the  objection  for  want  of  consid* 
eration* 
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And  if  the  plaintiff  acquired  a  cause  of  action  upon  die  acoefit* 
anee,  it  could  not  be  discharged,  or  affected,  without  his  consent,  by 
what  afterwards  took  place  between  the  defendant  and  Woodman* 

It  only  remains  to  say  a  word  upon  the  point  of  variance.  The 
declaration  alleges  a  promise  of  the  defendant,  consequent  upon  his 
acceptance  of  the  bill,  to  pay  it  according  to  its  tenor.  It  was  drawn 
payable  on  demand,  and  the  defendant  said  he  would  pay  it  in  a  few 
days.  But  we  think  it  is  not  to  be  inferred,  when  all  his  declara- 
iioas  are  considered,  that  he  meant  to  qualify  his  immediate  liability 
acceding  to  the  terms  of  the  order.  He  had  already  declared,  that 
**  Woodman  had  tdd  him  all  about  it,  and  that  it  was  right"  These 
expressions  import  that  the  requirement  to  pay  on  demand  was 
right,  and  that  he  assented  to  it ;  whilst  those  which  followed  were 
indefinite  as  to  time,  and  were  apparently  used  to  gain  a  short  indul- 
gence, rather  than  to  postpone  his  legal  liability. 

Judgment  of  county  court  affirmed. 


Town  op  Lyndon  «.  Nathaniel  Cook. 

Where,  in  an  action  of  tort  against  several  defendant,  the  plaintiff,  on  trial, 
volantarily  entered  judgment  in  ftvor  of  one  of  the  defendants  and  then 
ealled  that  defendant  as  a  witness,  and  he  testified,  and  a  verdict  was  re- 
tamed  in  favor  of  the  other  defendants,  and  thereupon  the  plaintiff  entered 
a  review  of  the  case  as  to  all  the  defendants,  and,  at  the  next  term,  the 
defendant,  in  whose  iavor  judgment  was  voluntarily  entered,  moved  to  set 
aside  the  review  as  to  himself,  it  was  held,  that  there  was  no  error  in  tha 
county  court,  in  overruling  the  motion. 

In  this  case,  which  was  originally  commenced  against  Cook  and 
several  other  defendants,  Cook  filed  a  motion  in  the  county  court, 
alleging  that  at  the  preceding  term  of  the  court  the  plaintiffs  volun- 
tarily directed  judgment  to  be  entered  in  his  favor  and  then  called 
him  as  a  witness  against  the  other  defendants,  that  he  testified,  and 
a  verdict  was  rendered  in  favor  of  the  other  defendants,  and  thaf  ih§ 
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pIaiBtil&  then  entered  a  review  of  the  case  as  to  all  the  defendants, — 
and  moving  that  the  court  should  order  his  name  stricken  from  the 
docket  and  allow  him  his  just  costs. 

The  county  court, — Redfield,  J.,  presiding,— overruled  the  mo- 
tion, and  the  trial  of  the  case  proceeded,  and  a  verdict  was  rendered 
in  favor  of  the  other  defendants,  and  against  Cook.  Exceptions  by 
Cook. 

C  Datfis  for  defendant. 

7.  Bariktt  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  The  case  does  not  find,  whether  the  facts  set  forth  in 
the  motion  were  true ;  and  hence  we  find  some  difficulty  in  treating 
them  as  facts.  But,  regarding  them  as  such,  we  do  not  perceive 
that  the  decision  of  the  county  court,  in  denying  the  motion,  can  be 
pronounced  erroneous.  Had  the  question  been  brought  here,  wheth- 
er thb  defendant  was  legally  required  to  testify  for  the  plainti^  on 
ihe  first  trial,  upon  a  separate  judgment  being  entered  for  him,  withr 
out  any  waiver^  by  the  plaintiffs,  of  their  right  to  review  as  to  him, 
it  would  doubtless  have  received  a  different  consideration.  But 
«vithout  such  n^aiver,  or  something  on  the  record^  showing  that 
judgment  to  have  been  final,  the  cause  was  equally  reviewable  against 
this  defendant,  as  against  the  others. 

Assuming,  then,  that  the  motion  truly  sets  forth  the  proceedings 
at  the  first  trial,  we  can  only  say,  it  presents  a  case  of  irregularity, 
and  perhaps  injustice,  in  regard  to  this  defendant ; — ^but  the  irregu* 
larity,  being  previous  to  the  review,  and  not  excepted  to  at  the  time, 
is  beyond  the  correption  of  this  court. 

Judgment  of  county  court  affirmed. 
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HutAM   WOLCOTT  V.   ToWN   OF  WoLCOTT. 

Wbart  a  trannent  penon  it  taken  sick  and  is  in  need  of  relief,  and  the  per* 
aon,  at  whose  boose  he  is,  gives  notice  to  the  overseers  of  the  poor  of  the 
town  in  which  he  resides  and  requests  them  to  provide  lor  the  paaper,  and 
the  overseers  request  him  to  do  what  is  necessary,  he  may  recover  for  bis 
services  and  expenses,  in  taking  care  of  the  pauper,  in  an  action  on  book 
account  against  the  town. 

Tbe  acts  of  a  major  part  of  the  overseers  of  the  poor,  in  this  respect,  are 
binding  upon  the  town. 

Book  Account.  Judgment  to  iiccoimt  was  rendered  in  the 
county  court,  and  an  anditor  was  appointed,  who  reported  the  facta 
anbetantially  as  follows. 

In  March,  1842,  one  Eunice  Sh^[>pe,  a  transient  person^  was  t»* 
Jcen  nek  at  the  house  of  the  plaintiff,  in  the  town  of  Wdcott,  and 
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was  in  need  of  relief.  On  the  31st  day  of  March  the  plaintiff  gave 
notice  of  this  to  the  overseers  of  the  poor  of  the  town,  and  requested 
them  to  provide  for  her.  One  of  the  overseers,  Mr.  Whitney,  told 
the  plaintiff  "  to  go  on  and  take  care  of  the  girl,  and  he  would  be  up 
and  see  to  her."  The  plaintiff  did  continue  to  take  care  of  and  sup- 
port her,  until  she  died,  which  was  on  the  second  day  of  April ; 
and  he  also  defrayed  the  expenses  of  her  funeral.  On  the  sec- 
ond day  of  April  another  of  the  overseers  of  the  poor  of  the  town 
went  to  Whitney,  the  overseer  who  had  seen  the  plaintiff,  requesting 
Whitney  to  attend  to  the  case,  saying  that  it  ought  to  be  seen  to  im- 
mediately, and  informing  him  that  he  was  about  going  out  of  town 
and  could  not  attend  to  it  himself.  The  plaintiff  claimed  to  be 
allowed,  for  his  services  and  expenses,  the  sum  of  913,25. 

The  county  court  accepted  the  report  of  the  auditor  and  rendered 
judgment  thereon  for  the  plaintiff.    Exceptions  by  defendants. 

TV,  G,  Ferritin  for  defendants,  insisted,  that  the  action  on  book 
account  could  not  be  sustained,  upon  the  facts  reported  by  the  audi- 
tor ;  but  that  the  plaintiff  should  have  founded  his  action  upon  the 
statute;  and  cited  MiddUbury  v.  Hubbardton,  I  D.  Ch.  205;  Dcau 
viOe  V.  Putney,  6  Vt.  512 ;  Jamaica  v.  Guilford,  2  D.  Ch.  103 ; 
Houghton  V.  Danville,  10  Vt.  537;  and  Castleton  v.  Miner,  8  Vt. 
209. 

Poland,  for  plaintiff,  cited  Danville  v.  Putney,  6  Vt.  512 ;  Hub* 
bell  V.  Gale,  3  Vt.  266;  Vt,  M.  Fire  Tns.  Co,  v.  Cummings,  11  Vt. 
503;  Stone  v.  Berkshire  Cong" I  Society,  14  Vt.  86;  and  Washings 
ion  V.  Rising,  Brayt  188. 

The  opinion  of  the  court  was  delivered  by 

Bknnett,  J.  It  is  objected,  that  the  plaintiff  has  no  such  claims 
as  will  enable  him  to  sustain  an  action  on  book  account  against  the 
town. 

It  has  been  frequently  decided  in  this  state,  that  this  form  of  ac- 
tion may  well  be  sustained  against  towns ;  and  we  see  no  reason,  why 
the  plaintiff  should  not  recover.  The  pauper  fell  sick  at  the  plain- 
tiff's house,  and  notice  was  given  of  that  fiict,  on  the  81st  of  March, 
11842,  to  the  town ;  and  cm  the  evening  of  the  same  day  Whitney^ 
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one  of  the  overseers  of  tlie  poor  of  the  town,  was  caDed  upon  bj 
the  plaintiff  and  was  requested  to  provide  for  the  pauper.  Whitney 
tdd  the  plaintiff  to  go  home  and  take  care  of  the  girl,  and  he  would 
be  up  and  see  to  her ;  and  on  the  second  day  of  April  Mr.  Stone, 
another  overseer  of  the  poor,  requested  Whitney  to  attend  to  the 
business  of  providing  for  this  pauper  without  delay,  as  he  was  going 
from  home. 

If  there  had  been  nothing  in  this  case,  except  the  fact,  that 
this  transient  pauper  had  been  supported  by  the  plaintiff,  after  he 
had  given  notice  to  the  town  and  had  requested  the  overseers  of  the 
poor  to  provide  for  her,  the  obligation  upon  the  town  would  have 
been  what  has  been  called  a  statutory  obligation,  simply ;  and  the 
action  on  book  account  could  not  have  been  sustained.  In  such  a 
case  the  action  does  not  arise  out  of  any  contract,  expressed  or 
implied,  but  is  given  by  statute.  To  extend  the  action  on  book  to 
such  a  case  would  be  to  abolish  all  the  distinctive  boundaries  gov- 
erning that  form  of  action. 

But  in  this  case  there  was  evidence  before  the  auditor,  tending  to 
prove  that  the  town  assumed  the  suppcnrt  of  the  pauper,  by  requesting 
the  plaintiff  to  provide  for  her.  No  doubt  the  acts  of  a  major  part 
of  the  overseers  are  binding  upon  the  town.  It  is  a  general  princi- 
ple, that  where  a  board  of  officers  is  constituted,  to  perform  a  duty 
provided  by  law,  the  act  of  a  majority  is  the  act  of  the  whole  body. 
King  V.  Beeston,  3  T.  R.  592.  Jones  v.  Andover,  9  Pick.  146. 
Damon  v.  Crranby^  2  Pick.  845.  In  this  case  the  request  of  Stone 
to  Whit&ey  on  the  second  of  April,  that  he  would  attend  to  the 
busmess  without  delay,  would  have  the  effect  to  ratify  his  previous 
proceedings  in  providing  a  support  for  this  same  pauper,  if  Whitney 
chose  to  let  the  matter  rest  upon  what  he  had  previously  told  the 
plaintiff  The  auditor  was  the  judge  of  the  sufficiency  of  the  proof, 
to  show  a  request  to  the  plaintiff  to  support  the  pauper.  It  would  be 
no  matter  of  error,  if  this  court  should  think  the  evidence  insuffi- 
cient It  having  been  in  eflfect  found,  that  the  services  were  per- 
fonned  at  the  request  of  the  town,  the  action  on  book  account  welT 
lies,  upon  principles  long  established  relating  to  that  action. 

Upon  the  death  of  the  pauper  it  was  incumbent  upon  the  town  to 
see  that  she  had  a  christian  burial ;  and  there  is  no  reason,  why  the 
plaintiff  should  not  be  allowed  the  charge  &x  funeral  eiqj^enses.    The 
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doty  of  the  plaintiff  to  bory  the  pauper  at  the  expenae  of  the  town 
was  inddtnt  to  the  obligation,  which  he  assumed  at  the  request  of 
the  town,  to  provide  for  her. 

The  judgment  of  the  county  court  is  affirmed. 


JosHfjA   Sawyer   o.   Freeborn   White   and   Hannah  White, 

his  wife. 

A  jadgment  againit  one  of  two  signers  of  a  joint  and  several  promissory 
note  extinguishes  the  note  as  against  him,  but  does  not  affect  the  liabil- 
ity of  the  other  signer. 

And  if  the  payee  of  such  note  indorse  it  in  blank,  and  recover  jadgment,  in 
the  name  of  a  third  person,  but  for  his  own  benefit,  against  one  of  the  sign- 
ers,  and  obtain  part  satisfaction,  he  may  yet  deliver  the  note  to  another 
third  person,  for  the  purpose  of  collecting  tbe  balance  from  the  other  sign- 
er, and  such  other  person  may,  by  virtue  of  the  same  indorsement  in  blank, 
sustain  an  action  in  his  own  name  against  saeh  other  signer.  The  indorse- 
ment may  be  regarded  as  the  indorsenient  of  two  several  notes;  and  the 
jadgment  against  one  signer,  in  the  name  of  an  indorsee  for  purposes  of 
collection,  only  deprives  the  indorsement  of  effect  as  to  that  signer,  but 
leaves  it  in  force,  as  against  the  other. 

Assumpsit  upon  a  promissory  note,  signed  by  the  defendant  Han- 
nah White,  while  sole,  and  one  Daniel  Cressey,  by  which  they  joint- 
ly and  severally  promised  to  pay  to  one  Weare  Tappan,  or  order, 
926S,6S,  on  demand  with  interest.  The  action  was  brought  in  the 
name  of  the  plaintiff,  as  indorsee  of  Tappan.  Plea,  the  general 
issue,  with  notice  of  special  matter  of  defence,  and  trial  by  the 
court, — ^RoYCE,  J.,  presiding. 

On  trial  it  appeared  that,  in  1834,  Tappan,  who  was  then  and  still 
is  the  owner  of  the  note,  indorsed  the  note  in  blank,  and  caused  an 
action  to  be  commenced  upon  it,  in  the  name  of  one  Atkins  as  plain- 
tiff*, against  Cressey,  and  recovered  judgment  therein  against  Cres- 
sey, and  obtained  part  satisfaction  of  the  judgment  from  him.  In 
1837  Tappan  transmitted  the  note  to  the  plaintiff*,  with  the  same 
blank  indorsement  upon  it,  and  directed  a  suit  to  be  commenced 
against  the  present  defendants*  for  the  purpose  of  collecting  the  bal- 
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ance  of  the  note,  not  collected  from  Cressej.  The  plaintiff  filled 
up  the  indorsement  to  himself  and  commenced  the  suit  in  his  own 
name. 

The  court  rendered  judgment  for  the  plaintiff.  Exceptions  by 
defendants. 

Poland  for  defendants. 

We  insist,  that  one  and  the  same  indorsement,  by  the  payee,  of  a 
note  signed  by  two  persons,  cannot  be  considered  a  legal  transfer  of 
the  note  to  one  indorsee  as  to  one  signer,  and  to  another  indorsee 
as  to  the  other  signer.  Had  Tappan,  at  the  time  he  brought  his 
suit  and  recovered  his  judgment  on  this  note  against  Cressey,  in  the 
name  of  Atkins,  changed  his  blank  indorsement  to*a  special  one  to 
Atkins,  it  will  not  be  claimed,  but  that  the  legal  interest  in  the  note 
would  have  been  thereby  vested  in  Atkins ;  and  any  subsequent  suit 
against  Cressey,  or  the  other  signer  of  the  note,  must  have  been 
brought  in  the  name  of  Atkins.  The  defendants  contend,  however, 
that  what  was  done  is  fully  equivalent  to  a  filling  up  of  the  indorse- 
ment by  Ti4>pan  to  Atkins.  That  separate  suits  can  be  sustained 
against  the  signers  of  a  joint  and  several  note  is  well  understood; 
but  this  cannot  be  done  by  several  plaintifl&.  A  note  may  be  several 
as  to  the  signers ;  but  it  can  never  be  so  as  to  the  payees,  or  iop 
dorsees ;  their  rights  are  always  entire,  or  joint. 

J.  Samyer  and  D.  A.  Suudky  for  plaintiff. 

1.  The  rule  is  settled,  that  a  judgment  against  one  of  joint  and 
several  promissors  is  never  a  bar  to  an  action  on  the  promise  against 
the  others,  unles  the  judgment  is  satisfied.  Porter  v.  Ingraham,  10 
Mass.  88.  Ward  v.  Johnson  et  al,  13  Mass.  148.  Sheeley  v.  Man- 
devUU  et  al.,  6  Cranch  253.     Chit  on  Bills  570. 

2.  The  case  shows,  that  the  note  was  indorsed  to  Atkins,  and 
sued  by  him,  for  Tappan's  benefit  solely,  and  without  consideration. 
Tappan,  therefore,  never  parted  with  the  title  to  the  note,  and  could 
at  any  time  take  back  the  note  and  transfer  it  to  another  person,  or 
erase  the  indorsement  and  sue  the  note  in  his  own  name.  Bank  of 
UHca  V.  8mth,  18  Johns.  230.    Bowdish  v.  Green,  15  Johns.  247. 

3.  The  plaintiff  stands  in  the  same  position  that  Tappan  would 
have  occupied,  if  the  suit  had  been  brought  in  his  name.    Level  v, 
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EvertoHt  11  Johns.  52.  The  note  having  been  delivered  to  the 
plaintiff,  indorsed  in  blank,  the  plaintiff  had  a  perfect  right  to  fill  up 
the  indorsement  to  himself,  and  to  sue  the  note  in  his  own  name. 
Dem  T.  Hewit,  5  Wend.  257.  Tolman  t.  Gibson,  1  Hill  308.  Chit, 
on  BiUs  255. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  <mly  question  raised  in  argument  by  the  de- 
fendants' counsel  is  in  regard  to  the  right  of  the  present  plaintiff  to 
maintain  this  action,  in  his  own  name,  as  the  indorsee  of  Ti4>pan. 
It  appears,  that  the  note  in  question  was  executed  by  the  wife  of 
White,  while  sole,  with  one  Daniel  Cressey,  and  made  payable  to 
Weare  Tappan  br  order,  and  that  it  was  indorsed  in  blank  by  him. 
No  objection  is  raised,  or  can  be,  against  the  action,  upon  the 
ground  that  the  plaintiff  has  no  beneficial  interest  in  the  note,  but 
simply  that  of  a  trustee.  If  he  has  tlfe  legal  interest  in  the  note,  that 
is  sufficient ;  and  if  he  recover,  it  is  for  the  use  of  Tappan. 

It  is  said,  however,  that  as  Cressey,  the  other  signer,  had  been 
prosecuted  in  the  courts  of  New  Hampshire  by  one  Atkins,  and  a 
recovery  had  against  him  as  one  of  the  signers  of  the  note,  by  means 
of  the  blank  indorsement,  no  recovery  can  now  be  had  against  the 
present  defendants,  by  this  i^aintiff,  by  force  of  that  indorsement 
Although  it  is  not  expressly  stated,  in  the  bill  of  exceptions,  that  the 
note  in  question  was  the  joint  and  several  note  of  Cressey  and  Mrs. 
White,  yet  it  is  so  described  in  the  plaintiff^s  declaration,  which  is  a 
part  of  the  case ;  it  has  been  so  treated  in  argument ;  and  we  are 
inclined  so  to  treat  it  in  considering  the  case. 

The  effect  of  the  judgment  against  Cressey  is  only  to  extinguish 
the  holder's  claim  on  the  note  itself  against  him ;  and  it  does  not 
affect  the  liability  of  the  other  signers.  If  a  claim  be  satisfied  as  to 
any,  it  is  satisfied  as  to  all ;  but  it  may  be  extinguished  as  to  some 
of  the  parties,  and  remain  entire  as  to  others.  1  Steph.  N.  P.  936. 
The  result  of  this  principle  is,  that  the  holder's  remedy  against  Mrs. 
White  and  her  husband  is  upon  the  note  alone. 

It  appears  firom  the  case,  that  Atkins  never  had  any  interest  in  the 
note ;  but  it  was  indorsed  by  Tappan  in  blank,  and  the  recovery  was 
had  on  the  note  against  Cressey  in  Atkins'  name  for  the  benefit  of 
Tappan.    A  note  indorsed  in  blank  is,  in  legal  effect,  payable  to 
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bearer ;  and  as  this  note  was  indorsed  by  Tappan  for  the  mere  pur- 
pose of  collection,  if  it  had  come  back  into  his  hands  without  any 
judgment  on  it  against  Cressey,  he  might  have  stricken  out  the  in- 
dorsement and  have  recorered  on  the  note  in  a  joint  action  against 
both,  Dugan  et  al  v.  Vnittd  States,  3  Wheat.  182.  Bank  of 
Utica  T.  Smith,  18  Johns  230.  In  this  case,  the  note  being  merged 
in  the  judgment  against  Cressey  as  to  him,  no  joint  action  could  be 
maintained  on  the  note ;  but  as  the  note  is  joint  and  several,  the  ac- 
tion might  well  be  brought  on  the  note  against  Mrs.  White  and  her 
husband.  If  the  holder  chose  not  to  erase  the  indorsement,  it  is  still, 
in  legal  effect,  a  note  payable  to  bearer  as  to  Mrs.  White ;  and  if 
Tappan  transmitted  the  note  to  the  plaintiff  for  collection,  with  the 
blank  indorsement  unerased,  a  power  was  thereby  conferred  upon 
him  to  institute  a  suit  on  it  in  his  own  name,  though  for  the  use  of 
Tappan.  The  power  of  the  blank  indorsement  was  spent  only  as  to 
Cressey,  by  means  of  the  judgment  in  New  Hampshire ;  and  as  the 
note  is  the  several  note  of  Mrs.  White,  as  well  as  the  joint  note  of 
both  signers,  the  indorsement  may  well  be  regarded  as  the  indorse 
ment  of  two  several  notes ;  and  the  same  incidents  must  attach  to  the 
indorsement,  as  would  have  resulted,  in  case  there  had  been  two 
several  notes. 

Judgment  affirmed. 


Joshua  Sawyer  and  Gamaliel  Tatlob  v.  Lbti  B.  Vilas. 

JmdUa  gntrda  will  lie  to  let  atide  an  eieootion  wrong  folly  iMoed  agaloal 
the  body  of  the  execotion  debtor. 

A  jodgment  it  a  contract,  within  the  meaning  of  1001100  iizty  three  of  chapter 
twenty  eight  of  the  RoTised  Statutes ;  and  an  exeeution^  obtained  in  an  ae- 
tion  of  debt  opon  a  judgmeot  rendered  since  the  firat  day  of  January,  A. 
D.  1839,  cannot  legally  isaue  against  the  body  of  the  debtor.* 

*  Where,  00  a  promissory  note  signed  by  a  citizen  of  New  Hampshire,  and 
executed  subseqoent  to  Jao.  1,  1839,  a  writ  was  issued  and  served  00  the  de« 
fendant,  in  this  State,  by  arresting  his  body,  and  afterwarda,  and  before  final 
jadgnient  was  rendered  in  the  snit,  the  defendant  became  a  resident  oititeyp 
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Where  audiia  quer^  was  brought  to  set  aside  an  ezecutioD  in  sueb  case,  and 
the  case  was  tried  in  the  court  below  upon  a  statement  of&cts,  agreed  to 
by  the  parties,  and  the  original  writ  and  execution  against  the  complain- 
ants were  referred  to  and  made  part  of  the  case,  wherein  the  complainants 
were  described  as  residing  in  this  State,  it  was  held,  that  this  was  sufficient 
to  show,  in  the  absence  of  all  rebutting  testimony,  that  they  were  resident 
citizens  of  the  State,  within  the  meaning  of  the  statute,  at  the  time  the  ex- 
ecution issued. 

If  the  defendant  in  the  audita  querela  would  claim,  that  the  execution  issued 
upon  an  affidavit,  within  the  prwiso  to  the  statute,  he  must  show  that  fact 
affirmatively. 

But  where  one  summoned  as  a  trustee  was  adjudged  chargeable,  subsequent 
to  January  1, 1839,  by  reason  of  a  note  which  he  had  executed  to  the  prin- 
cipal debtor  prior  to  that  date,  and  the  plaintiff  in  the  trustee  process  com- 
menced an  action  on  the  case  against  the  trustee,  pursuant  to  the  statute, 
to  recover  from  him  the  amount  for  which  he  was  held  chargeable,  it  was 
held,  that  the  execution  obtained  in  the  latter  suit  was  properly  issued 
against  the  body  of  the  trustee.  Clark  r.  TVombly  et  o^.,  Franklin  Co., 
1845,  cited  by  Bxvkktt,  J. 

Audita  QtUerela,  brought  to  set  aside  an  execution  issued  by  a 
justice  of  the  peace,  against  the  bodies  of  the-complainants,  in  an 
action  of  debt  on  judgment  in  favor  of  the  defendant  against  them. 
Trial  by  the  court, — Rotce,  J.,  presiding, — ^upon  a  case  stated. 

The  facts  agreed  to  were  substantially  as  foUowsi  On  the  19th 
day  of  January,  1838,  the  complainant  Sawyer,  being  then  commit- 
ted to  jail  in  the  county  of  Lamoille  on  an  execution  in  favor  of  the 
defendant,  Vilas,  executed  a  jail  bond  jointly  with  the  complainant 
Taylor.  Sometime  in  the  year  1838  there  was  a  breach  of  the  bond, 
and  it  was  duly  assigned  to  Vilas,  and  he  commenced  an  action 
thereon  and  recovered  judgment  against  the  complainants,  subse- 
quent to  the  first  day  of  January,  1839.  An  action  of  debt  was  sub- 
sequently commenced  upon  this  judgment,  and  judgment  was  ren- 
dered therein  against  the  complainants,  and  an  execution  was  issued 

of  this  State,  and  resided  here  at  the  time  execution  issued,  it  was  held  by 
RxDFiSLD,  J.,  that  the  execution  could  not  issue  against  the  body  of  the 
defendant ;  and  the  execution  having  so  issued,  and  the  defendant  having 
been  arrested  and  imprisoned  upon  it,  It  was  ordered,  on  habeat  corpue 
brought,  that  he  be  discharged.    JH  re  WaUace^  Windsor  Co.,  1847. 
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against  their  bodies,  and  they  were  arrested  thereon ; — ^which  is  the 
ezecotion  now  sought  to  be  set  aside.  The  execution  and  the  orig- 
inal writ  in  the  action  were  made  part  of  the  case  stated ;  and  in 
them  the  complainants  were  described  asresidents  of  Hydepark,  in 
the  county  of  Lamoille. 

The  court  rendered  judgment  for  the  complainants.  Exceptions 
by  defendant 

&  Wires  and  Wm.  W.  White  {<x  defendant. 

1.  Is  the  prior  judgment  in  this  case  to  be  regarded  as  a  contract, 
within  the  meaning  of  chapter  28,  section  63,  of  the  Revised  Stat- 
utes? A  contract  is  defined  by  Blackstone  and  Kent  to  be  "  an 
agreement,  upon  sufficient  consideration,  to  do,  or  not  to  do,  a  par- 
ticular thing."  2  Bl.  Com.  446.  2  Kent  450.  The  latter  author 
adds,  "  The  agreement  is  either  under  seal,  or  not  under  seal.  If 
under  seal  it  is  d^iominated  a  specialty ;  and  if  not  under  seal,  an 
agreement  by  parol."  Nothing  is  said  of  judgments.  Ch.  J.  Mar- 
shall says,  "  A  contract  is  an  agreement,  in  which  a  party  under- 
takes to  do,  or  not  to  do,  a  particular  thing."  4  Wheat  197.  We 
do  not,  however,  deny,  that  judgments,  for  want  of  a  more  iqppro- 
priate  appellation,  are  sometimes  classed  under  the  head  of  con- 
tracts. In  Story  on  Contracts,  p.  1,  a  contract  is  said  to  be,  **  a  de- 
liberate engagement  between  competent  parties,  upon  a  legal  .con* 
sideration,  to  do,  or  to  abstain  firom  doing,  some  act."  The  same 
author  adds,  ''In  its  widest  sense  it  includes  records  and  special- 
ties ;  but  the  term  is  usually  employed  to  designate  only  simple,  or 
parol,  contracts.  This  is  strictly  the  legal  signification  of  the  term 
contract"  A  judgment  is  defined  to  be  ''the  sentence  of  the  law, 
pronounced  by  the  court  upon  the  matter  contained  in  the  record." 
3  BI.  Com.  395.    Jac.  Law  Diet,  Judgment. 

The  legislature  took  the  precaution  to  limit  the  change,  in  the 
method  of  collecting  debts,  to  debts  thereafterwards  contracted ; 
and  to  give  to  the  term  **  contract,"  as  used  by  them  in  the  statute, 
its  widest  sense,  instead  of  that  in  which  it  is  usually  employed, 
would  defeat  their  manifest  intention.  1  Kent  462.  It  is  believed, 
that  this  statute  has  received  the  construction,  claimed  by  the  defend- 
ant, in  the  case  of  Clark  v.  IVambfy  et  al.,  Franklin  Co.,  1845,  and 
not  yet  reported.    See,  also,  Wynum  v.  Mitchell,  1  Cow.  316. 
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2.  The  declaration  and  proof  do  not  entitle  the  plaintiffs  to  tlie 
relief  sought; — 1,  Because  it  is  not  alleged,  or  proved,  that,  at  the 
time  the  judgment  complained  of  was  rendered,  or  when  the  execu- 
tion was  issued  thereon,  the  plaintiffs  were  resident  citizens  of  this 
State ; — 2,  Because  it  is  not  alleged,  or  shown,  that,  at  the  time  the 
defendant  prayed  out  his  writ  of  attachment,  he  did  not  file  with  the 
authority  signing  the  same  such  an  affidavit,  as  would  entitle  him  to 
a  capias, 

Poland  for  plaintifl^. 

The  original  debt  on  the  jail  bond  became  merged  in  the  judg- 
ment obtained  upon  it;  and  after  that  judgment  was  obtained,  it  was 
the  only  evidence  of  indebtedness,  which  the  defendant  had ;  and 
tliis,  the  complainants  insist,  was  a  matter  of  contract,  within  the 
meaning  of  the  statute.  BeckwithN,H(mghton.\Wi.Wit,  Thomp. 
St.  22.     Prentiss,  J.,  In  re  Comstock,  5  Law  Rep.  163. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  important  question,  presented  for  our  deter- 
mination, in  this  case,  relates  to  the  regularity  of  the  execution  is- 
sued against  the  complainants.  If  the  execution  was  wrongfully 
issued  against  their  bodies,  they  should  succeed  with  their  audita 
querela. 

The  statute  provides,  that  no  person,  who  is  a  resident  citizen  of 
this  State,  shall  be  arrested  upon  an  execution,  issued  upon  a  judg- 
ment recovered  in  an  action  founded  upon  a  contract,  express  or  tm^ 
plied,  made  or  entered  into  since  the  first  day  of  January,  A.  D.  1839. 
Judgments  are  fi'equently  classed  by  legal  writers  under  the  head  of 
^contracts.  Story,  in  his  treatise  on  contracts,  p.  2,  makes  three 
classes,  one  of  which  consists  of  contracts  of  record,  such  as  judg- 
ments, recognizances,  and  statutes  staple.  Blackstone,  in  his  com- 
mentaries, vol.  3,  p.  160,  says,  it  is  a  part  of  the  original  contract, 
entered  into  by  all  mankind,  who  partake  of  the  benefits  of  society, 
that  they  will  submit  in  all  ppints  to  the  municipal  constitutions  and 
local  ordinances  of  that  state,  of  which  each  individual  is  a  member ; 
and  that  therefore  whatever  the  laws  order  any  one  to  pay  becomes 
instantly  a  debt,  which  he  hath  before  hand  contracted  to  discharge. 

Though  the  term  ''contract''  is  usually  employed  to  designate 
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either  specialty  or  simple  contracts,  jet  custom  has  affixed  to  the 
term  all  species  of  obligation  ;  and  in  Stnrges  v.  CrowninskUld,  4 
Wheat  123,  Ch.  J.  Marshall  has  defined  a  contract  to  be  "  an 
agreement,  in  which  a  party  undertakes  to  do,  or  not  to  do,  a 
particular  thing."  In  this  definition  the  consideration  is  omitted ; 
and  it  was  no  doubt  intended  to  embrace  all  kinds  of  contract,  wheth- 
er by  record,  specialty,  or  parol.  Judgments  hare  fi'equently  been 
held  to  be  contracts,  as  constituting  claims  for  a  set-off,  under  stat- 
utes which  provide  only  for  a  set-off  of  claims  founded  on  contract. 

The  effect  of  a  judgment  is  a  merger  of  the  original  cause  of  ac» 
tion,  upon  which  the  suit  is  founded,  whether  it  be  in  tort,  or  con- 
tract ;  and  in  either  case  the  judgment  constitutes  a  debt,  with  the 
same  incidents,  in  the  one  case,  as  in  the  other.  The  words  of  the 
statute  are  as  broad,  as  they  well  can  be.  The  statute  provides 
against  the  imprisonment  of  the  body  upon  any  execution,  issued 
upon  a  judgment  recovered  in  an  action  founded  upon  a  contract, 
express,  or  implied. 

We  think,  then,  as  the  judgment  was  obtained  since  the  first  day 
of  January,  1839,  upon  which  the  action  was  founded,  wherein  the 
judgment  was  recovered,  up<m  which  the  execution,  now  sought  to 
be  set  aside,  was  issued,  that  it  is  a  case  within  the  purview  of  the 
statute,  and  that  the  complainants  were  not  liable  to  imprisonment. 

It  has  been  argued  for  the  defendant,  that  it  does  not  appear,  that 
the  complainants  were  resident  citizens  of  the  state.  I  apprehend 
this  was  not  made  a  ground  of  objection  in  the  county  court.  It  is 
to  be  remarked,  that  this  case  comes  to  this  court  upon  exceptions 
to  the  decision  of  the  county  court  upon  a  case  agreed  upon ;  and, 
though  it  is  not  expressly  stated,  in  the  body  of  the  agreement,  that 
Sawyer  and  Taylor  were  ci||zens  of  this  state,  yet  the  original  writ 
and  the  execution  sought  to  be  set  aside  are  made  apart  of  the  case^ 
and  in  both  they  are  set  up  as  resident  citizens  of  the  state.  If  thi» 
was  a  false  description,  it  should  have  been  shown  to  have  been  so. 
We  are  not  to  intend  it,  in  order  to  reverse  a  decision  of  the  county 
court. 

It  is  also  said,  that  it  does  not  appear,  but  that  an  affidavit  had 
been  filed,  under  the  proviso  to  the  statute,  which  would  have  enti- 
tled the  plaintiff  to  a  capias.  It  may  be  answered,  that  it  does  not 
appear  that  one  was  filed.  If  the  plaintiff  claimed  any  benefit  firoin 
the  ffoviao,  he  must  have  brought  himself  witkiii  it. 
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We  have  been  pressed*  in  the  argument  with  the  case  of  Clark  v. 
Trombfy  et  ai.^  decided  in  Franklin  County  in  1845  and  not  yet 
reported, — ^which  the  defendant's  counsel  claim  should  govern  this 
case.  I  was  not  present  at  the  hearing  of  that  case ;  but,  as  I  un- 
derstand it,  it  was  an  audita  querela  to  set  aside  an  execution.  The 
facts  were  briefly  these.  Trombly  and  Saxe  had  brought  an  jaction 
against  one  Uzziel  Clark,  as  principal  debtor,  and  Thomas  Clark, 
as  trustee.  Clark  had  been  adjudged  the  trustee  of  the  principal 
debtor,  subsequent  to  the  first  day  of  January,  1838,  by  reason  of  a 
note,  which  he  had  executed  to  him  prior  to  that  time,  and  the  trus- 
tee had  neglected  to  pay  to  the  officer,  who  had  the  execution  against 
the  principal  debtor,  the  sum  for  which  he  was  adjudged  trustee. 
Trombly  &  Saxe  then  brought  their  action  on  the  case,  under  the 
97th  section  of  chapter  29  of  the  Revised  Statutes,  against  the  trus- 
tee, Thomas  Clark,  for  his  neglect  in  not  paying  the  sum,  for  which 
he  was  adjudged  trustee,  and,  having  recovered  judgment,  execution 
issued  against  the  body  of  the  trustee ;  and  the  audita  querela  was 
brought  to  set  that  execution  aside.  The  object  of  the  trustee  pro* 
cess  is  to  attach  the  goods  and  chattels,  and  rights  and  credits,  in 
the  hands  of  the  trustee,  belonging  to  the  principal  debtor.  The 
effect  of  the  adjudication,  that  the  trustee  is  chargeable,  is  to  create 
a  Uen  on  the  effects  in  the  hands  of  the  trustee,  belonging  to  the 
principal  debtor ;  and  the  court  determine  the  amount,  which  the 
trustee  shall  pay  on  the  judgment  against  the  principal  debtor.  If 
he  neglects  to  pay,  the  statute  gives  the  remedy  by  an  action  on  the 
case.  So  far  as  the  trustee  pays,  so  far  he  is  discharged  on  the 
claim  due  from  him  to  the  principal  debtor ;  but  no  farther.  The 
judgment,  simply,  that  he  is  chargeable,  has  no  effect  to  discharge 
him.  I  think  the  judgment,  that  the  trustee  is  chargeable,  merely 
operates  to  bind  the  effects  in  the  hands  of  the  trustee  by  the  attach- 
ment ;  and  that  it  does  not  constitute  a  contract  between  the  attach- 
ing creditor  and  the  trustee.  If  the  trustee  neglects  to  discharge 
this  lien,  thus  gained  by  the  attaching  creditor,  the  statute  provides 
the  only  remedy  given,  which  is  by  an  action  on  the  case.  This  ac- 
tion, thus  given  by  the  statute,  can  not,  I  think,  be  sud  to  be 
founded  upon  a  contract,  express  or  implied ;  and  of  course  the  exe- 
cution was  properly  issued  against  the  body. 

The  result  is,  the  judgment  of  the  county  court,  setting  aside  the 
execution,  is  affirmed. 
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Thomas  Taylor  v.  Andrew  French. 

Under  the  statute  of  Not.  11, 1807,  the  collector  of  a  particular  land  tax  mutt 
have  caused  bis  retarn  of  his  proceedings  to  bo  reoorded  in  the  town  cl«rk*B 
ofiioe  within  thirty  days  after  completing  his  sale,  whethchr  the  vendue  was 
dissoWed  on  that  day,  or  not. 

Where  the  sale  was  made  August  24, 1829,  and  the  collector  then  adjourned 
the  Tendae  to  Octobers,  1889,  and  the  return  showed.  Chat  on  that  day 
the  rendue  was  opened  and  was  dissolved,  the  collector  finding  that  all  the 
land  had  been  sold  and  no  mistakes  made,  and  the  collector  made  his  re- 
turn to  the  town  clerk's  office  October  16,  1829,  it  was  held,  that  the  pro- 
ceedings were  fatally  defective. 

It  is  also  required,  under  that  statute,  that  the  return  of  the  proceedings  of  the 
collector  should  be  signed  by  him.  Where  the  record  showed  a  return  of 
the  sale,  then  a  minute  of  the  adjournment  of  the  vendue,  and  then  a  min- 
ute, that,  it  being  found,  at  the  time  to  which  t^e  vendue  was  adjourned, 
that  all  the  land  was  sold  and  no  mistakes  made,  the  vendue  was  dissolved, 
and  the  collector  signed  the  minutes  of  adjournment  and  dissolution  only, 
it  was  held,  that  this  could  not  be  considered  a  signing  of  the  anterior  pro- 
ceedings and  that  the  defect  was  fatal. 

Where  the  advertisements  of  the  collector  and  committee  were  recorded  at 
length  in  the  town  clerk's  office,  and  there  was  a  statement,  following  the 
record  of  each,  that  the  same  was  inserted  in  a  certain  newspaper,  giving 
the  title,  volume,  number  and  the  place  where  published,  but  these  state- 
ments were  not  signed  by  any  person,  but,  following  the  record  of  all  the 
advertisements,  there  was  a  cerii6cate,  signed  by  the  town  clerk,  stating 
that  he  had  received  the  foregoing  advertisements  for  record  and  had  re- 
corded the  same,  it  was  held,  that  this  certificate  could  not  extend  to  the 
statements  as  to  the  publication,  and  did  not  show,  that  the  town  clerk 
received  from  the  collector  the  newspapers  themselves,  in  which  the  ad« 
▼ertisements  were  published,  and  that  the  delect  was  fatal. 

Ejectment  for  land  in  Elmore.  Plea,  the  general  issue,  and  trial 
by  the  court, — ^Royce,  Ch.  J.,  presiding. 

On  trial  the  plaintiff  claimed  title  to  the  land  in  question  by  virtue 
of  a  vendue  deed  from  Jonathan  Bridge,  collector  of  a  tax  of  four 
cents  per  acre  on  the  lands  in  Elmore,  granted  by  the  legislature  of 
Vermont  in  the  year  1827,  and  gave  in  evidence  the  record  of  the  col- 
lector's proceedings,  the  rate  bill,  the  collector's  bond  and  the  allow- 
ance of  the  account  of  the  committee.  The  record  offered  contained 
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what  purported  to  be  the  collector's  return  of  his  sale,  made  on  the 
twenty  fourth  day  of  August,  1829,  which  was  not  signed,  but  was 
followed  by  a  minute,  in  these  words ; — "  This  vendue  is  adjourned 
to  the  first  Monday  of  October  next,  at  ten  o'clock,  at  this  place : 
(signed)  Jonathan  Bridge,  Collector."  Then  followed,  upon  the 
record,  a  minute  in  these  words ; — **  Elmore,  October  5^  18S^.  The 
▼endue  was  opened  at  the  time  and  place,  according  to  the  adjourn- 
ment, and  find  that  the  delinquents'  lands  are  all  sold,  and  find  no 
mistakes  in  the  proceedings;  therefore  dissolved  said  vendue; 
(signed)  Jonathan  Bridge,  Collector."  The  certificate  of  the  town 
clerk  then  followed,  and  was  in  these  words ; — **  Received,  Elmore, 
Oct.  16,  18^,  the  foregoing  vendue  for  record  and  recorded  the 
same ;  Attest,  Martin  Elmore,  Town  Clerk."  The  advertisements 
of  the  committee  and  collector  were  recorded  at  length,  and  there 
followed  each  advertisement  a  statement,  not  signed  by  any  one, 
that  the  same  had  been  inserted  in  a  newspi^r,  stating  the  name  of 
the  paper,  the  volume,  number,  date,  and  where  printed ;  and  at  the 
end  of  all  the  advertisements  was  a  certificate  in  these  words; — 
"  Received,  Elmore,  Oct.  16, 1829,  the  above  and  foregoing  eighteen 
advertisements  for  record  and  recorded  the  same  firom  page  42  to 
page  50 ;  Attest,  Martin  Elmore,  Town  Clerk." 

The  defendant  objected  to  the  sufiiciency  of  the  record,  and  the 
court  sustained  the  objections  and  rendered  judgment  for  the  de> 
fendant.    Exceptions  by  plaintiff. 

Ferrin  and  Poland  for  plaintiff. 

1.  It  is  objected,  that  the  collector  did  not  return  his  warrant  and 
proceedings,  for  record,  within  thirty  days  afler  completing  his  sale. 
This  question  turns  entirely  upon  the  legality  of  the  adjournment. 
The  statute  does  not  expressly  give  the  collector  any  power  to  ad- 
journ his  sale  for  any  purpose ;  but  this  has  been  so  universally  prac- 
tised, without  objection,  that  we  presume  it  will  be  treated  as  set- 
tled, that  they  possess  the  right  and  power  to  adjourn,  when  neces- 
sary. In  this  case  the  record  does  not  show  for  what  reason  the 
vendue  was  adjourned ;  but  the  plaintiff  insists,  that  the  doctrine, 
applicable  to  the  conduct  of  all  persons  acting  officially,  applies  in 
this  case,  that  the  presumption  is  in  favor  of  the  due  execution  and 
performance  of  their  duty.    Rex,  v.  Cixteshy,  2  B.  &  C.  814 ;  [9  E. 
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C.  L.  364.]  Rex  t.  ibrris,  4  T.  R.  550.  Bsx  r.  HinckUy,  13 
East  961.  Rez  v.  BesiUmd,  1  Wils.  138.  Rex  r.  Lang  BuclAy^ 
7  East  45.  9  Cow.  110.  14  Mass.  145-148.  Brawn  y.  Wood.  17 
Mass.  6a  aiembeyr,8kafter,  II  J6lxoB,5lZ.  3  Pick.  381.  Adam 
Y.  Jackson,  3  Aik.  145.  1  Cow.  &  HiU's  Notes,  304,  305.  Mead 
Y.  MaUet  etaL,lI}.  Cb.  339. 

3.  It  is  also  objected,  tbat  the  adTertisements  of  the  collector  and 
committee  are  not  severally  certified  by  the  town  clerk  to  be  true 
records,  &c.  The  statute  requires  no  formal  certificate  of  the  title, 
Yoiume,  &c.,  of  the  newspaper  to  be  appended  to  each  adrertise- 
ment  Sjpear  ▼.  Diity,  8  Vt.  419.  BeUows  ▼.  EiUott  ei  al.,  13  YC 
509.    l8aaes,Adm*rY.Shattuek,12yi.&73. 

S.  A,  Willard  for  defendant 

1.  The  record  is  not  accompanied  with  sufficient  certificates,  to 
show  in  what  newspaper  each  advertisement  was  inserted,  the  vol- 
ume, number,  date,  and  place  where  printed.  The  statement  at 
the  end  of  each  advertisement  does  not  appear  to  be  official,  and  is 
insufficient.  The  town  clerk's  certificate,  at  the  end  of  all  the  ad- 
vertisements, cannot  be  extended  to  what  is  not  expressed  therein, 
and  must  therefore  be  confined  to  the  recording  the  advertisements. 
It  does  not  prove  what  tlie  record  was  made  fi'om. 

3.  The  statute  required,  that  the  collector,  within  thirty  days  after 
completing  the  sale  of  any  township,  should  cause  his  warrant  and 
return  of  his  proceedings,  by  him  signed,  to  be  recorded  in  the 
prqper  office  for  the  recording  of  deeds  of  land  in  said  township, 
d&c.  In  this  case  the  land  was  all  sold  on  the  34th  of  August,  and 
the  proceedings  were  not  returned  until  the  16th  of  October  after. 
This  defect  is  sufficient  to  vitiate  the  whole  matter. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  In  the  argument  several  objections  are  made 
against  the  validity  of  the  title  under  Bridge's  vendue,  a  portion 
only  of  which  it  is  necessary  to  consider. 

The  twelfth  section  of  chapter  86  of  the  Revised  Statutes*  re- 

*  Which  iflia  the  words  of  the  statute  of  Nov.  11, 1807,  [SI.  St.  665;] 
under  which  this  Tondae  was  held ;  and  this  latter  statute  was  copied  froii^ 
the  statute  of  Nov.  5, 1799,  [3  Tolm.  St.  296.] 
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quires,  that  every  collector  of  land  taxes  shall,  within  thirty  days 
after  completing  the  sale  of  an^  township^  cause  his  warrant  and  a 
return  of  his  proceedings,  by  him  signed,  to  be  recorded  in  the 
proper  office  for  recording  deeds  of  lands  in  such  township.  It  ap- 
pears from  the  records,  that  the  sale  of  all  the  lands  of  delinquents 
was  made  on  the  24th  day  of  August,  1S29 ;  though  the  collector, 
for  some  cause  not  apparent  upon  the  record,  adjourned  the  vendue 
until  the  5th  day  of  October  next  ensuing.  The  proceedings  of  the 
collector  were  not  returned  to  the  town  clerk  for  record  until  the 
16th  day  of  October,  1829, — more  than  thirty  days  from  the  com- 
pletion of  the  sales.  On  the  5th  day  of  October,  1829,  the  record 
shows,  that  the  vendue  was  opened  at  the  time  and  place  according 
to  adjournment,  and  that  the  collector,  finding  all  the  lands  of  de- 
linquents sold,  and  no  mistakes,  adjourned  the  vendue  without  day. 
The  record  then  shows  affirmatively,  that  the  sales  were  all  com- 
pleted on  the  24th  day  of  the  preceeding  August. 

It  is  said,  that  the  collector  had  power  to  adjourn  the  vendue,  and 
that  therefore  the  thirty  days  should  commence  runing  from  the 
time  it  was  adjourned  without  day.  Vendue  sales  for  land  taxes 
are  proceedings  in  invitum ;  and  we  have  always  required  a  strict 
compliance  with  the  statute  requisites.  The  statute  is,  that  the 
return  shall  be  made  within  thirty  days  after  completing  the  sales. 
To  hold  that  this  means  thirty  days  from  the  time  the  collector  shall 
see  fit  to  adjourn  the  vendue  without  day,  though  the  sales  may  have 
been  completed  long  before,  is  a  perversion  of  language.  The 
statute  can  have  but  one  meaning.  The  time  must  commence  run- 
ning, when  the  sales  are  all  completed ;  and  it  matters  not  when  the 
vendue  shall,  in  form,  be  finally  dissolved. 

In  Meady  AdmW,  v.  Malltt  et  al.,  1  D.  Ch.239,  the  court  say,  the 
return  must  be  made  within  thirty  days  from  the  time  the  collector 
closes  his  vendue,  or  no  title  is  acquired  under  such  vendue.  That 
case  shows  that  the  vendue  closed  more  than  six  months  before  the 
return  was  made ;  but  whether  the  vendue  was  closed  on  the  same 
day  the  sales  were  completed  does  not  appear  from  the  case,  as  re- 
ported ;  and  in  that^^case  it  was  of  no  particular  importance.  So  far 
as  this  question  is  concerned,  when  the  sales  are  all  made  and  the 
business  completed,  the  time  must  begin  to  run.  In  the  case  in 
Chipman  the  court  say,  that,  ''  to  hold  the  sales  void,  unless  the 
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proceedings  are  returned  within  the  thirtjf  days,  has  been  the  uni- 
form construction  of  the  act,  erer  since  it  was  passed/'  (1799,)  and 
that  on  the  faith  of  this  construction  numerous  estates  in  land  have 
been  bought  and  sold  and  were  then  holden,  and  that  it  would  be 
productive  of  great  injustice  to  disturb  it.  This  construction  having 
become  a  rule  of  prc^rty,  it  should  not  be  changed  without  an  im- 
perious necessity,  whatever  we  might  think  of  it,  were  it  res  integra. 

The  statute  also  requires  the  return  of  the  proceedings  of  the  col- 
lectcnr  to  be  by  him  signed.  There  is  a  failure  to  comply  with  the 
statute  in  this  particular.  The  collector,  having  simply  signed  his 
name  to  the  two  adjournments,  it  cannot  be  considered  as  a  signing 
of  the  anterior  proceedings.  It  in  no  way  professed  to  be  so.  This 
objection  must  also  be  fatal  to  the  validity  of  the  vendue. 

It  is  also  made  the  duty  of  the  collector,  within  one  year  afler  the 
time  appointed  by  him  for  the  sale  of  lands,  to  present  at  the  office, 
where  the  proceedings  of  his  sale  may  be  recorded,  all  the  newspa- 
pers respecting  the  lands  so  sold ;  and  it  is  made  the  duty  of  the 
clerk  to  record  the  advertisements  at  length,  and  the  title,  volume, 
number  and  date  of  the  papers,  in  which  they  are  inserted,  and  the 
place  where  such  paper  was  printed.  It  appears,  that  following  each 
advertisement  there  is  a  simple  statement,  that  the  same  was  inserted 
in  a  certain  newspaper,  giving  the  title,  volume,  number,  date,  and 
place  where  published ;  but  none  of  the  statements  are  verified  by  any 
signature,  either  private,  or  official.  All  that  we  have,  on  this  point, 
is  at  the  end  of  the  whole  record,  where  the  town  clerk  of  Elmore, 
on  the  16th  day  of  October,  1829,  certifies,  ''that  he  then  received 
the  above  and  foregoing  eighteen  advertisements  for  record  and  re- 
corded the  same  from  page  43  to  page  50,"  and  attests  the  same. 

It  is  evident,  that  this  certificate  must  be  confined  to  the  record- 
ing of  the  advertisements,  and  cannot  extend  to  the  statements  in 
regard  to  their  publication.  It  does  not  profess  to  extend  any  far- 
ther. Neither  does  the  certificate  of  the  town  clerk  state  that  he 
received  of  the  collector  the  newspapers  themselves,  in  which  the 
publications  were  made,  and  that  he  made  the  record  of  the  adver- 
tisements, d&c,  from  the  papers  themselves.  We  think  the  title  un- 
der the  vendue  defective,  also,  for  these  reasons. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 
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Jehiet.  Smith  v.  William  S.  Hyde. 

-While  the  plaintiff  was  attending,  as  a  physician,  upon  the  father  and  mother 
of  the  defendant,  under  a  contract  with  the  father,  that,  **  if  there  was  no 
cure  there  should  be  no  pay,**  the  defendant  executed  to  the  plaintiff  ^ 
writing,  by  which  he  agreed  to  be  <*  holden  "  to  the  plaintiff  "  for  the  pay- 
ment of  his  bill  for  medicine  and  attendance  **  upon  his  father  and  mother. 
And  it' was  held,  that  the  undertaking  of  the  defendant  was  collateral, 
merely,  to  the  contract  between  his  father  and  the  plaintiff. 

In  such  case  parol  evidence  is  admissible  to  prove  the  terms  of  the  original 
agreement  between  the  plaintiff  and  the  principal  debtor,  and  to  show  that 
the  plaintiff  has  never  complied  with  the  terms,  so  as  to  acquire  a  right  of 
action  against  the  principal  debtor  j'-and  if  this  fact  be  established,  the 
plaintiff  can  maintain  no  action  upon  the  guaranty. 
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If  a  phjrician  commenoe  attendiog  upon  a  patient,  nnder  a  oontraot  that  if 
there  !■  no  care  there  ahall  be  no  paj,  he  cannot  recover  Ibr  bis  aervices, 
or  medicines,  unless  he  show  a  performance  of  the  terms  of  the  contract 
opon  his  part. 

If  the  liability  of  the  deftndant  is  only  collateral  to  that  of  another  person, 
the  action  on  book  acooant  cannot  be  sustained  against  him. 

Book  Account.  Jadgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed, — the  substance  of  whose 
report  is  sufficiently  detailed  in  the  opinion  delivered  by  the  court. 
The  county  court,  September  Term,  1845, — ^Beknstt,  J.,  presid- 
ing,— rendered  judgment  pro  forma  upon  the  report  for  the  defend- 
ant   Exceptions  by  jdaintiff. 

J.  McM.  Shafitr  for  plaintiff. 

A.  Peck  and  H,  Leavenworth  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Bbnnett,  J.  The  plaintiff  seeks  to  recover  of  the  defendant  for 
services  rendered  and  medicine  furnished  in  doctoring  the  parents 
of  the  defendant  From  the  report  of  the  auditor  it  appears,  that 
the  plaintiff  commenced  his  attendance  upon  the  defendant's  father, 
who  had  been  sick  many  years,  on  the  second  day  of  December, 
1843,  under  a  stipulation  between  the  plaintiff  and  the  patient, — to 
borrow  the  language  of  the  report, — **  that  if  there  was  no  cure» 
then  there  should  be  no  pay."  The  defendant  was  present,  when 
this  stipulaticm,  as  it  is  called,  was  entered  into.  It  seems,  that  the 
plaintiff,  under  this  stipulation,  continued  to  attend  the  father  until 
the  sixteenth  day  of  December,  making  him  some  four  or  five  vbits, 
without  anything  being  farther  said  upon  the  subject  On  that  day 
the  auditor  reports  that  the  plaintiff  represented  the  propriety  of  hav- 
ing a  writing  firom  the  defendant,  as  the  father  was  poor.  The  son 
then  gave  one,  of  that  date,  of  the  following  tenor ;  *'  I  hereby  agree, 
that  I  will  be  holden  to  Doct  J.  Smith  for  the  payment  of  his  bill 
for  medicine  and  attendance  upon  my  father  and  his  wife/' 

The  report  finds  expressly,  that  when  the  plaintiff  made  his  first 
visit  to  the  defendant's  father,  the  father  agreed  with  him  to  pay  for 
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the  doctoring  npon  the  principle  of  "  no  cure,  no  pajf"  The  declar- 
ation of  the  father,  that  he  would  give  a  cow  to  be  cured,  and  of  the 
son,  that  he  would  give  all  that  he  was  worth  to  have  his  father  cured, 
can  be  considered  as  only  casual  remarks,  eiqiressive  of  the  deep  in- 
terest felt  in  the  matter,  and  were  so  regarded  by  the  parties.  The 
auditor  has  not  found,  that  any  special  contract  was  thereby  made ; 
and  surely  none  could  have  been  intended.  The  report  finds,  tliat 
there  was  not  only  no  cure,  but  that  the  patient  was  in  fact  injured  by 
the  treatment  of  the  plaintiff. 

The  report  also  finds,  that  the  services  charged  for  doctoring 
the  wife  and  mother  were  rendered  under  a  similar  agreement  and 
were  attended  with  no  beneficial  effects. 

The  plaintiff  claims,  that  the  defendant  is  liable  by  means  of  a 
written  contract,  and  that  the  auditor  erred  in  the  admission  of  the 
parol  evidence  of  the  character  detailed  in  the  report. 

The  rule  of  law,  that  parol  evidence  is  not  to  be  received  to  con- 
trol the  operation  of  a  written  contract,  is  not  to  be  infringed  upon ; 
but  in  determining  this  case  it  is  only  necessary  to  inquire  what  is  to 
be  the  legal  construction  of  the  agreement  in  question ;  and  the  in- 
tention of  the  parties  should  be  our  guide  in  giving  it  a  constructicm. 
The  plaintiff  commenced  rendering  the  services  upon  the  sole  re- 
sponsibility of  the  father,  and  at  his  request,  and  for  his  benefit. 
There  is  nothing  in  the  case,  to  show  that  the  father  at  any  time 
ceased  to  be  liable  for  any  of  the  services  rendered  up<»i  the  prin- 
ciples of  the  special  contract,  "  no  cure,  no  pay,**  '  While  the  plain- 
tiff was  professedly  rendering  the  services  under  the  special  contract, 
and  the  business  remained  inchoate,  the  defendant  gave  the  writing 
in  question.     The  inquiry  then  arises,  how  is  he  to  be  kokkn  ? 

We  think  the  credit  of  the  defendant  came  in  aid  of  that  of  his 
father,  and  of  course  is  collateral  to  it.  The  principle  is  a  common 
one,  that  if  the  whole  credit  is  not  given  to  the  person  who  comes  in 
to  answer  for  another,  his  undertaking  is  collateral,  and,  under  the 
statute  of  frauds,  must  be  in  writing.  Leland  v.  Creyan,  1  McCord 
100.  3  Kent  123.  The  case  of  Barber  v.  Fox,  2  E.  C.  L.  386, 
seems  to  be  a  full  authority  for  the  construction  we  are  disposed  to 
give  the  writing  in  question.  In  that  case  the  plaintiff  had  been 
engaged  in  the  transaction  of  certain  business  for  one  Samuel  Fox, 
for  doing  which  Samuel  Fox  had  advanced  a  given  sum  of  money ; 
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and  tbe  pltintifi^  in  the  eonne  of  the  bnsmeflB,  infiNrmed  him,  thai 
the  money  which  he  had  advanced  was  nearJy  exhausted,  and  thai 
he  must  have  some  more,  or  he  coidd  not  go  on  with  the  businesa ; 
and  thereupon  the  defendant  agreed,  if  the  plaintiff  would  go  on  with 
the  buainess,  he  would  pay  him  whatever  was  to  he  paid.  Yet  this 
was  held  to  be  only  an  undertaking  in  aid  of  that  of  Samuel  Fox. 
In  that  case,  it  is  to  be  remarked,  the  words  of  the  promise  are,  **I 
win  pay  whatever  is  to  he  paid"  In  the  case  before  us  the  words 
are,  "  I  agree  that  I  will  be  holden  &,c"  Certainly  the  words  of 
the  promise,  in  that  case,  are  more  indicative  of  an  absolute  and  an 
original  undertaking,  than  in  the  case  at  bar. 

The  obligation  of  a  cdlateral  undertaking  being  accessory  to  the 
obligaticm  of  the  principal  debtor,  it  is  of  its  very  essence,  that  there 
should  be  a  valid  obligation  against  the  principal  debtor.  There 
can  be  no  accessory  without  a  principal ;  and  the  accessory  obligsr 
tion  must  necessarily  fall  with  the  principal  obligation.  Tbe  evi* 
dence  received  by  the  auditor,  going  directly  to  show  a  want  of  li^ 
bility  on  the  part  of  the  principal  debtor,  was  properly  admitted  to 
defeat  a  right  of  recovery  on  the  defendant's  collateral  undertaking. 

As  the  effect  of  the  agreement  is  only  to  render  the  defendant 
collaterally  liable,  the  action  on  book  account  could  in  no  event  be 
sustained  against  him. 

The  judgment  of  the  county  court  is  affirmed. 


Samuel  S.  Smith  v.  John  Kbblbb. 

In  ao  action  on  t  eontnct  for  labor,  and  on  trial  on  the  goneral  iwue,  a  per- 
son if  ineompetent  aa  a  witness  ibr  tbe  plaintiff,  who  was  jointly  concerned 
with  tbe  plaintiff  in  making  tbe  contract  with  tbe  defendant. 

Indebitatus  Assubipsit  for  work  and  labor.  Plea,  the  general 
issue,  and  trial  by  jury,  September  Term,  1845, — Bennett,  J., 
presiding. 

On  trial  the  plaintiff  offered  as  a  witness  one  Samuel  Smith.  The 
defendant  objected  to  his  admission  on  the  ground  of  interest,  and 
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offered  to  prove  that  the  work  and  labor  declared  for  were  per- 
formed on  a  contract  made  by  the  defendant  with  the  plaintiff  and 
witness  jointly.  The  court  declined  to  hear  the  testimony  so  offered 
by  the  defendant,  and  admitted  the  witness.  Verdict  for  plaintiff. 
Exceptions  by  defendant. 

J,  Maeck,  for  defendant,  contended,  that  the  witness  could  claim 
one  half  of  the  amount  recovered  in  this  suit  by  the  plaintiff,  and 
could  use  the  record  to  show  the  fact  of  recovery,  as  well  as  the 
amount  recovered,  and  was  therefore  directly  interested  in  the 
event  of  this  suit;  and  he  cited  2  Stark.  Ev.  785;  Greenl.  Ev. 
^ 395,  427 ;  8  C.  &  P.  480 ;  1  Dall. 62 ;  Wordy. Lee,  13  Wend. 
41 ;  Clarkson  v.  Carter,  3  Cow.  84 ;  Young  v.  Baimer,  1  Esp.  R. 
103. 

J*  Carpenter  and  8maUey  4*  Phelps,  for  plaintiff,  claimed,  that 
the  witness  could  in  no  event  be  made  liable  for  costs  in  this  case ; 
and  that,  in  other  respects,  his  interest  was  equally  balanced,  on  the 
ground  that  a  judgment  against  the  plaintiff  would  be  no  bar  to  a 
subsequent  action  in  favor  of  the  witness  and  the  plaintiff  jointly, 
against  the  defendant ; — ^that  if  the  plaintiff  recovered,  the  witness 
would  have  one  half  of  the  amount, — if  the  plaintiff  did  not  re- 
cover, the  witness  would  have  a  claim  for  an  equal  amount  against 
the  defendant, — and  in  either  event  he.  would  not  be  liable  for  the 
costs. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  only  question  in  the  case  relates  to  the  compe- 
tency of  a  witness.  To  exclude  the  witness,  the  defendant  offered 
to  prove,  **  that  the  work  and  labor  declared  for  were  performed  on 
a  contract  made  by  the  defendant  with  the  plaintiff  and  witness 
jointly ; "   and  we  think  the  testimony  should  have  been  admitted. 

The  legal  intendment  of  the  facts  offered  to  be  proved  must  be 
taken  to  be,  that  the  plaintiff  and  defendant  were  jointly  interested 
in  the  labor  declared  for,  and  consequently  in  the  sum  sought  to  be 
recovered.  The  witness  was  ofl^ed  in  support  of  the  case  generally, 
under  the  issue  of  non  assumpsit ;  and,  upon  the  state  of  facts  pro- 
posed to  be  sbown^  he  would  be  directly  interested  to  increase  the 
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anKMmt  of  the  recovery,  inaamoch  bb  he  would  be  entitled  to  a  share 
of  whaterer  was  obtained  of  the  defendant  The  plaintiff,  if  he  r^ 
coTered,  would  hold  the  share  of  the  witness  in  the  arails  of  the 
judgment  in  trust  for  him ;  and  the  record  of  this  suit  would  be  good 
evidence  for  the  witness  in  a  suit  against  the  plaintiff,  to  show  both 
the  fact  of  the  recovery  and  its  amount. 

In  case  the  plaintiff  in  this  suit  failed  to  recover,  we  do  not  see 
why  the  witness  would  not,  prima  facie,  at  least,  be  holden  to  con- 
tribute to  the  plaintiff  towards  the  payment  of  the  costs ;  in  which 
case  the  record  in  this  suit  would  be  evidence  of  their  recovery  and 
amount.  Jackson  v.  GaUmoay,  8  C.  &  P.  480.  2  Stark.  Ev. 
484-5.  1  Greenl.  Ev.  §§  390,  427.  Pike  v.  Blakt,  8  Vt  400. 
Pinney  v.  Bugbee,  13  Vt.  623. 

The  witness  having  been  admitted,  notwithstanding  the  offer  to 
show  his  interest,  we  think  there  is  error  in  the  judgment  of  the 
county  court,  and  that  a  new  trial  should  be  granted. 


Ephraim  Mills  v.  Archibald  W.  Htde. 

Where  a  note,  signed  by  three  as  joint  principals,  has  been  renewed  from  tim« 
to  time  and  paid  in  part,  and  then  renewed  for  the  balance  by  the  note 
of  two  of  the  signers,  the  fhct,  that  the  note  first  given  and  the  renewed 
notes  were  left  in  possession  of  one  of  the  two,  fbrnisfaes  no  presump- 
tive •vidence  that  the  amount  paid  upon  the  notes  was  paid  by  him.  Af- 
ter a  number  of  years  have  been  snfiered  to  elapse  withont  claim,  the  pre- 
sumption would  rather  be,  that  the  matter  was  adjusted  between  the  par- 
ties at  the  time. 

One  of  two  joint  contractors,  having  paid  the  whole  debt,  may  aostain  hif 
action  lor  contribution  against  hii  co^ontractor,  notwitfaetanding  the  etaU 
ate  of  limitations  had  run  upon  the  claim  at  the  time  the  payment  wa» 
made. 

Where  one  of  several  joint  contractors  pays  the  whole  debt,  he  may,  in  an 
action  at  law.  against  a  co-contractor  fi>r  contribution,  prove  the  insolvency 
of  any  of  the  other  joint  contractors,  and  recover  an  aliquot  part  of  the 
whole  debt,  having  regard  only  to  the  number  of  solvent  contraistoiv. 
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lo  tbU  e«M  both  parties  heviag  taken  exeepttoM,  and  the  judgment  of  the 
coart  below  baTing  been  affinned»  no  coite  of  thie  coart  were  allowed  to 
either  party. 

Indebitatus  Assuupsit  for  money  paid.  Pleaa,  the  genera]  is- 
sue and  the  statute  of  limitations)  and  trial  by  the  court  Septem- 
ber Term,  1845, — ^Bennett,  J.,  presiding. 

On  trial  it  appeared  that  the  plaintiff  and  defendant  and  one 
Moore,  on  the  twenty  eighth  day  of  November,  1833,  executed  a 
promissory  note  to  the  Branch  Bank  of  the  United  States,  at  Burling- 
ton, for  one  hundred  dollars,  payable  in  sixty  days ;  upon  the  face 
of  which  they  appeared  as  co-principals.  This  note  was  renewed 
from  time  to  time,  until  the  twenty  fourth  day  of  September,  1835, 
when  the  plaintiff  and  defendant  executed  their  own  note  to  the  bank 
for  seventy  six  dollars  and  thirteen  cents,-— the  balance  having  been 
paid.  The  original  note  and  all  the  renewed  notes  were  in  the  hands 
of  the  plaintiff,  and  were  produced  by  him  upon  the  trial.  There 
was  no  evidence  to  prove  who  made  the  payment  reducing  the  orig- 
inal note  to  976,13,  other  than  what  might  arise  from  the  fact  that 
(he  plaintiff  had  all  the  notes  in  his  possession.  Moore  was  insol- 
vent at  the  time  this  action  was  commenced,  and  had  been  so  for 
fleveral  years.  On  the  sixteenth  dny  of  January,  1843,  the  plaintiff 
paid  to  the  assignee  of  the  bank  the  amount  due  upon  the  note  exe- 
cuted September  24, 1835.  This  was  more  than  six  years  after  the 
date  of  the  note,  and  there  was  no  evidence  to  show  that  it  had  been 
tAken  out  of  the  operation  of  the  statute  of  limitations. 

Upon  this  evidence  the  county  court  decided  that  the  plaintiff  was 
entitled  to  recover  one  half  of  the  amount  paid  by  him  upon  the  last 
note,  and  interest  from  the  time  of  payment  Exceptions  bj  both 
parties. 

Asakd  Puk  for  defendant. 

1.  At  the  time  the  last  note  was  paid  by  the  f^aintiff,  the  statute 
•f  limitations  was  a  perfect  legal  protection  to  both  parties,  and  each 
had  a  right  to  judge  whether  he  would  avail  himself  of  this  defence. 
It  was  not  competent  for  the  plaintiff  to  waive  this  defence,  by  pay- 
ment of  the  debt»  and  thereby  create  a  new  duty,  or  impose  a  new 
legal  obligation  upon  the  defendant  Chit,  on  Cont.  593,  n.  JRon- 
dolph  7.  Randolph,  3  Randolph  490,    JSkilUnv.MerriU,  16  Mass. 
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40.    Dawes  j.  Sked  ct  al.,  15  Mass.  6.     Wright  v.   Butler,  6 
Wend.  284. 

2.  If  the  plaintiff  18  entitled  to  recover,  the  recovery  ought  to  be 
limited  to  one  third  of  the  amount  of  the  last  note,  there  being  no 
evidence  who  made  the  prior  payment.  As  the  case  is  stated,  it 
must  be  taken  that  the  three  were  co-principals ;  and  at  law  contri- 
bution is  apportioned  according  to  the  number  and  character  of  the 
parties,  whether  principals,  or  sureties,  regardless  of  their  solvency, 
or  msolvency.  Browne  v.  Lee,  6  B.  &  C.  689,  [13  £.  C.  L.  294.] 
CaweltT.  Edwards,  2  B.  &  P.  268.  1  Steph.  N.  P.  319.  It  can 
make  no  difference,  that  the  last  note  was  signed  by  Mills  and  Hyde 
only.  It  was  a  mere  substitute  for  the  former  note ;  and,  as  between 
themselves,  it  still  remained  the  duty  of  Moore  to  pay  one  third, 
equally  as  if  he  had  signed  it 

C  Adams  for  plaintiff. 

1.  The  debt  to  the  bank  was  the  joint  debt  of  the  plaintiff  and 
defendant ;  and,  as  between  themselves,  each  was  bound  to  pay  one 
half.  The  payment  by  one  of  his  half,  or  of  any  portion  less  than 
half,  created  no  right  of  action  against  the  other.  If  this  be  correct, 
the  payment  by  the  plaintiff,  on  the  24th  of  September,  1835,  of  the 
balance  of  the  original  note,  above  $76,13,  gave  him  no  claim 
against  the  defendant.  But  it  had  this  effect,  that,  as  to  so  much, 
contained  in  the  976,13  note,  the  defendant  stood  as  principal  and 
the  plaintiff  his  surety,  and  they  were  jointly  holden  for  the  balance. 

2.  The  statute  of  limitations  is  no  bar  to  the  plaintiff's  claim  for 
paying  the  last  note.  Although  he  might  have  pleaded  the  statute 
to  the  claim  of  the  bank,  he  was  not  obliged  to  do  so ;  and  having 
paid  the  debt,  his  claim  is  good  against  the  defendant  therefor. 
Mauri  v.  Heffeman,  13  Johns.  58. 

The  q>ini<Mi  of  the  court  was  delivered  by 

Hall,  J.  It  is  claimed  in  behalf  of  the  plaintiff,  that  his  posses- 
sion of  the  old  notes  of  Moore,  Mills  and  Hyde  is  presumptive  evi- 
dence«  in  the  absence  of  all  other  proof,  of  the  payment  by  him  of 
part  of  the  original  debt  previous  to  September  24th,  1835,  and  that 
the  fact  ought  to  have  been  so  found.  We  are  satisfied  the  judgment 
is  right  in  this  respect.    If  the  notes  were  not  destroyed  at  the  time 
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thej  were  taken  up,  they  must  neeeasarilj  have  passed  into  the  hands 
of  some  one,  and  it  is  not  seen  why  the  possession  of  them  by  the 
plaintiff  is  not  as  consistent  with  the  supposition  that  the  payment 
was  made  jointly  by  the  plaintiff  and  defendant,  as  with  the  idea  that 
it  was  made  solely  by  the  plaintiffl  After  such  a  lapse  of  time,  with-  ' 
out  any  claim  by  the  plaintiff,  the  presumption  would  rather  seem 
to  be,  that  the  matter  was  made  right  between  the  parties  at  the 
time.  But  if  the  payment  had  been  proved,  it  is  at  best  doubtful, 
whether  the  statute  of  limitations,  which  is  pleaded  in  this  case, 
would  not  have  been  a  by  to  any  recovery  for  it.  Dames  v* 
Humphreys,  6  Mees.  &  Welsh.  152. 

On  the  part  of  the  defendant  it  is  insisted,  that  more  than  six 
years  having  elapsed  afler  the  note,  given  by  the  plaintiff  and  de- 
fendant in  1835,  became  due,  before  its  payment  by  the  plaintiff  in 
1843,  the  statute  of  limitations  had  become  a  bar  to  its  recovery  by 
the  bank ;  and  that  therefore  the  payment  of  the  note  by  the  plain- 
tiff is  to  be  deemed  voluntary,  without  any  implied  request  by  the 
defendant 

It  is  doubtless  true,  that,  in  order  to  entitle  a  party  to  contribu- 
tion in  cases  of  this  description,  tlie  payment  must  have  been  made 
upon  a  contract  for  which  the  defendant  remained  liable.  Was  the 
payment  so  made  in  this  case  ?  It  was  held  in  Josfyn  v.  Smithy  13 
Vt  353,  that  successive  payments  made  on  a  note  by  the  principal, 
after  the  money  became  due,  there  not  having  been  six  years  be- 
tween any  two  of  the  payments,  revived  the  debt  against  the  surety 
for  six  years  from  the  last  payment.  And  at  the  last  term  of  this 
court  in  Washington  county  [  Wheelock  et  a/,  v.  DooUttU  et  al.^  Id 
Tt.  440,]  it  was  held,  that,  a  new  promise,  made  by  one  joint  debtor 
after  the  lapse  of  six  years,  renewed  the  debt  against  both.  These 
eases  proceed  upon  the  ground  of  a  presumptive  agency  in  one  joint 
contractor  to  bind  the  whole ;  so  that  the  act  of  one,  in  this  respect, 
is  the  act  of  all. 

As  an  acknowledgment  of  the  existence  of  the  debt  to  the  bank, 
made  by  the  plaintiff  in  1843,  would  have  rendered  the  defendant 
liable,  the  consequence  seems  necessarily  to  follow,  that  the  plain- 
tiff might  pay  the  note  and  call  on  the  defendant  for  contribution. 
In  the  former  case  the  act  of  the  plaintiff  would  render  the  defend- 
ant liable  for  the  whde  debt ;  while  in  the  latter  his  liability  would 
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be  only  for  a  part ;  and  where  one  joint  contractor  verifies  his  sense 
of  the  justice  of  a  claim  by  actual  payment,  relying  only  on  his  rem- 
edy for  contribution,  there  is  certainly  much  less  danger  of  fraud 
upon  the  co-contractor,  than  where  he  merely  acknowledges  a  lia- 
bility, which  might  not  ever  be  enforced  against  him.  We  therefore 
think  that  the  payment  made  by  the  plaintiff  in  1S43  was  upon  a 
valid  debt,  and  that  he  is  entitled  to  contribution. 

It  is  farther  insisted,  on  the  part  of  the  defendant,  that,  as  the 
debt  was  originally  the  joint  debt  of  three,  the  plaintiff  was  only 
entitled  to  recover  one  third  of  the  sum  paid,  instead  of  one  half. 

If  the  giving  of  the  neW  note  by  the  two,  in  1835,  be  considered 
as  a  payment  of  the  original  debt,  as  against  Moore, — and  the  case 
of  £<a^Aam  v.  Barnes,  2  Vt.  213,  seems  to  favor  this  view, — ^then 
the  payment  by  the  plaintiff  may  well  be  treated  as  having  been  made 
on  the  joint  liability  of  the  two ;  in  which  case  the  plaintiff  should 
undoubtedly  recover  a  moiety. 

But  we  are  satisfied,  that  the  insolvency  of  Moore  ought  to  enti- 
tle the  plaintiff  to  a  moiety  of  the  sum  paid,  admitting  Moore  to 
have  been  a  co-contractor  with  the  other  two.  It  is  conceded  to  be 
the  settled  rule  in  chancery,  to  decree  contribution  equally  among 
all  the  solvent  contractors,  excluding  fi'om  the  computation  the  share 
of  any  co-contractor  who  is  insolvent.  Peter  v.  Rich,  1  Ch.  R.  34. 
Deering  v.  Earl  of  Wtnchelsea,  2  B.  &  P.  270.  1  Story  Eq.,  sec. 
496.  But  in  Cowell  v.  JSdwards,  2  B.  &  P.  268,  it  was  said  by  the 
court,  that,  ai  law,  a  co-surety  could  only  recover  an  aliquot  part 
of  the  whole  sum  paid,  having  regard  to  the  number  of  the  sureties ; 
though  it  was  admitted,  that,  if  the  insolvency  of  any  of  the  other 
sureties  were  made  out,  a  larger  proportion  might  be  recovered  in  a 
court  of  equity.  It  may  be  observed,  that  the  question  now  under 
consideration  did  not  arise  in  that  case.  There  were  there  six  snr^ 
ties,  and  the  plaintiff  having  obtained  a  verdict  against  one  of  them 
for  a  sixth  part  of  the  sum  paid,  the  defendant  moved  to  set  it  aside, 
and  insisted  that  an  action  at  law  for  a  contribution  between  co- 
sureties did  not  lie,  at  least  until  the  insolvency  of  the  other  con- 
tractors was  shown.  The  counsel  (or  the  plaintiff,  in  arguing 
against  this  motion,  was  stepped  by  the  court;  and  then  the  intima- 
tion above  stated  was  given.  So  diat,  in  reality,  nothing  was  deci- 
ded^ but  that  an  action  for  contribution  in  such  case  might  be  sua** 
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Uined,  without  proving  the  insolvency  of  the  principak.  The  in- 
timation of  the  court  has,  however,  been  cited  as  law  by  some  of  the 
elementary  writers;  and  the  point  was  afterwards  (in  1828)  decided 
in  Broume  v.  Lee,  6  B.  &  C.  689.  But  in  neither  of  these  cases  is 
any  reason  given,  why  the  recovery  should  be  different  at  law,  firooB 
what  it  is  in  chancery ;  and  the  reason  b  certainly  not  very  apparent. 

In  Cowell  V.  Edwards  Lord  Eldon  intimated  a  doubt,  whether^ 
where  there  are  more  than  two  solvent  sureties,  the  action  ought  to 
be  maintained  at  law,  because  of  the  complicated  character  of  the 
transaction  and  of  the  multiplicity  of  suits  it  might  occasion.  There 
is  something  tangible  in  this  intimation ;  and  if  it  had  been  acted 
upon^  it  would  not  have  been  without  some  strong  show  of  reason. 
But  when  this  difficulty  is  overcome,  and  one  of  any  number  of  co> 
sureties  is  allowed  to  recover  at  law,  it  is  not  easily  seen  why  he 
should  be  entitled  to  a  less  sum  than  in  a  court  of  equity.  There  is 
nothing  in  the  fact,  proposed  to  be  shown  to  increase  the  amount 
of  the  recovery,  that  seems  unfit  for  the  consideration  of  a  court  of 
law.  The  fact  of  the  insolvency  of  a  co-contractor  may  as  well  be 
inquired  of  by  a  jury,  as  by  a  chancellor,  and,  indeed,  is  a  fact  which 
appears  peculiarly  suitable  for  the  determination  of  a  jury. 

It  is  not  found,  that  this  question  has  been  directly  decided  in 
this  country,  except  in  New  Hampshire ;  where  it  is  held,  that  the 
insolvency  of  one  of  three  sureties  may  be  shown  at  law,  and  that 
in  such  case  one,  who  has  paid  the  whole  debt,  may  recover  a  moie- 
ty of  the  other  sdvent  surety.  Henderson  v.  McDuffUy  5  N.  H.  38. 
Tiiis  decision  is,  however,  rested  principally  on  the  fact,  that  there 
is  no  court  of  chancery  in  that  state. 

The  liability  of  co-sureties  and  joint  contractors  to  each  other  is 
said  not  to  be  founded  on  contract,  but  to  be  the  result  of  the  fixed 
principle  of  justice,  that  those,  who  have  a  common  interest  and  ben- 
efit, ought  to  share  in  the  common  burden ;  Deering  v.  Earl  of 
Winchelsea,  2  B.  &.  P.  270 ;  Fletcher  v.  Qrover,  11 N.  H.  968 ;  and 
it  is  on  the  ground  of  an  equitable  obligation  to  pay  money,  that 
the  law  raises  an  implied  promise  of  contribution.  The  equitable 
obligation  to  share  in  the  loss  occasioned  by  the  inability  of  one  co» 
surety  to  contribute  is  just  as  strong,  as  that  which  arises  on  the 
failure  of  the  principal  to  pay ;  and  the  promise  may  as  well  be  im* 
plied  in  the  one  case,  as  the  other. 
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There  is  something  very  nearly  bordering  on  absurdity  in  saying 
to  a  joint  contractor,  who  has  removed  the  common  burden,  that  he 
may  have  his  remedy  either  in  a  court  of  equity,  or  a  court  of  law, 
but  that,  if  he  sues  in  chancery,  he  may  recover  his  whole  claim, 
whereas,  if  he  bring  his  suit  at  law,  he  shall  recover  only  a  part 
The  action  for  money  paid  is  an  equitable  action ;  and  when  a  plain- 
tiff has  paid  money  for  the  benefit  of  a  defaadant,  he  ought  not  un- 
aeceasarily  to  be  driven  out  of  a  court  of  law.  We  see  no  objec- 
tion to  administering  the  same  justice  in  this  case,  that  we  would 
if  sitting  as  chancellors.  The  plaintiff  having  paid  the  share  of 
Mowe,  who  is  hopelessly  insolvent,  the  defendant  ought  to  bear 
with  him  the  burden  thus  imposed  upon  him. 

The  judgment  of  the  county  court  is  therefore  affirmed  ,*  but  with- 
out costs  of  this  court  to  either  party, — both  parties  having  excepted, 
and  the  exertions  of  neither  having  prevailed. 


George  A.  Allen  v.  John  Cart¥,  James  Cartt,  Patrick  Car- 
Ty  AND  Thomas  Carty. 

The  liability  of  the  receiptor  of  property  attached,  upon  his  receipt,  depends 
npon  the  liability  of  the  officer  who  took  the  receipt.  If  the  execution  is 
delivered  to  another  officer,  and  the  property  is  demanded  of  the  attaching 
officer  in  season  to  charge  him,  it  is  not  necessary  that  it  should  also  be 
demanded  of  the  receiptor  within  the  thirty  days. 

Where  the  term  of  court,  at  which  a  party  recovers  final  judgment,  ends  on 
Saturday,  Monday  is  the  first  day  on  which  the  party  is  entitled  to  take 
outexecotion ;  and  that  day  is  to  be  excluded  in  the  computation  of  the  thirty 
days,  within  which  property,  attached  on  the  original  writ,  most  be  de-- 
manded  of  the  attaching  officer  by  the  officer  holding  the  exeentiun,  in  or* 
der  to  charge  the  property. 

In  an  action  upon  a  receipt  for  property  attached,  a  deputy  sheriflT,  to  whom 
the  execmion  was  delivered,  is  a  competent  witness  to  testify  that  he  made 
a  seasonable  demand  of  the  property  of  the  officer  who  made  the  attach- 
ment. 

When  a  portion  of  the  property  attached  and  receipted  has  been  withdrawn 
iron  the  enstody  of  the  receiptor  in  such  manner  at  to  discharge  his  liabil* 
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it/  ao  ftr,  and  the  ralne  of  all  the  property  receipted  is  expreeaed  in  the 
receipt  at  one  entire  sum,  the  damages,  in  an  action  upon  the  receipt,  are 
to  be  determined  by  assuming  the  value  of  the  whole  property  receipted  to 
be  the  sum  specified  in  the  receipt,  and  then  ascertaining  the  just  propor- 
tion, at  that  assumed  value,  which  the  property  retained  by  the  receiptor 
would  bear  to  the  property  (br  which  he  ii  not  liable. 

AsfinrMP9iT  upon  a  receipt,  executed  by  the  defendants,  fcnr  prop* 
erty  attached  by  the  plaintiff,  as  sheriff,  on  mesne  process.  The  Tal* 
ue  of  all  the  prc^rty  specified  as  attached  was  stated  in  the  receipt 
to  be  five  hundred  dollars.  Plea,  the  general  issue,  and  trial  by 
jury,  March  T.  1845, — Bennett,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  receipt  declared  upon, 
and  then  offered  one  Ferris  as  a  witness.  It  appeared,  that  at  the 
time  final  judgment  was  rendered  in  the  suit  in  which  the  attach* 
ment  was  made,  the  [rfaintiff  had  ceased  to  be  sheriff,  and  Ferria 
was  a  deputy  under  one  Gleason,  who  was  then  sheriff,  and  that  the 
execution  was  delivered  to  Ferris,  as  deputy  sheriff;  and  it  was 
offered  to  be  proved  by  him,  that  he  demanded  the  property  of  the 
plaintiff  in  due  season  to  charge  it  in  execution.  Tlie  defendants 
objected  to  the  competency  of  the  witness ;  but  the  objection  was 
overruled  by  the  court,  and  the  witness  was  allowed  to  testify. 

It  appeared,  from  all  the  evidence  in  the  case,  that  final  judgment, 
in  the  suit  in  which  the  property  was  attached,  was  rendered  by  the 
supreme  court  at  their  January  Term,  1844,  in  Chittenden  county ; 
that  the  court  adjourned^  at  that  term,  on  the  sixth  day  of  Jamoary, 
1844,  which  was  on  Saturday,  and  no  special  order  was  made  as  to 
the  time  of  issuing  this  or  any  other  execution  of  that  term ;  that  the 
execution  issued  of  the  date  of  January  8, 1844,  and  was  placed  in 
Ferris'  hands  on  the  sixth  day  of  February,  1644;  that  on  the 
seventh  day  of  February,  1844,  Ferris  demanded  the  property  of  the 
plaintiff,  who  did  not  deliver  it,  but  said  he  had  this  receipt ;  and  on 
the  ninth  day  of  February,  1844,  the  plaintiff  and  Ferris  demanded 
the  property  of  the  defendants.  The  county  court  decided,,  that 
the  execution  was  issued  and  the  property  demanded  in  season,  and 
that,  on  these  facts,  the  plaintiff  was  entitled  to  recover. 

The  defendants  then  proved,  that  a  portion,  of  the  property  at- 
tached, and  receipted  by  them,  was  actually  the  property  of  the 
flaintiff  in  the  suit  in  which  the  attachment  was  madei  and  that  i& 
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was  subsequently  attached  bj  his  creditors,  while  in  the  hands  of  the 
defendants,  and  sold  to  pay  his  debts,  and  then  offered  to  prove  the 
actual  value  of  the  residue  of  the  property  remaining  in  their  hands^ 
—-claiming  that  to  be  all  that  the  plaintiff  was  entitled  to  recover  in 
this  suit.  But  the  court  decided,  that  the  rule  of  damages  would  be 
the  amount  which  was  fixed  in  the  receipt  as  the  value  of  the  whole 
property,  deducting  the  actual  value  of  that  portion  of  the  pr<^rty 
which  belonged  to  the  plaintiff  in  the  attachment,  provided  00  mucb 
should  be  required  to  pay  the  debt,  and  excluded  the  evidence. 
Verdict  for  plaintiff.    Exceptions  by  defendants, 

C  D.  Kasson  and  A.  Peck  for  defendants. 

1.  We  claim,  that,  when  property  attached  is  receipted,  and  the 
execution  is  delivered  to  some  other  than  the  attaching  officer,  the 
demand  should  not  only  be  made  of  the  attaching  officer,  but  of  the 
receiptors  also,  within  the  thirty  days.  When  the  execution  is  de* 
iivered  to  the  officer  who  made  the  attachment,  a  demand  of  ihe  r^ 
eeiptors,  made  within  the  life  of  the  execution,  is  sufficient ;  for  in 
such  case  the  privity  of  contract  between  the  receiptors  and  officer 
is  sufficient  to  advertise  them  of  their  liability,  so  long  as  he  remains 
in  office.  But  when  he  goes  out  of  office  and  cannot  have  the  pro 
cess  to  take  the  goods,  it  seems  to  be  going  very  far,  to  require  the 
receipt(Ni»  to  take  notice  of  the  doings  of  other  officers,  between 
whom  and  themselves  there  is  no  privity. 

d.  But  we  insist,  that  no  demand  was  made  upon  Allen  within  the 
thirty  days,  according  to  any  legal  mode  of  computation.  It  wa« 
the  plain  intention  of  the  statute  to  bound  a  period  of  time,  within 
which  the  property  must  be  taken  in  execution.  The  term  "  thirfy 
days**  is  intended  to  represent  one  aggregate  period;  hence  there 
is  as  much  propriety  in  counting  Sunday,  as  any  other  day.  By 
comparing  sections  nineteen  and  twenty  of  chap.  28  of  the  Revised 
Statutes  with  section  forty  one  of  the  same  chapter,  it  is  manifest 
that  this  was  the  intention  of  the  law.  Again,  it  is  well  settled,  that, 
when  time  is  to  be  computed  from  an  act  done,  or  an  event  to  hap- 
pen, the  day  upon  which  the  act  is  done,  or  event  happens,  is  to  be 
eomputed  as  the  first  day.  Rex  v.  Adderky,  2  Doug.  464.  Castle 
Y.  Bwrdilt,  3  T.  R.  633.  Glassingttm  v.  RawUns,  3  East  407, 
Chjftm'i  Case,  6  Rep.  1.     Osbaum  v.  Rider,  Cro,  Jac.  135.    BfU 
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laris  Y.  Hester,  1  Ld.  Raym.  380.  Co.  Lit.  225,  lib.  3,  $$  423, 
423,  and  note.  Fresbrey  et  al.  v.  WilUams,  15  Mass.  193.  Part^ 
land  Bank  \.  A[aine  Bank,  11  Mass,  205.  Paine  v.  Webster,  I 
Yt  135.  If}  therefore,  in  this  case,  the  Sundays  are  to  be  computed, 
or  if,  treating  Monday,  the  eighth  day  of  January,  as  the  first  day 
upon  which  execution  might  issue,  we  are  at  liberty  to  commence 
the  reckoning  on  that  day,  the  thirty  days  expired  on  the  sixth  of 
February. 

3.  The  witness,  Ferris,  was  incompetent  from  his  interest  in  the 
particular  question.  The  question  was,  whether  he  had  seasonably 
demanded  the  prc^erty  of  the  plaintiff.  It  involved  his  own  conduct, 
for  which  he  was  officially  liable.  Dennison  v.  Hibbard,  5  Vt.  496. 
Yeuren  v.  SmalUy,  3  Vt.  251. 

4.  The  rule  of  damages  was  erroneous.  If  property  is  placed  in 
the  hands  of  receiptors,  on  the  faith  of  which  entire  property  they 
assume  a  giten  amount  of  liability,  we  insist  that  it  is  equivalent 
to  a  warranty  of  title  on  the  part  of  the  sheriff,  or  his  principal ;  and 
the  receiptors  are  not  liable  beyond  the  acti^al  amount  which  they 
could  hold, 

D.  A.  SmalUy  and  E.  J.  Phelps  for  plaintiff. 

1.  Ferris  was  a  competent  witness  for  the  plaintiff.  There  is 
nothing  to  take  the  case  out  of  the  general  rule,  that  a  mere  agent, 
or  servant,  may  be  a  witness  for  his  principal.  Eastman  v.  Hodges^ 
I  D.  Ch.  lOL     Wainwright  ei  al  v.  Straw  et  al,  15  Vt.  215. 

2.  The  demand  upon  Allen  and  the  defendants  was  made  in  sea- 
son to  charge  them.  The  case  shows  a  demand  upon  the  defendants 
within  the  life  of  the  execution;  and  it  is  settled  that  such  a  demand 
is  sufficient,  provided  the  execution  has  been  issued  and  a  demand 
made  upon  the  officer  within  thirty  days  after  judgment.  Bliss  t. 
Stevens,  4  Vt.  88.  The  court  adjourned  the  sixth  of  January,  which 
was  Saturday ;  Monday,  the  eighth  of  January,  was  consequently  the 
first  day,  upon  which  the  plaintiff  could  have  an  execution.  Rev. 
St  c.  28,  §§  19,  20.  Of  course  thirty  days  from  the  eighth  of  Jan- 
uary were  allowed  to  make  the  demand ;  and  all  the  authorities  tend 
to  establish  the  principle,  that  when  an  act  is  to  be  done  within  a 
given  number  of  days  fr^nn  a  day  mentioned,  the  time  is  computed 
exclusive  of  the  daj  mentioned,  2  Cowp.  714.   3  N«  H,  93*    4  N>  H« 
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Mr.    lON.H.  182.    15  Mass.  198.    1  Pick.  485.     12M.&W.2. 
3.  The  rule  of  damages  adopted  by  the  coart  below  tuus  been  se^ 
tied  by  this  court  in  Parsons  t.  Strang,  13  Vt.  235. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.     Several  objections  are  made  to  the  verdict  in  this  case. 

It  is  urged  in  the  first  place,  that  the  plaintiff  was  not  entitled  to 
recover,  because  the  property  was  not  demanded  of  the  receiptors 
within  thirty  days  from  the  time  of  rendering  the  judgment.  Upoif 
this  point  it  is  only  necessary  to  say,  that  the  liability  of  the  receipt- 
cm,  in  this  respect,  depends  upon  the  liability  of  the  officer,  to 
whom  the  receipt  was  given.  If  it  turns  out  in  this  case,  that  the 
creditor's  remedy  on  the  sheriff,  for  the  property  attached,  had  be- 
come fixed  by  a  timely  demand  on  him,  no  objection  is  seen  to  the 
sufficiency  of  the  demand  on  the  receiptors. 

It  is  next  insisted,  that  the  property  was  not  taken  in  execution, 
or,  in  other  words,  was  not  demanded  of  the  attaching  officer,  within 
the  thirty  days  required  by  law.  The  statute  provides,  that  property 
attached  one  mesne  process  shall  be  holden  to  respond  the  judgment 
thirty  days  firom  the  time  of  rendering  it;  and  that  the  day,  on  which 
the  plaintiff  shall  first  by  law,  without  leave  of  court,  be  entitled  to 
execution,  shall  be  deemed  the  time  of  rendering  such  judgment, 
for  the  purpose  of  holding  the  property  attached.  It  is  also  provided 
by  statute,  that  no  execution  shall  issue  on  any  judgment  of  the 
county  or  supreme  court,  until  twenty  four  hours  after  the  rising  of 
the  court,  unless  by  special  permission  of  the  court.  Rev.  Stat.  c. 
28,  §^  19,  20,  41.  Without  inquiring  into  the  time  when  the  twenty 
lour  hours  b  to  commence  running,  it  is  sufficient,  in  this  case,  to 
say,  that  as  the  day  succeeding  the  day  of  the  rising  of  the  court  was 
Sunday,  no  execution  could  have  issued  on  that  day  upon  any  mode 
of  reckcming,  and  that  consequently  Monday,  the  eighth  day  of  Jan- 
uary, must  be  deemed  to  have  been  the  day  on  which  the  plaintiff 
eould  first,  by  law,  be  entitled  to  his  execution.  The  execution  ap- 
pears to  have  been  issued  on  that  day,  and  here  arises  the  principal 
question  on  this  part  of  the  case.  If  the  day  on  which  the  execu- 
tion issued  is  reckoned  as  one  of  the  thirty  days,  then  the  property 
was  not  charged  in  executi<m  by  a  demand  on  the  sheriff  in  time, 
and  the  lien  of  the  creditor  is  gone.    If,  on  the  other  hand,  the  day 
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of  issuing  the  execution  is  excluded  fr<»n  the  computatioiit  the.de* 
mand  on  the  sheriff  was  in  due  time,  and  the  lien  is  preserved. 

The  attention  of  the  court  has  been  called  by  counsel  to  numer- 
ous authorities  on  this  pointy  both  in  England  and  this  countrj  ;  and 
although  they  are  not  by  any  means  uniform,  yet  their  general  cur« 
rent  seems  to  tend  to  establish  the  rule,  that  where  the  computatioa 
of  time  is  to  be  made  from  the  happening  of  an  event,  or  the  doing 
of  an  act^  the  day  of  the  event,  or  act,  is  to  be  included  in  the  com- 
f»utation ;  but  if  the  time  is  to  be  reckoned  from  a  certain  day^  or 
from  a  certain  daie^  the  day  from  which  the  time  commences  run- 
ning is  to  be  excluded  from  the  computation.  Under  this  rule  we 
are  disposed  to  exclude  the  day  of  the  issuing  of  the  execution  from 
the  computation,  as  we  think  the  language  of  the  statute  is  most 
naturally  construed  as  fixing  upon  the  day  of  the  issuing  of  the  exe* 
cution  as  the  time  from  which  the  computation  is  to  be  made.  This 
is  also  in  conformity  to  what  is  understood  to  be  the  law  in  refer- 
ence to  the  computation  of  the  sixty  days,  within  which  an  execu- 
tion may  be  served.  The  sixty  days  have  been  uniformly  reckoned 
to  be  exclusive  of  the  day  of  the  date ;  and  a  common  sense  view  of 
the  subject  would  seem  to  be,  that  the  officer  should  have  thirty  of 
those  sixty  days,  in  which  to  charge  in  execution  property  attached. 
No  error  is  therefore  found  in  the  ruling  of  the  court  in  this  respect. 

It  is  next  insisted,  that  Ferris  was  an  incompetent  witness  to 
prove  a  demand  of  the  property,  on  the  execution,  of  the  attaching 
X)fficer,  because  of  his  interest  in  the  event  of  this  suit  It  is  said,  if 
he  had  neglected  to  make  the  demand  proved  by  him,  he  would  be 
liable  to  the  creditor  for  his  default,  and  that  by  testifying  to  the  d&> 
mand  he  discharged  himself  from  such  liability. 

It  seems  to  be  conceded,  that  when  the  effect  of  the  testimony  of 
a  witness  would  be  to  discharge  him  from  a  direct  and  immediate 
liability  to  one  of  the  parties  to  the  suit,  he  is  incompetent;  but  in 
^egaid  to  what  facts  should  constitute  vsuch  liability,  there  appears 
to  be  considerable  discrepancy  in  the  cases ;  and  perhaps  some  of 
the  cases  in  thb  state  have  gone  the  frdl  length  of  the  English  au^ 
thorities,  in  excluding  the  witness.  To  show  that  the  witness  was 
incompetent  in  this  case,  Ymren  v.  SmaUey,  3  Yt.  251,  and  Demii* 
son  V.  Hibbcard^  5  Vt  496,  are  relied  upon.  In  both  those  cases 
jthe  witnesses  were  excluded,  because,  if  the  facts  to  which  they 
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were  brought  to  teetify  were  tme,  they  would  be  discharged  from  a 
liability  to  the  plaintifis,  which  liability,  if  their  testimony  was  false, 
appeared  to  be  fixed  and  immediate. 

It  must  be  conceded,  thai  these  cases  bear  a  strong  analogy,  in 
princii^e,  to  that  now  before  the  court ;  but  in  one  respect,  at  least, 
they  diier  from  it.  In  those  cases  the  liability  of  the  witness  was 
direct  to  the  party  in  the  suit ;  in  this,  the  liability,  if  it  exist,  is  to 
the  sherifi^  who  is  liable  to  the  party.  Hutcktmon  t.  Parkkmni^  1 
Aik.  258.  Ordway  ▼.  Bae4m^  14  Vt  378.  In  the  case  of  Clark  v: 
Lueas^  1  C.  &  P.  156,  which  was  an  action  against  a  sheriff  for 
negligendy  executing  a  writ,  it  was  held,  that  an  assistant,  employed 
by  the  sheriff's  officer  to  execute  the  writ,  was  a  competent  witness 
for  the  sheriff,  and  thai  the  liability  of  the  witness  to  the  sheriff's 
officer  was  too  remote  an  interest  to  exclude  him.  And  the  rule 
seems  to  be,  that  the  liability,  in  order  to  exclude  a  witness,  must 
be  direct  and  immediate  to  the  party,  and  thai,  where  the  witness  is 
only  liable  to  a  third  person,  who  is  liable  to  the  party,  such  circuity 
of  interest  is  no  legal  ground  of  exclusion.  Clark  v.  Lucas^  I  C. 
&;  P.  156.  Briggs  v.  Crick,  5  Esp.  99.  1  Greenl.  Et.  463,  468. 
In  this  case,  the  witness  not  being  liable  directly  to  the  ptrty,  but 
at  most  to  the  sheriff,  his  interest  is  deemed  too  remote  to  exclude 
him.  Whether  the  sheriff  himsdf  would  have  been  incompetent, 
it  is  unnecessary  to  decide. 

It  is  farther  insisted  in  behalf  of  the  defendants,  that  the  rule  of 
damages  adopted  by  the  court  was  incorrect.  A  portion  of  the  prop* 
erty  attached  having  been  withdrawn  from  the  custody  of  the  re* 
ceiptors  by  the  act  of  the  plaintiff  in  the  attachments,  or  rather  by 
the  act  of  his  creditors,  it  was  very  properly  considered,  that  the 
receiptors  were  not  respcmsible  for  the  delivery  of  the  property  so 
withdrawn.  T%e  defendants  then  offered  evidence  to  show  the  ae» 
tual  vahie  of  the  residue  of  the  property,  which  remained  with  the 
receipt(»r8,  and  claimed  that  such  value  should  be  the  rule  of  dam* 
ages,  without  any  reference  to  the  value  of  the  wMe  property,  as 
fixed  in  the  rec^pt 

It  was  held,  in  the  case  of  Rarsam  r.  Strang,  13  Vt  285,  diaf 
the  value  of  the  whole  property,  as  stated  in  the  receipt,  should  bind 
the  officer,  as  well  as  the  receiptor,  so  that  neither  could  prove 
the  value  by  other  evidence;  md  this  deebion  seems  to  be  in  con* 
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fwinity  to  the  common  onderstanding  of  sach  contractSy  u  well  as 
to  the  object  for  which  they  are  made.  It  is  well  understood,  that 
these  receipts  are  usually  taken  and  given  as  security  to  the  (^cer 
and  creditors,  and  that  no  such  valuation  is  often  made,  as  takes 
place  between  purchaser  and  seller.  The  valuation  is,  perhaps, 
generally  made  with  more  reference  to  the  amount  of  the  debt,  which 
is  to  be  secured,  than  to  the  real  value  of  the  property.  Hence 
the  property  may  be  greatly  over  or  greatly  under  rated  in  the  re- 
ceipt, all  parties  understanding  at  the  time,  that  the  object  of  specto 
fying  the  value  is  not  an  appraisal  of  the  property,  but  to  furnish  a 
security  for  the  debt.  The  ccntract  being  thus  made  and  under- 
stood, the  rule  of  damages  claimed  by  the  defendants  would  seem 
to  be  (Hie,  that,  in  practice,  would  be  quite  as  likely  to  thwart,  as  to 
carry  into  effect,  the  original  intent  of  the  parties.  The  receiptor, 
in  conformity  to  the  character  of  the  liability  which  the  officer  has 
been  adjudged  to  be  under,  (Bridges  v.  Perry,  14  Vt.  262,)  would 
probably  be  holden  to  no  more  than  ordinary  care  and  dilligence, 
in  the  preservation  of  the  property ;  and  in  case  of  the  attachment 
of  numerous  articles  of  property,  it  seems  highly  probable,  that  the 
receiptor,  in  almost  all  cases,  would  be  able  to  show  a  valid  excuse  for 
not  delivering  some  small  portion  of  the  articles.  To  hold,  in  such 
case,  that  the  value  specified  in  the  receipt  should  be  set  aside,  and 
the  actual  value  of  the  residue  substituted  as  the  rule  of  damages, 
would  be  a  manifest  violation  of  the  original  intention  of  the  parties, 
and  would,  in  numerous  instances,  render  the  decision  in  Parsons 
V.  Strong  ineffectual  and  nugatory. 

Not  does  the  rule  adopted  by  the  county  court  in  this  case  seem 
to  be  free  from  objections.  Although  the  property  attached  might, 
by  the  consent  of  the  receiptors,  have  been  valued  in  the  receipt  at 
more  than  it  was  worth,  yet  they  may  well  have  calculated  upon  the 
actual  value,  as  furnishing  them  with  security  to  that  extent  for  the 
liability  they  incurred  by  the  receipt.  By  the  rule  adopted,  of  de* 
ducting  only  the  actual  value  of  the  property  withdrawn  from  their 
possession  from  the  valuation  in  the  receipt,  it  is  manifest  that 
their  real  security  for  their  remaining  liability  might  be  greatly  im* 
paired^— the  extent  of  the  injury  to  them  depending  upcm  the  pro- 
portion of  the  whole  prqperty,  which  was  thus  withdrawn.  If  we 
apply  the  rule  of  damages,  adopted  in  this  case,  to  a  case  of  the 
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•rndfr  valuaiian  of  the  property  in  the  receipt,  it  might  operate  very 
unjustly  to  the  officer.  By  way  of  illustration,  let  it  be  suppoeedi 
that  an  attachment  is  made  of  the  stock  on  a  farm  and  of  hay  and 
grain  in  the  barn,  and  a  receipt  taken  specifying  the  whole  value  to 
be  9500,  which  we  may  suppose  is  the  amount  of  the  debt  sought 
to  be  secured.  If  the  bam  and  its  contents  be  destroyed  by  fire,  it 
is  manifest  that  the  receiptors  might  discharge  themselves  firom  their 
whole  liability,  by  showing  that  this  prc^rty,  thus  destroyed  by  the 
act  of  God,  was  of  the  value  of  $500,  while  the  stock  on  the  farm, 
still  remaining  in  the  hands  of  the  receiptors,  might  be  of  equal  value 
with  the  sum  specified  in  the  receipt,  and  abundantly  sufficient  to 
secure  the  debt,  for  which  it  was  attached.  On  the  whde,  as  the 
rule  adopted  by  the  county  court  would  be  likely  to  operate  unjustly 
in  many  if  not  in  most  cases,  we  think  it  an  unsafe  one  to  be  gener- 
ally applied. 

In  order  to  carry  into  effect  the  original  intent  of  the  parties,  as 

far  as  practicable,  we  think  the  value  of  the  prq>erty  specified  in  the 
receipt,  and  not  the  actual  value,  should  form  the  basis  of  the  rule 
of  damages,  in  cases  circumstanced  like  this,  as  well  as  where  the 
receiptor  is  liable  for  the  whole  property.  The  jury  should  have 
been  instructed,  that,  assuming  the  value  of  the  whole  property  re- 
ceipted to  be  the  sum  specified  in  the  receipt,  they  should  ascertain 
the  just  proportion,  at  that  assumed  value,  which  the  property  re- 
tained by  the  receiptors  would  bear  to  the  property  for  which  they 
were  not  liable,  apd  that  their  verdict  should  be  for  such  assumed 
value  of  the  property  remaining  with  the  receiptors.  In  other  wordS| 
the  rule  of  damages  should  be,  not  the  actual  value  of  the  property 
for  which  they  remain  liable,  but  the  value  which  the  parties  had  put 
upon  it  by  their  receipt, — such  latter  value  being  ascertained  on  the 
assumption  that  the  increased  or  diminished  value  of  the  property 
q)ecified  in  the  receipt  had  been  rateably  apportioned  by  the  parties 
upon  the  several  articles  receipted.  This  rule,  which  seeks  to 
charge  the  receiptors  with  the  portion  of  the  prqperty,  for  which 
they  remain  liable,  at  the  value  fixed  upon  it  by  their  receipt,  seems 
to  us  the  most  just  that  can  be  adopted. 

This  rule  of  damages  has  not  been  considered  with  reference  to 
any  other  class  of  contracts  than  officers'  receipts,  which  are  deemed 
to  stand  on  a  peculiar  footing  of  their  own. 

The  judgment  of  the  court  below  is  set  aside  and  a  new  trial 
granted. 

10 
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Edward  F.  Hodges  r.  Charles  Adams. 

If  a  promissory  note  be  made  payable  to  A.  B.  or  order,  and  A.  B.  indorse 
the  note  in  these  words,  *'  Pay  the  contents  of  the  within  note  tc  C  D.,'* 
the  legal  effect  will  be  the  same,  as  though  the  note  were  indorsed  to  C. 
D.  or  onUr^  and  the  indorsee  of  C.  D.  may  maiatain  an  action  against  A.  B., 
as  iodorser. 

The  declaration  in  favor  of  a  subsequent  indorsee  of  a  promissory  note  against 
the  first  indorser  will  be  sufficient  on  demurrer,  although  it  do  not  allege, 
that,  by  the  terms  of  the  defendant's  indorsement,  the  note  was  ordered  to 
be  paid  to  his  immediate  indorsee,  or  hi$  order. 

Assumpsit.  The  plaintiff  alleged,  in  his  declaration,  that  on  the 
twenty  seventh  day  of  December,  1841,  Benjamin  Bishop  executed 
a  promissory  note  for  two  hundred  and  fifty  dollars,  made  payable  to 
the  defendant,  or  order ;  that  the  defendant,  on  the  same  day,  by  his 
indorsement  in  writing,  for  value  received,  ordered  the  contents  of  the 
note  to  be  paid  to  William  P.  Briggs,  waiving  demand  and  notice ; 
that  Briggs  indorsed  the  note  to  the  plaintiff;  that  the  note  was  not 
paid  at  maturity  ;  that  the  defendant  thereupon  became  liable  to  pay 
the  same  to  the  plaintiff  and  in  consideration  thereof  promised  the 
plaintiff  to  pay  the  same  to  him  upon  request ;  and  that  the  defend* 
ant  had  neglected  to  make  payment,  although  thereto  requested.  To 
this  declaration  the  defendant  demurred. 

The  county  court  adjudged  the  declaration  sufficient ;  to  which 
decision  the  defendant  excepted. 

C  Adams,  pro  se. 

There  is  a  clear  distinction  between  the  negotiability  of  paper  and 
the  liability  of  parties  upon  it.  The  negotiability  of  a  note  may  be 
continued,  while  the  liability  of  the  indorser  is  limited,  or  withheld 
The  note  is  a  promise  to  pay,  and  may  contain  an  authority  to  nego- 
tiate the  promise;  so  an  indorsement  may  contain  a  contract  of 
guaranty,  and  this  contract  may  be  assignable ;  but  in  both  cases 
the  assignable  nature  of  the  contract  must  depend  on  the  contract  of 
the  party  making  it.  A  note  to  A.  B.  is  a  promise  of  payment ;  but 
this  undertaking  is  not  assignable ; — ^but  a  note  to  A.  B.  or  order  is 
an  undertaking  to  pay  A.  B.  or  his  assigns ;  and,  on  indorsement  bj 
A.  B.,  every  subsequent  hdder  becomes  his  assignee.    Hence  in 
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this  case  the  plaintiff  might  have  sued  Bishop,  on  the  ground  that  it 
was  consistent  with  the  contract  of  Bishop.  Mowe  t.  Mannings 
dm.  R.  311.  Achesan  v.  Fountain,  Str.  557.  Edit  v.  £?.  India 
Co.,  2  Burr.  1216.  The  liability  of  the  indorser  is  created  by  the 
contract  of  indorsement,  and  the  extent  of  the  liability  must  depend 
upon  Uie  language  used.  An  indorsement  is  twofold, — a  transfer 
of  the  interest  of  the  indorser  and  an  undertaking  relative  to  the 
punctuality  and  ability  of  the  maker ;  and  hence  even  the  same  words 
must  be  construed  differently,  as  they  relate  to  one  or  the  other.  On 
a  note,  payable  to  A.,  or  order,  an  indorsement  ''pay  to  B"  wdl 
transfer  the  note  to  B.,  so  that  he,  or  those  to  whom  he  delivers  it, 
may  collect  of  the  maker ;  but  the  guaranty  of  the  indorser  can  only 
be  enforced  by  the  party  with  whom  it  is  made,  unless  there  are 
terms  of  negotiability  in  the  indorsement  The  case  at  bar  is  re- 
solved into  a  mere  bill  of  exchange,  drawn  by  the  defendaiit  en 
Bishop  in  favor  of  Briggs. 

Briggs  and  Underwood  for  plaintiff. 

The  principle,  that  an  indorser  cannot  restrain  the  negotiability 
of  a  promissory  note,  negotiable  upon  its  face,  when  he  passes  his 
whde  interest  to  his  indorsee,  is,  we  apprehend,  too  well  settled  to 
be  questioned.  2  Burr.  1218.  1  W.  Bl.  295.  Kyd  on  Bills  61 ,  64. 
Str.  567.  Stone  v.  RawUnson,  Willes  559.  Vincent  et  ai.  v.  Hort 
lock,  1  Camp.  442.  Chit,  on  Bills  230.  6  Bac.  Abr.  676.  There 
are  cases  of  restrictive  indorsement ;  but  these  are  exceptions  to  the 
rule ;  and  unless  the  indorsement  express  such  restriction  in  pCflA* 
tive  terms,  the  instrument  passes  to  the  indorsee  with  as  fiiU  power 
farther  to  indorse  it  as  his  indorser  had.  Edie  v.  JEJ.  India  Co.,  2 
Burr.  1216.  Moore  r.  Manning,  Com.  K.Sll.  1  Selw.  344.  Acheson 
▼.  Fountain,  1  Str.  557.  Cunliffe  v.  Wkitekead,ZBmg.  N.  C.  838; 
5  Scott  31.  Sigoumey  v.  Lloyd,  8  B.  &  C.  622 ;  2  M.  4r.  R.  58. 
5  Bing.  525.  Treuttel  v.  Barandon,  8  Taunt.  100.  8nee  v.  Pres* 
cott,  1  Atk.  249.  1  Bl.  R.  295.  Rice  v.  Steams,  8  Mass.  325. 
Wibon  V.  Holmes,  5  Mass.  543.  Russel  v.  Ball,  2  Johns.  50.  FeiU 
v.l{eef/,6£sp.R.57.  HaussouUier  v,  Hartsintk,7  T.R.73S.  Had 
the  declaration  set  forth  the  mdorsement  as  payable  to  Wm.  P. 
Brtggs,  or  cvder,  the  note  and  indorsemeott  without  the  words  ''or 
order,"  would  have  been  admissible  in  support  of  the  deelaratioii» 
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because  that  is  the  legal  effect  of  it.  8mth  t.  MeCIure,  5  East  476. 
JFVtderiek  t.  Cotton,  2  Show.  8.  Fisher  v.  Pomfret,  12  Mod.  12& ; 
Carth.  403.    2  Stark.  £?.  153, 

The  opinion  of  the  court  was  delivered  by 

Bennbtt,  J.  This  case  comes  before  the  court  upon  demurrer 
to  the  declaration.  It  is  not  alleged,  that  the  defendant,  as  indorser 
of  the  note,  ordered  its  contents  to  be  paid  to  Wm.  P.  Briggs  or  Atf 
order ;  and  hence  it  is  claimed  in  argument,  that  the  indorsement 
is  a  restrictive  one,  not  impowering  Briggs  to  negotiate  the  note  to 
the  preset  plaintiff. 

If  the  indorsement,  as  set  up  in  the  declaration,  is  to  be  restricted 
to  Briggs,  it  is  quite  clear  the  plaintiff  could  not  maintain  any  action 
against  the  maker  of  the  note ;  and  perhaps  he  would  not  stand  upon 
any  better  ground,  as  against  this  defendant,  as  indorser.  But  we 
think  the  indorsement  to  Briggs  cannot  be  treated  as  restrictive.  The 
caseof  Jfoore  t.  Manning,  Com.  Rep.  311,  was  decided  upon  de- 
murrer, and  was  in  all  points  identical  with  the  present,  except  in 
that  case  the  action  wsb  against  the  maker  of  the  note.  In  the  case 
of  Aeheson  ▼.  Fountain,  1  Str.  557,  the  bill  was  payable  to  Aber- 
crombie,  or  order,  and  indorsed  thus,  ''  Pay  the  contents  to  Louisa 
Aeheson ;"  b.ut  the  declaration  alleged  the  indorsement  to  have  been 
made  to  Aeheson,  or  order ;  and  it  was  adjudged,  that  there  was  no 
variance.  The  court  said,  it  was  declared  aa  according  to  the  legal 
effect  of  the  indorsement,  and  that  Aeheson  was  authorised  by  it  to 
make  an  indorsement  over.  To  tha  same  effect  is  the  case  of  Edie 
d  al  ▼.  Ea»t  India  Company,  2  Burr.  1216. 

The  law  interprets  the  indorsement  to  be  in  the  same  manner,  as 
the  note,  or  bill,  shall  have  been  drawn,  unless  restrictive  words  are 
used.  If  Briggs  had*  by  virtue  of  the  indorsement  to  him,  the  right 
to  negotiate  the  note  to  the  plaintiff,  it  is  difficult  to  see  why  the  de« 
fendant  is  not  lijiUe,  as  indinrser,  to  the  plaintiff. 

It  is  said  in  argument  by  the  defendant,  that,  though  it  may  be 
true,  that  the  plaintiff  may  maintain  an  action  on  this  indorsement 
Ugainst  the  mak.er  of  the  note,  yet  the  liability  of  himself,  as  indorser, 
pan  only  be  enforced  by  Briggs,  inasmuch  as  there  are  no  terms  of 
negotiability  in  the  indorsement.  The  fallacy  in  this  argument  is, 
th^t  the  vords  of  the  indorsement  are  interpreted  by  the  negotiable 
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character  of  the  note,  and  the  note,  as  against  the  maker,  being  ne- 
gotiable, the  contract  between  the  defendant  as  indorser  and  Briggs 
as  indorsee  is  equally  negotiable,  though  it  was  not  indorsed  to  him 
w  order.  The  legal  effect  is  the  same,  as  if  it  had  been  so  indorsed. 
The  judgment  of  the  county  court  is  affirmed, 


George  Morton  and  Philo  Clark  v.  John  Edwin. 

The  certificate  of  a  justice  of  the  peace,  of  the  time  when  an  execution  and 
return  of  levy  upon  real  estate  was  recorded  in  his  office,  is  but  prima 
facie  evidence ;  and  parol  evidence  is  admissible  to  show  the  true  time 
when  such  record  was  made. 

The  justice  of  the  peace,  who  made  such  record  and  certificate,  may  be  called 
BB  a  witness,  to  prove  when  the  record  was  in  fact  made. 

The  levy  of  an  eiecution  upon  real  estate  is  a  proceeding  m  tnoitam;  the  re- 
qairements  of  the  statute  are  in  the  nature  of  a  condition  precedent,  and 
must  have  been  strictly  complied  with,  in  order  to  pass  the  title. 

i^Msre,  Whether  it  ia  eeaential  to  the  passing  of  the  title,  that  the  execution 
and  return  must  have  been  recorded  at  length  in  the  office  of  the  town 
clerk  and  of  the  clerk,  or  justice  of  the  peace,  from  whence  it  issued, 
within  the  life  of  the  execution? 

Bat  at  all  events  the  creditor  cannot  sustain  an  action  of  ejectment  against 
the  debtor,  founded  upon  the  levy,  unless  the  execution  and  retora  have 
been  recorded  at  length,  in  both  offices,  prior  to  the  commencement  of  the 
action. 

In  this  ease,  after  judgment  had  been  pronounced,  affirming  the  judgment 
of  the  court  below,  which  was  in  favor  of  the  defendant,  the  judgment 
of  affirmance,  on  motion,  was  not  entered  up,  but  the  court,  jwo/orma,  re- 
versed the  judgment  of  the  county  court  and  suffered  the  plaintiff  to  be- 
come nonsuit. 

EiBCTMENH  for  land  in  Williston.  Plea,  the  general  issue,  and 
trial  by  the  court,  March  Term,  1845, — Bennett,  J.,  presiding. 

The  plaintiffs  claimed  title  to  the  premises  by  virtue  of  the  levy 
of  an  execution  in  their  favor  against  the  defendant,  and  gave  in 
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evidence,  among  other  things,  a  certified  cc^y  of  the  record  of  the 
execution  and  return  of  the  levy  from  the  office  of  the  justice  of  the 
peace  who  issued  the  execution.  The  execution  was  dated  October 
10,  1842,  and  was  made  returnable  in  one  hundred  and  twenty  days. 
The  officer's  return  of  the  levy  was  in  due  form,  and  was  dated  Feb- 
ruary 7,  1843 ;  and  there  was  appended  to  it  a  certificate,  signed 
by  the  justice,  in  these  words, — "  Received  and  recorded,  February 
7,  1843,  at  six  o'clock  in  the  afternoon."  To  this  the  defendant 
objected,  and  he  offered  to  prove,  by  the  justice  who  issued  the  execu- 
tion, that  the  record  was  not  in  fact  made  by  him  until  after  the  ex- 
piration of  the  life  of  the  execution.  The  plaintiffs  objected  to  this 
evidence,  but  the  objection  was  overruled  and  the  justice  was  intro- 
duced as  a  witness,  and  testified  that  the  execution  was  returned  to 
him  within  its  life,  and  he  then  minuted  upon  it  the  true  time  when 
it  was  received  for  record,  but  that  he  did  not  in  fact  record  it  in  his 
office  until  after  the  commencement  of  this  suit.  Upon  this  evi- 
dence the  court  held  that  the  title  to  the  premises  did  not  pass  by 
the  levy  and  rendered  judgment  for  the  defendant.  Exceptions  by 
plaintiffs. 

C.  D.  Kasson  for  plaintiffs. 

1.  The  important  question  in  this  case  arises  upon  the  construc- 
tion of  section  seventeen  of  chap.  42  of  the  Revised  Statutes.  By 
comparing  that  section  with  sections  four  and  six  of  chap.  60,  it  will 
be  noticed,  that  the  language  relative  to  the  recording  of  deeds  is  far 
more  imperative  than  that  relating  to  the  recording  of  executions. 
Yet  it  has  been  uniformly  held,  that,  as  between  parties  and  pur- 
^cbasers  with  notice,  a  deed  is  good  without  recording.  The  object 
of  the  statute  is  notice  to  others.  The  record  in  the  town  clerk's 
<iffice  is  sufficient  few  this,  or,  if  not,  the  files  of  the  justice  are  as 
open  to  inspection  as  his  records.  The  actual  time  of  transcribing 
a  deed  on  the  book  has  always  been  held  to  have  relation  to  the  time 
it  was  received  into  the  office  for  record,  and  so,  when  a  record  is 
required  and  is  made,  the  instrument  becomes  operative  from  its 
date,  or  execution,  by  retrospect,  or  relation.  Douglass  v.  Spooner, 
N.  Chip.  74.  Our  statute  upon  this  subject  seems  to  be  a  copy,  in 
most  of  its  phraseology,  of  the  Massachusetts  statute ;  and  it  has 
been  often  held  there,  that  the  actual  trttascribing  of  the  return  of 
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the  levy  was  unneceBsary,  Ladd  t.  Bhtnt,  4  Mass.  403.  McLtllan 
▼.  Whitnty,  15  Mass.  137.  Prescott  ▼.  Petiee,  8  Pick.  331.  1 
Sw.  Dig.  796.  6  T.  R.  20.  The  uniform  construction  practically 
given  to  the  statute  in  this  State  is  entitled  to  great  weight,  as  fur- 
nishing evidence  of  the  plain  intention  of  the  legislature. 

2.  We  claim,  that,  as  the  duly  certified  copy  of  the  execution  and 
return,  oflfered  in  evidence,  showed  them  to  be  recorded,  it  could  not 
be  cimtradicted  by  parol.  The  certificate  that  the  execution  is  re- 
corded,  and  of  the  time  when  it  was  received,  is  part  of  the  record 
itself.  Barnard  v.  Flanders,  12  Vt.  668.  Ihtrfee  v.  Hoag,  1  Aik. 
286.  Spalding  v.  Chamberlain,  12  Vt.  638.  Pike  v.'  Hill,  16  Vt. 
183. 

D.  A.  Smalley  for  defendant 

1.  The  levy,  under  which  the  plaintiff  claims  title,  is  invalid,-— 
the  record  not  having  been  made  in  the  justice's  office  within  tlie 
life  of  the  execution.  Downer  v.  Hazen,  10  Vt.  418.  Hubbard  v. 
Dewey,  2  Aik.  312.  Hall  v.  Hall,  5  Vt.  304.  Bennett,  J.,  in 
Fletcher  v.  BradUy,  12  Vt.  22. 

2.  The  statute  requires,  that  the  execution  be  recorded, — not 
merely  received  for  record.  And  such  a  levy  being  solely  author- 
ized by  statute,  the  directions  of  the  statute  must  be  literally  followed, 
in  order  to  make  it  valid.  The  minute  made  by  the  justice  is  not 
even  a  part  of  the  process  of  recording.  It  constitutes  no  notice  to 
any  one.     Burton  v.  Pond,  6  Day  162. 

3.  The  evidence  of  the  justice  was  properly  admitted,  to  show 
when  the  record  produced  was  actually  made.  Carpenter  v.  Satth 
yer  et  al,,  17  Vt.  122.  Isaacs  v.  Chandler  et  al,  cited  in  lb,  Bur^ 
ton  V.  Pond,  6  Day  162. 

4.  Even  if  the  court  should  be  of  opinion,  that  the  levy  might  be 
recorded  after  the  life  of  the  execution  had  expired,  and  that  it  would 
then  be  effectual  to  pass  the  title,  it  would  not  help  the  present  case, 
since  it  appears  that  the  record  was  not  made  until  after  the  com- 
mencement of  this  suit 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J.     The  first  question  relates  to  the  admissibility  of  the 
parol  evidence,  which  was  offered  to  show  the  true  time,  at  which 
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the  execution  was  recorded  in  the  office  of  the  justice,  from  whom 
it  issued.  In  the  case  of  Obnstead  v.  Hoyt,  4  Day  436,  it  was  held, 
that  parol  evidence  was  admissible,  to  show  the  actual  time  of  pray- 
ing out  a  writ,  though  it  contravened  its  date ;  and  the  same  decis- 
ion was  had  in  Parkman  v.  Crosby,  16  Pick.  297 ;  and  in  Connec- 
ticut it  seems  well  established,  that  the  return  of  an  officer,  whether 
on  mesne  or  final  process,  is  only  prima  facie  evidence,  and  may  be 
disproved  by  parol ;  Dutton  et  al.  v.  Tracy,  4  Conn.  79 ;  Watson 
et  al,  V.  Watson,  6  Conn.  334.  In  the  case  of  Burton  v.  Pond,  5  Day 
162,  which  was  an  action  of  ejectment  to  recover  land  set  off  on  ex- 
ecution, the  town  clerk  had  endorsed  on  the  execution,  these  words, 
"  Received  for  record  the  15th  day  of  June,  1809,  and  recorded  by 
Clerk."  Yet  it  was  held,  that  the  true  time,  when  the  exe- 
cution was  recorded,  might  be  shown  by  paroL  The  case  of  Isaacs 
T.  Chandler  et  al.,  decided  in  our  own  court,  Lamoille  County 
(1842)  is  a  full  authority  for  the  decision  of  the  court  below.  See 
Carpenter  v.  Sawyer  et  al,  17  Vt.  122. 

In  Hubbard  v.  Dewey,  2  Aik.  312,  it  was  expressly  held,  that  the 
respective  certificates  of  the  town  clerk  and  magistrate,  or  clerk  of 
the  court,  that  they  have  recorded  the  execution,  are  but  prima 
facie  evidence  and  may  be  rebutted. 

The  evidence  in  this  case  shows,  that  the  execution  was  not  re- 
corded in  the  justice's  office,  until  after  this  suit  was  commenced. 
The  important  inquiry  is,  shall  this  defeat  the  present  action  ?  The 
statute  provides,  that  ''All  executions,  extended  and  levied  uppn  real 
estate,  with  the  return  of  the  officer  thereon,  being  recorded  in  the 
office  wherein  deeds  of  such  real  estate  are  required  by  law  to  be 
recorded,  and  also  returned  into  the  office  of  the  clerk  of  the  court, 
or  justice,  from  whom  such  execution  issued,  and  there  recorded, 
shall,  as  against  the  debtor  in  such  execution,  his  heirs  and  assigns, 
make  a  good  tide  to  the  creditor,  his  heirs  and  assigns  forever." 
Rev.  St,  240,  §  17. 

It  has  always  been  held,  that,  to  pass  the  title  to  real  estate  under 
a  levy  of  execution,  the  statute  must  have  been  strictly  complied  with. 
It  is  a  proceeding  in  invitum,  as  was  said  in  Mitchell  v.  Kirtland, 
7  Conn.  229,  and  in  derogation  of  the  common  law.  Hence  all  the 
statute  requisites  to  the  passing  of  the  title  must  have  been  complied 
with.    They  are  in  the  nature  of  conditons  precedent.    The  record- 
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ing  of  the  execution  in  each  of  the  offices  is  as  much  a  prerequi- 
site to  the  passing  of  the  title,  as  the  levy  itself. 

The  question  raised  in  this  case  can  hardly  be  considered  an 
open  one  in  this  state.  In  Huhhard  v.  Dewey ^  2  Aik.  312,  it  was 
expressly  held,  that  the  title  does  not  pass,  until  the  execution  has 
been  recorded  at  length  in  both  offices ;  and  this  has  been  the  doc- 
trine of  our  courts  as  often  as  the  question  has  come  before  them. 
See  Hall  t.  HaU,  5  Vt.  904.  Downer  ▼.  Hazen,  10  Vt.  418.  The 
same  doctrine  has  been  established  in  Coimecticutf  under  their  stat- 
ute, which  is  similar  to  ours.  Burton  v.  Pond,  5  Day  102.  Coe  ?. 
Siow,  8  Conn.  536. 

It  is  said  in  argument,  that  the  recording  the  execution  in  the 
justice's  <^ce  should,  by  fiction  of  law,  hare  relation  back  to  the  time 
it  was  received  and  filed  for  record.  But  a  legal  fiction  b  always 
consistent  with  equity,  and  will  never  be  permitted  to  work  a  wrong, 
contrary  to  the  real  truth  and  substance  of  the  thing.  The  plaintiffii 
had  no  title,  when  they  commenced  the  suit ;  and  there  was  no  evic- 
tion, or  adverse  holding,  by  the  defendant.  It  would  be  strange  in- 
deed, if  all  this  could  be  supplied  by  legal  fiction.  The  defendant 
is  neither  party  or  privy  to  the  proceeding ;  and  a  fiction  of  law  will 
not  be  adopted  to  the  injury  of  such  person.  5  Day  162.  8  Conn. 
536.  In  the  case  of  a  deed,  the  title  passes  by  the  deed,  and  the 
only  object  of  the  recording  is  notice.  In  such  case,  the  recording 
may  well  have  relation  back  to  the  time  the  deed  was  received  and 
filed  by  the  town  clerk  for  record. 

It  has  been  argued,  that  it  is  essential  to  the  passing  of  the  title, 
that  the  execution  should  have  been  recorded  in  the  two  respective 
offices  in  its  life.  In  the  case  of  Hubbard  v.  Dewey  ^  2  Aik.  312, 
it  is  said,  it  was  held  to  be  the  duty  of  the  officer  to  procure  the  ex- 
ecution to  be  recorded,  not  only  in  the  town  clerk's  office,  but  also 
in  the  office  firom  which  it  issued ;  and  in  Hall  v.  Hall,  5  Vt.  304, 
it  is  said,  the  court  advance  the  doctrine,  that  it  is  absolutely  neces- 
sary, that  some  period  should  be  definitely  fixed,  in  which  the  doings 
of  the  officer  should  be  completed  and  the  rights  of  the  parties  fixed. 
That  all  this  should  be  done  being  necessary  to  the  passing  of  the 
title,  it  is  claimed  that  it  must  be  done  within  the  life  of  the  execu- 
tion ;  and  if  not,  we  are  asked,  when  shall  it  be  done  ?  And  after 
what  lapse  of  time  shall  it  be  too  late  to  complete  the  records,  so  as 
to  divest  the  debtor  of  hi9  title  t 
11 
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It  is  also  daid  in  argument,  that  the  debtor's  equity  of  redemption 
only  runs  from  the  time  the  legal  title  passes  from  him,  and  that  the 
creditor  would  not  be  entitled  to  possession  until  six  months  from 
the  time  the  debtor  is  divested  of  his  title ;  and  if  the  c^cer  might, 
at  any  convenient  time  after  the  execution  had  run  out,  cause  it  to 
be  recorded  in  either  of  the  offices, ''  no  certain  period  "  it  is  said, 
*'  could  be  definitely  fyced,  in  which  the  doings  of  the  officer  should 
be  completed  and  the  rights  of  the  parties  fixed." 

Though  there  appears  to  be  much  weight  in  the  argument,  yet  we 
do  not  find  it  necessary  to  pass  upon  the  question,  nothwithstanding 
the  counsel  have  argued  it  at  length. 

To  sustain  ejectment,  the  plaintiff  must  have  title,  both  at  the 
commencement  of  the  suit,  and  at  the  time  of  trial.  We  all  agree, 
that  the  recording  the  execution  at  length  in  both  offices  was  essen* 
tial,  and  a  prerequisite  to  the  passing  of  the  title  under  the  levy.  As 
this  was  not  done,  when  this  suit  was  commenced,  the  judgment  o£ 
the  county  court  must  be  affirmed. 

Hall,  J.,  dissenting.  The  question  in  this  case  is,  whether  a 
levy  on  lands,  where  the  execution  was  returned  into  the  office  <^ 
the  justice  and  filed  there  for  record  within  the  life  of  it,  but  not 
actually  recorded  until  after  the  bringing  of  the  action,  is  valid,  to 
lay  a  foundation  for  a  recovery  in  the  suit  ? 

It  was  held,  in  the  cases  of  Hall  v.  Hall,  5  Vt  304,  and  Downer 
T.  Hazen,  10  Vt.  418,  that,  where  the  officer  neglected  to  make  re- 
turn of  the  execution  within  its  life,  the  levy  could  not  afterwards  be 
completed,  but  was  inoperative  and  void.  And  although  intimations 
have  been  thrown  out,  that  a  record  in  both  the  town  clerk's  and 
justice's  office,  mthin  the  life  of  the  execution,  was  necessary,  to 
pass  the  title,  yet  the  question  as  to  the  effect  of  the  mere  omission 
to  reccHrd  in  the  latter  office,  when  the  execution  had  been  duly 
letorned  there,  has  never  before,  that  I  am  aware  of,  been  presented 
to  the  court     I  therefore  consider  it  an  <^en  question. 

The  statute  declares  [Rev.  St.  c.  4,  §  17]  ''that  all  executicHis, 
extended  and  levied  upon  real  estate,  with  the  return  of  the  officer 
thereon,  being  recorded  in  the  office  wherein  deeds  of  real  estate 
are  by  law  required  to  be  recorded,  and  also  returned  into  the  office 
of  the  clerk  of  the  court,  or  justice  of  the  peace,  from  which  such 
execution  issued^  and  there  recorded^  shall^  as  against  such  debtor'* 
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&c.,  make  a  good  title  to  the  creditc»r.  There  is  no  time  epecified 
by  the  statute,  within  which  these  things  shall  be  done ;  but  as  the 
officer  is  commanded  in  the  precept  itself  to  make  the  return  of  it/ 
with  his  doings  thereon,  into  the  office  of  the  clerk,  or  justice,  within 
sixty  days,  and  this  being  his  general  and  known  duty,  it  has  been 
properly  held  by  this  court,  that  the  return  should  be  made  by  the 
officer  within  the  life  of  the  execution.  But  I  find  nothing  in  the 
statute,  extending  the  duty  of  the  officer  beyond  the  time  of  making 
this  return  into  the  office  of  the  clerk,  or  justice,  from  which  the 
execution  issued.  The  statute  does  not  prescribe  it,  as  part  of  his 
duty,  to  see  that  the  execution  is  recorded  by  the  justice.  On  the 
contrary,  the  statute  form  of  the  return,  which  he  is  required  to 
make  on  the  execution,  declares,  that "  he  returns  the  execution  into 
the  office  of  the  clerk  of  the  court,  or  justice  of  the  peace,  from 
which  it  issued,  together  with  the  sum  of  ieventy  five  cents^  that  it 
may  he  there  recorded;** — ^most  clearly  implying,  that,  on  returning 
the  execution  and  paying  the  fees,  his  duty  had  ceased,  and  that  the 
act  of  recording  it  in  the  justice's  office  was  matter  for  the  justice 
alone,  with  which  the  officer  had  nothing  to  do.  Finding  nothing  in 
the  statute  requiring  the  justice  to  perform  this  duty  in  any  iq>ecified 
time,  I  am  not  prepared  to  say,  that  it  must  be  dene  within  the  life 
of  the  execution.  Indeed,  as  I  think  the  officer  has  to  the  last  mo* 
mesai  of  the  execution  in  which  to  return  it,  I  must  hold  that  such 
requirement  of  the  justice  would  be  impracticable. 

Nor  can  I  discover  any  reasons  of  public  policy,  which  require 
that  this  record  should  be  made  by  the  justice,  while  the  execution  is 
in  life.  The  object  of  the  legislature  in  requiring  this  record  is  not 
very  apparent ;  at  least,  it  is  difficult  to  discover  any  very  important 
purpose  to  be  answered  by  it  It  could  not  have  been  required  for 
the  purpose  of  giving  notice  to  creditors  and  subsequent  purchas- 
ers, because  that  object  is  folly  accomplished  by  the  previous  record 
in  the  town  clerk's  office.  And  it  is  not  very  easy  to  perceive,  why 
the  original  execution  and  return,  which  form  a  part  of  the  official 
papers  of  the  justice,  and  which  it  is  his  duty  to  keep  on  file  and 
preserve,  would  not  answer  any  purpose  of  the  debtor  and  creditor, 
equally  as  well  as  a  record  of  it. 

The  former  statute  of  Connecticut,  like  ours,  required  the  exe* 
ctttion  and  return  to  be  recorded  in  the  office  of  the  clerk,  or  jui^ 
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tice,  from  which  it  issued ;  but  that  requirement  has  long  since  been 
dispensed  with,  and  the  execution  is  now  to  be  merely  returned  and 
Kept  on  file.  1  Swift's  Dig.  154-5.  The  statute  of  Massachusetts 
requires  that  the  execution,  after  the  levy  and  record  in  the  office  of 
the  register  of  deeds,  should  be  '' returned  into  the  clerk's  office," 
but  without  any  record  there;  and  it  has  been  held  in  that  state, 
that,  although  the  title  of  the  creditor  is  not  complete  until  such  re- 
turn of  the  execution,  yet,  that  the  return  may  be  made  at  any  time, 
before  the  levy  is  offered  in  evidence  of  the  title  of  the  credits, 
the  statute  not  specifying  any  time  for  such  return  being  made. 
Ptescott  V.  Pettee,  3  Pick.  331. 

I  suppose  die  whole  object  of  our  statute,  in  directing  the  record 
to  be  made  in  the  justice's  office,  was  to  furnish  addition^  eecurity 
for  the  preservation  of  the  evidence  of  the  levy,  because  I  can  con* 
ceive  of  no  other.  The  recording  is,  indeed,  a  statute  require* 
ment  and  cannot  be  disregarded.  But  surely,  bef<Mre  determining 
that  such  record  shall  be  made  within  a  shorter  period  than  the 
words  of  the  statute  require,  and  at  the  peril  of  rendering  the  levy 
void,  we  ought  to  find  some  good  object  to  be  answered  by  such  de» 
termination,  f  am  induced  to  think,  if  the  officer  make  his  return 
of  the  execution  into  the  office  of  the  justice  while  it  is  in  life,  the 
levy  will  not  be  void,  because  the  justice  happens  to  make  the  re» 
cord  of  it  afler  the  sixty  days  have  expired.  I  come  to  this  con^ 
elusion  not  the  less  readily,  from  an  apprehension  which  I  strongly 
entertain,  that  a  contrary  determination  would  unsettle  very  many 
titles  in  the  state,  which  have  hitherto  been  deemed  valid. 

It  is  said,  however,  that,  the  justice's  record  in  this  case  not  hai^ 
ing  been  made  at  the  time  of  the  commencement  of  the  present 
suit,  the  plaintiff's  title  was  then,  at  all  events,  incomplete,  and  that 
he  shouid  not  be  allowed  to  recover,  whatever  may  have  been  the 
effect  of  the  subsequent  recordii^  upon  his  title.  I  confess,  I  should 
be  willing  to  sustain  this  action,  notwithstanding  this  objection. 
I  see  no  insupera^e  difficulty  in  treating  the  time  of  the  recordkig 
by  the  justice  as  matter  affecting  the  evidence  mecely,  as  was  done 
in  Massachusetts  in  Prescoii  v.  Pettu,  in  regard  to  the  return  of 
the  execution  into  the  clerk's  office,  and  in  holding,  that  the  evi» 
dence  should  be  sufficient,  if  it  was  complete  at  the  time  of  offer- 
ing it    I  think}  also^  that  we  xoight  prop.erly  treat  the  actual  Srmf^ 
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cribing  of  the  executicm  upon  the  justice's  record  as  having  rela- 
tion back  to  the  time  of  the  filing  of  it,  and  consider  the  record  as 
having  been  made  when  the  execution  was  received  for  record  by 
the  justice,  as  is  done  in  the  recording  of  deeds.  Considering  the 
very  trifling  importance  of  this  record  by  the  justice,  I  should  have 
been  well  satisfied  to  sustain  the  present  acticm  upon  either  of  those 
grounds. 

But  the  mere  question  of  whether  the  action  is  prematurely  brought, 
or  not,  is  one  of  no  practical  importance;  and  considering  that 
the  case  of  BwrUm  v.  Pond,  5  Day  160,  upon  a  statute  similar  to 
ours,  is  directly  to  the  point,  that  an  action  brought  before  the 
actual  making  of  the  record  is  premature,  I  am  induced  to  assent  to 
the  affirmance  of  the  judgment  in  this  case  on  that  ground. 

It  does  not  occur  to  me,  that  any  practical  difficulties  are  likely 
to  arise  in  regard  to  the  redemption  of  the  land  by  the  debtor, 
firom  holding  that  the  execution  need  not  be  recorded  within  the 
life  of  it  The  statute  provides,  that  the  debtor  may  redeem  within 
six  months  "Jrom  tke  time  the  execution  was  extended  on  the  land"  ; 
which,  as  intimated  by  the  court  in  the  case  of  Hall  v.  Hall,  may 
be  well  treated  as  the  time  when  the  acts  of  the  officer,  in  making 
the  levy,  bec<»ne  complete  hjJUing  the  execution  in  the  office  firom 
which  it  issued  If  it  be  said  the  levy  may  never  be  perfected  by 
the  reccNrding  of  the  execution,  I  think  it  a  sufficient  answer,  that 
the  debtor  will  have  his  election  to  risk  the  consequences  of  a 
neglect  to  redeem,  or  to  pay  the  amount  of  the  levy;  and  that 
the  worst  event  which  can  possibly  be&ll  him,  by  redeeming  a  de* 
fecttve  levy,  will  be  the  payment  of  a  just  debt. 

After  the  judgment  had  been  pronounced,  the  judgment  of  affirm- 
ance, upon  motion,  was  not  entered  up;  but  the  court,  pro  forma, 
reversed  the  judgment  of  the  county  court,  and  the  plaintiff  became 
nonsuit. 

PfoTB  by  Hall,  J.  In  the  case  of  Dixon  v.  Parmdei,  2  Yt.  187,  it  wovld  ajh 
pear  to  have  been  held  by  the  supreme  conrt,  that  a  record  of  the  execntion 
and  levy  in  the  office  of  the  clerk  of  the  conrt,  made  after  the  action  was 
brought,  perfteted  the  title  of  the  creditor,  and  was  sufficient  to  enable  him  to 
pnstain  the  action.  The  attention  of  the  court  was  not  called  to  this  case,  and 
it  .was  not  noticed  until  after  the  decision. 
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William  P.  Briggs  v.  George  S.  Hubbard. 

The  court  will  not  construe  a  Rtatute  as  intended  to  have  a  retrospective  op- 
oration,  unless  such  intention  is  clearly  manifested  by  the  terms  of  the 
statute. 

By  the  Revised  Statutes  it  was  provided,  that  in  certain  cases  a  judgment 
rendered  by  a  justice  of  the  peace  might  be  yacated,  on  petition  to  the 
county  court  at  the  first  or  second  stated  term  after  the  rendition  of  the 
judgment,  and  the  case  be  proceeded  with  as  though  entered  by  appeal.  By 
the  statute  of  Nov.  1,  1843,  the  limiution  was  repealed,  and  it  waa  pro- 
vided, that  no  suob  petition  should  be  sustained,  **  unless  brought  within 
two  years  next  after  the  justice's  judgment."  And  it  was  held,  that  it  was 
not  the  intention  of  the  legislature,  that  the  statute  of  1843  should  be  retro- 
spective in  its  operation,  so  as  to  allow  a  petition  lo  be  sustained  in  a  case 
in  which,  before  the  enactment  of  the  statute,  the  limitation  provided  in 
the  Revised  Statutes  had  expired. 

This  was  a  petition,  founded  on  section  eight,  chapter  thirty  three, 
of  the  Revised  Statutes,  praying  that  a  judgment  rendered  against  the 
petitioner  by  a  justice  of  the  peace,  by  default,  might  be  reversed, 
and  a  trial  be  allowed  in  the  case.  The  petition  was  preferred  on 
the  first  day  of  January,  1644 ;  and  the  petitioner  alleged,  that  the 
judgment  by  default  was  rendered  on  the  second  day  of  May,  1843. 
The  defendant  moved,  that  the  petition  be  dismissed,  for  the  reason 
that  it  was  not  preferred  at  the  first  or  second  stated  term  of  the 
county  court  next  after  the  reiidition  of  the  judgment  by  default.* 
The  county  court,  March  Term»  1844, — ^Bennett,  J.,  presiding,-— 
dismissed  the  petition,  pro  forma.    Exceptions  by  petitioner. 

Briggs  and  Underwood  for  petitioner. 

The  statute  of  Nov.  1,  1843,  is  made  for  the  suppression  of  fraud 
find  to  give  a  speedy  remedy  for  a  right,  and  should  be  liberally 

*By  sect.  9,  chap.  33,  of  the  Revised  Statutes  it  is  provided,  that  no  such 
petition  shall  be  sustained,  unless  preferred  at  the  first  or  second  stated  term 
of  the  county  court  after  the  rendition  of  such  justice's  judgment.  By  section 
one  of  the  statute  of  Nov.  1,  1842,  [Acts  of  1843,  p.  7,]  it  Is  provided,  that  no 
such  petition  shall  be  suslained,  "unless  brought  within  two  years  next  after 
the  justice's  judgment.*'  And  by  section  two  of  the  same  statute  the  limita- 
tion in  sect.  9,  chap.  33,  of  the  Revised  Statutes  is  repealed. 
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construed,  because  such  a  construction  is  in  furtherance  of  justice. 
3  Inst.  361  b.  Dayton  y.  Grimke,  2  Bail.  £q.  R.  392.  Blake  ▼. 
Haywood,  lb.  206.  Wimfn&h  v.  Talhois,  Plowd.  48.  9  Bac.  Abr. 
2^.  Pool  ▼.  Nute,  2  Sid.  63.  1  Kent  464.  In  construing  a  reme* 
dial  statute  the  enacting  words  may  be  extended  beyond  their  natu* 
ral  import  and  effect,  in  order  to  include  cases  within  the  same  mis* 
chief.  Si.  Peters  v.  BUddlehorough,  2  Yo.  &.  Jer.  196.  Crocker  v. 
Chrane,  21  Wend.  211.  3  Cow.  89.  15  Johns.  360.  This  statute 
should  be  construed  as  a  part  of  sections  eight  and  nine  of  chap.  33 
of  the  Revised  Statutes.  Minot's  Dig.  653.  McCartee  ▼.  Orphan 
Asylum,  9  Cow.  437. 

It  is  contended,  that  the  law  is  unconstitutional,  because  it  dis- 
turbs vested  rights ; — ^but  it  is  difficult  to  see  how  a  vested  right 
can  be  acquired  by  fraud  and  circumvention , — and  still  more  diffi- 
cult to  see  how  that  right  is  disturbed  by  giving  the  parties  a  fair 
hearing  in  a  court  of  justice.  Poster  v.  Essex  Bank,  16  Mass.  245. 
Commonwealth  v.  Hampden,  6  Pick.  501.  Knight  v.  Dorr,  19  Pick. 
46.  Statutes  affecting  the  remedy,  merely,  are  not  within  the  pro- 
hibitory clause  of  the  constitution.  Sturges  v.  CrowninshiM,  4 
Wheat.  122.  16  Mass.  245.  Maidstone  v.  /Sevens,  7  Yt.  487. 
Locke  y.  Dane,  9  Mass.  360.  Holden  v.  James,  11  Mass.  896.  3 
Story's  Com.  on  Const.  248.  WiUiams  v.  Norris,  12  Wheat.  128. 
Mason  v.  Haile,  lb.  370.  Catlin  v.  Jackson,  8  Johns.  520.  Brown 
V.  Slorm,  4  Yt.  37.  Bell  v.  Rt^erts,  15  Yt.  741.  Bemis  v.  Clark, 
11  Pick.  452.  Holyoke  v.  Haskins,  9  Pick.  259.  Bacon  v.  Cal^ 
lender,  6  Mass.  303.    3  Mete.  213. 

J.  Maeck  for  defendant. 

Statutes  should  be  prospective,  only,  in  their  operation.  4  Bac* 
Abr.  Statute  C.  2  Co.  Inst  292.  1  Bl.  Com.  46.  Retrospective 
statutes,  when  they  interfere  with  private,  vested  rights,  are  unjust, 
oppressive,  unconstitutional  and  vend.  1  Kent  455-6.  Dash  v. 
Van  Kleek,  7  Johns.  503,  505,  507.  2  Gal.  134,  141.  Qilmour  v. 
Shuter,  2  Mod.  310.  C&uch  q,  t  v,  Jefries.  4  Burr.  2460.  1  Bay 
93, 179.  Colder  et  ux.  v.  Bull,  1  Pet  U.  S.  Cond.  R.  172.  Ogden 
V.  Bhukledge,  lb.  411.  United  States  v.  Schooner  Peggy,  lb.  258. 
Poster  V.  Essex  Bank,  16  Mass.  270.  Brown  v.  Penobscot  Bank, 
8  Mass.  449.    Medford  v.  Learned,  16  Mass.  215.    Somerset  v. 
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X>^iUd»,  12  Mass.  395.  Woartv.Winnick,SK.n.4S7.  Lamry 
▼.  Keyes,  14  Vt.  66.  No  legislature  has  the  power  of  passing  a 
statute  of  limitations,  suddenly  barring  actions  on  past  transactions, 
— ^as  for  torts ;  and  if  so«  they  have  not  the  right  of  opening  a  trans- 
aiction,  by  removing  the  statute.  The  rights  of  the  parties  in  the 
latter  case  are  to  be  adjudged  by  the  laws  in  existence  when  the 
statute  was  passed.  A  party  can  equally  have  a  vested  right  to  a 
defence,  as  in  any  other  thing.  Marshall,  Ch.  J.^  in  Siurgts  v. 
Crauminshield,  4  Pet.  Cond.  R.  421.  Cbtf  v.  Haggtr,  8  Mass.  430. 
It  has  been  endeavored  to  maintain  the  existence  of  such  powers, 
on  the  ground  that  statutes  of  limitation  relate  to  the  remedy  only. 
But  where  the  statute  either  destroys  or  impairs  the  right,  the  ar* 
gument  is  mere  nonsense.  Story,  J.,  in  Lt  Roy  v.  Crowninshield, 
2  Mason  16S.  So  reluctant  have  courts  been  to  suppose  the  legis> 
lature  intended  to  give  a  retrospective  effect  to  a  statute,  that  they 
have  held  they  would  not  infer  such  intent,  unless  tlie  legislature  had 
manifested  it  by  the  most  express  and  positive  terms.  Gilmour  v. 
ShMter,  2  Mod.  310.  Onich  q.  t  v.  Jeffries,  4  Burr.  2460.  Dash 
V.  Van  Kieek,  7  Johns.  477.  Woart  v.  Winniek,  3  N.  H.  472. 
Society  v.  Wkeekr,  2  Gal.  105.  Medford  v.  Learned,  16  Mass.  215. 
Whitman  v.  Hapgood,  10  Mass.  437.  Somerset  v.  Digkim,  12  lb. 
395.  CaU  V.  Hagger,  8  lb.  429.  WilHams  v.  Priichard,  4  T.  R. 
2.     1  Pet.  Cond.  R.  257. 

We  likewise  contend,  that  the  statute,  if  retrospective,  is  contrary 
to  the  constitution  of  ih6  United  States,  because  it  impairs  the  obli* 
gation  of  a  contract.  A  judgment  is  a  contract  of  the  highest  na« 
ture,  and  has  so  been  repeatedly  held  by  this  court.  Here  this  con- 
tract had  become  perfect,  as  against  this  remedy ;  and  we  contend 
that  a  statute,  which  exposes  it  again  to  this  remedy,  impairs  its 
obligation. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  judgment,  sought  in  this  case  to  be  vacated, 
was  rendered  on  the  second  day  of  May,  1842 ;  and  the  present  pe- 
tition was  not  prayed  out,  until  more  than  two  terms  of  the  county 
court  had  elapsed  from  the  time  of  the  rendition  of  the  judgment. 
This  petition  is  brought  under  the  eighth  section  of  chap.  33  of  the 
Revised  Statutes;  and  the  ninth  section  provided,  that  no  such  pe- 
tition should  be  sustained,  unless  preferred  at  the  first  or  second 
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Staled  term  of  tbe  county  court  next  after  the  rendition  of  the  judg- 
ment by  the  justice.  This  section  c<Hitinued  in  force  until  after  tbe 
petitioner  was  fully  barred  of  his  present  remedy.  The  statute  of 
1843  declares,  that  no  petition  shall  be  sustained  under  the  proris- 
ions  of  sections  S  and  9  of  chap.  33  of  the  Revised  Statutes,  unless 
brought  within  two  years  next  after  the  rendition  of  the  judgment  by 
the  justice.  The  second  section  of  the  statute  of  1843  repeals  so 
much  of  the  ninth  section  of  the  Revised  Statutes,  as  related  to  the 
time  in  which  the  petition  must  have  been  preferred. 

We  are  now  called  upon  to  revise  the  decision  of  the  county  court, 
dismissing  the  petition. 

The  case  has  been  argued,  somewhat  at  length,  upon  the  ground, 
that  the  statute  of  1843  is  unconstitutional,  if  intended  to  apply  to 
a  case,  in  which  the  petitioner  had  no  right  to  prefer  his  petition  at 
the  Ume  the  law  was  passed. 

Some  members  of  the  court  ccmsider,  that  the  judgment  of  the 
justice  is  a  contract,  within  the  tenth  section  of  the  first  article  of 
the  constitution  of  the  United  States, — ^which  restrains  the  state 
legislatures  from  passing  any  law  impairing  the  obligation  of  con- 
tracts,— and  that  the  judgment,  being  unappealed  from,  and  the 
time  having  elapsed,  in  which  apetition  could  be  preferred  under  the 
then  existing  laws,  became  to  all  intents  and  purposes  %Jin4d  judg^* 
maU^  and  that  any  law  subsequently  passed,  authorizing  the  court, 
in  its  terms,  to  vacate  the  judgment,  must,  of  necessity,  impair  its 
obligation. 

The  statute,  in  such  case,  if  constitutional  to  would  empower  the 
county  court  to  set  aside  and  vacate  a  judgment,  which  had  become 
fauH  and  dhsohUe  before  any  attempt  <m  the  part  of  the  legislature 
to  c<xifer  the  power,  and  which  must  otherwise  have  remained  a 
jCito/  and  absolute  judgment.  So  far  as  this  question  is  concerned,  I 
do  not  perceive  that  it  can  make  any  difference,  whether  the  legis- 
lature directly  vacate  the  judgment  and  grant  a  new  trial,  or  em- 
power the  court  to  do  it  If  the  legislature  directly  granted  the 
new  trial,  it  might  be  farther  objected,  that  the  granting  the  new 
trial  was  a  judicial  act;  but  the  obligation  created  by  the  judgment 
would  be  none  the  less  impaired  in  the  one  case,  than  in  the  other. 

The  statute  of  1827,  appointing  road  commissioners,  made  it 

their  duty  to  make  personal  inaction  of  the  subject  matter  of  the 
12 
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petition  which  should  be  preferred  to  them,  and  to  adjudicate  and 
make  order  thereon,  which  was  made  Jinal  and  conclusive ;  and  the 
statute  authorizes  the  commissioners  to  tax  cost  in  behalf  of  the 
successful  party  and  issue  execution  for  the  same.  In  1828  the 
statute  was  passed,  giving  an  appeal  from  the  determination  of  the 
commissioners  to  the  county  court;  and  one  section  of  the  statute 
tUowed  an  appeal  from  the  decision  of  the  commissioners  already 
made,  if  applied  for  within  ninety  days  after  the  passing  of  the  statute. 
In  the  case  of  Hill  ei  al.  ▼.  Sunderland,  3  Yt  507,  it  was  held, 
that  this  section  of  the  statute  was  unconstitutional  and  void,  as  it 
respected  those  persons,  to  whom  damages  and  costs  had  been 
awarded  when  the  act  was  passed.  It  was  considered,  that  such 
persons  had  acquired  a  right  to  the  damages  and  costs,  which  had 
been  awarded  them  under  the  adjudication  of  a  tribunal  of  compe- 
tant  jurisdiction,  which  was,  when  made,  Jinal  and  conclusivcy  and 
that  those  rights  could  not  be  hazarded,  or  destroyed,  by  subsequent 
legislation. 

It  appears  to  me,  that  that  case  goes  far  to  determine  the  character 
of  the  statute  in  question,  as  applied  to  the  case  before  us.  But  we 
do  not  find  it  necessary  to  put  the  case  upon  this  ground,  since  the 
court  are  all  weU  agreed,  that  it  could  not  have  been  the  intention 
of  the  legislature,  that  the  statute  of  1843  should  have  a  reiroacHvo 
operation,  so  as  to  embrace  those  cases,  in  which  the  remedy  was 
folly  barred  when  the  statute  was  enacted. 

It  is. an  elementary  principle,  that  all  laws  are  to  commence  in 
future  and  operate  prospectively ;  and  no  one  can  question  the  cor- 
rectness of  the  position,  as  a  general  rule,  that  no  statute  is  to  be  so 
construed,  as  to  have  a  retrospective  operation  beyond  the  time  of 
its  enactment,  unless  the  language  is  too  explicit  to  admit  of  any 
other  construction.  The  statute  of  ^  Charles  It,  called  the  statute 
of  frauds,  enacted,  that  no  action  should  be  brought,  after  a  certain 
day  specified,  upon  any  agreement  in  consideration  of  marriage,  d&c, 
unless  some  note  or  memorandum  in  writing  be  signed  d&c.  It  was 
held,  that  this  statute  should  not  be  so  construed  as  to  affect  parol 
promises,  made  before  its  passage.  The  court  considered,  that  the 
intention  of  the  Parliament  was  only  to  prevent  for  the  future,  and 
Aat  itwas  a  cautionary  law.  Hebnore  v.  Shuter  et  al,,  2  Show.  17. 
See  also  the  case  of  I>a5A  v.  Van  KleeJc^  7  Johns.  498, — where  the 
question  of  construction  was  much  considered  by  Thompson^  J. 
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The  statute  of  Chaorles  11  is  very  strong.  Its  language  iB^noae* 
Hen  shall  be  brought,  d&c.  The  statute  of  1643  declares,  that  no 
petition  shall  be  sustained,  unless  brought  within  two  years  after  the 
rendition  of  the  judgment  by  the  justice.  This  is  not,  in  terms, 
declaring,  that  every  petition  shall  be  sustained,  if  brought  within 
the  two  years ;  and  we  are  not  bound  so  to  construe  these  words, 
unless  we  think  such  was  the  intention  of  the  legislature.  So  to 
construe  them  would  be  to  open  afresh  a  controversy,  which  had 
become  closed  by  lapse  of  time,  and  in  which  the  rights  of  the  par- 
ties had  become  so  fixed,  as  not  to  be  liable  to  be  disturbed  under 
the  then  existing  laws.  Every  law,  that  takes  away  or  impairs  rights 
vested  agreeably  to  existing  laws,  is  retrospective.  To  say  the  least 
of  such  laws,  they  are  generally  unjust,  and  neither  accord  with 
sound  legislation,  nor  the  fundamental  principles  of  the  social  com- 
pact. It  would  be  an  unjust  imputation  against  the  legislature,  to 
suppose  they  intended  a  law  of  that  description,  unless  the  most 
cdear  and  unequivocal  language  is  used. 

The  law  under  consideration  does  not  necessarily,  or  even  reason- 
ably, require  such  an  interpretation,  as  to  affect  the  case  now  before 
the  court  As  the  statute  of  1843  repeals  the  limitation  under  the 
former  statute,  it  was  doubtless  the  intention  of  the  legislature,  that 
it  should  be  so  far  retrospective,  as  to  reach  cases,  upon  which  the 
sUtute  bar  had  not  then  fully  run.  Farther  than  this  we  think  the 
legislature  did  not  intend  to  go.  Farther  than  this  the  language  of 
the  statute  does  not  require  us  to  go. 

The  result  is,  the  judgment  of  the  county  court,  dismissing  the 
petition,  is  affirmed. 


Town  op  Bitrungton  v.  Town  op  Essex. 

An  order  of  removal  of  a  pauper  and  bis  wife  and  *<  their  four  ehildren  "  will 
not  be  quashed  on  motion,  although  it  do  not  state  the  names  of  the  chil- 
dren, nor  allege  that  ihe  children  are  minors.  The  court  will  rather  intend 
that  a  pauper's  children,  living  with  him  as  a  part  of  his  family,  were  de« 
pendent  upon  him  as  a  parent  and  subject  to  his  parental  control,  than  th«l 
they  were  adqlt  obildreo  and  emancipated. 
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At  common  law  the  Mttloment  of  an  illegttimato  child  was  at  the  placo  of 
hif  birth,  anieai  firaod  had  bean  practised  to  occasion  the  birth  to  happen 
at  that  place,  or  the  mother  had  been  transported  or  conducted  thither  under 
legal  authority ; — and  in  this  respect  the  rule  of  the  common  law,  in  this 
state,  was  not  changed  by  the  sUtute  of  1801. 

And  under  the  statute  of  1817  the  settlement  of  an  illegitimate  child,  acquired 
by  birth  proTions  to  the  enactment  of  that  statute,  will  not  be  changed  by 
the  mother's  aeqniring  a  new  settlement  by  marriage,  but  only  by  the 
mother's  acquiring  a  new  settlement  in  her  own  right. 

Appbal  from  an  order  of  removal  of  certain  paupers  from  Borlings- 
ton  to  Easex,  made  by  two  justices  of  the  peace.  It  was  stated  in 
the  order,  that  the  jastices  considered,  thai  "  Henry  H.  Messenger 
with  his  wife  Susannah  H.  Messenger  and  his  four  children ''  had 
become  chargeable  to  Burlingtcm  as  paupers,  and  that  his  legal  set- 
tlement was  in  Essex,  and  that  "  of  right  he  ought  to  be  removed, 
with  his  said  wife  and  family,"  to  Essex;  and  it  was  ordered, ''  that 
the  said  Hairy  H.  Messenger  do  remove,  with  his  said  wife  Susan- 
nan  H.  Messenger  and  their  four  children  and  effects,"  to  Essex  by 
a  time  specified,  or  that  they  be  removed,  according  to  the  statute. 
The  defendants  moved  to  quash  the  order,  as  to  the  four  childreut 
because  they  were  not  named,  either  in  the  order,  or  warrant,  and 
because  it  was  not  alleged  that  they  were  minor  children ;  and  it 
was  averred,  in  the  motion,  that  four  children  were  in  fact  ronoved, 
by  virtue  of  the  order. 

The  county  court.  May  Term,  1844, — Allen,  assistant  judge  of 
Chittenden  county  court,  presiding,— -overruled  this  motion;  to 
which  decunon  the  defendants  excepted. 

The  parties  then  agreed  upon  the  following  statement  of  facts. 
The  pauper,  Henry  H.  Messenger,  was  the  illegitimate  child  of  one 
Eward  Badger,  and  was  bom  in  Essex,  in  1814.  In  1827,  and  be- 
fore he  became  of  age,  his  mother  was  married  to  a  man  who  then 
had  his  legal  settlement  in  Jericho,  in  this  state ;  and  the  pauper 
then  removed  to  Jericho  with  his  mother,  and  continued  to  reside 
with  her  there,  in  the  family  of  her  husband,  until  after  he  became 
twenty  one  years  of  age.  The  mother  of  the  pauper,  at  the  time  of 
bis  birth  and  until  her  marriage,  as  above  stated,  had  her  legal  set- 
tlement in  Essex ;  and  the  pauper  did  not,  at  anj  time  after  the  mux* 
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riage,  acquire  a  legal  settlement  in  Essex  in  his  own  right,  and  was, 
at  the  time  of  his  removal,  chargeable  to  Burlington. 

The  county  court,  October  Term,  1844, — ^Allen,  assistant  judge, 
presiding, — decided,  that  the  paupers  were  duly  removed.  Excep- 
tions by  defendants. 

J.  Carpenter  and  A.  Peck  for  defendants. 
"     The  pauper  took  the  settlement  of  the  mother,  in  Jericho. 

1.  It  is  conceded,  that,  at  common  law,  a  bastard  takes  a  settle- 
ment by  birth,  but  none  by  parentage.  The  reason,  at  common  law, 
Smt  giving  the  child  the  settlement  of  the  father,  is  that  they  ought 
not  to  be  separated ;  Chmner  v.  Milian,  2  Salk.  528.  This  rule  was 
not  iqpplied  to  bastards,  for  the  reason,  that,  at  common  law,  a  bas-^ 
lard  is  considered  nulKusJiHus.  But  as  our  law  recognizes  the  re- 
lation of  parent  and  child  between  the  mother  and  bastard,  the  rule 
here  ought  to  be  different  This  consideration  induced  the  court  in 
Connecticut  to  allow  a  bastard  to  take  the  settlement  of  the  mother, 
by  parentage,  whether  that  settlement  was  in  her  own  right,  or  de« 
rivative, — and  regardless  of  the  time  when  acquired.  1  Sw.  Dig.  48. 
2  lb.  821.  Reeve's  Dom.  Rel.  276.  1  Root  29.  Canaan  v.  Sal- 
iabury^  1  Root  155.  Hebron  v.  Marlhcrimghy  2  Conn.  20.  Dan^ 
bury  V.  New  Haven,  5  Conn.  584.  Woodstock  v.  Hooker,  6  lb.  36. 
Omlford  V.  Oxford,  9  lb.  322.     New  Haven  v.  Newtown,  12  lb.  165. 

%  If  the  common  law  rule  is  settled  in  this  state,  in  the  absence 
of  legislative  provision,  it  is  insisted  that  the  statute  of  1817,  in  force 
at  the  time  of  jthe  marriage  of  the  mother^  which  provides  that  "  a 
married  woman  shall  always  have  the  settlement  of  her  husband,'' 
"legitimate  children  shall  have  the  settlement  of  their  parents," 
"  illegitimate  children  shall  have  the  settlement  of  their  mother,"  and 
that  "  children  shall  not  gain  a  settlement  by  birth,"  is  decisive. 
The  statute  cannot  be  limited  to  the  settlement  existing  at  the  birth 
of  the  child ;  had  such  been  the  intention,  it  would  have  been  so 
expressed.  To  limit  it  to  a  settlement  of  the  mother  in  her  own 
right  would  be  equally  absurd ; — ^as  in  that  case  the  mother  might 
have  a  settlement  derived  from  her  father  at  the  birth  of  the  child, 
and  yet  the  child  be  without  a  settlement.  We  insist  that  by  the 
statute,  in  all  cases,  when  the  children  take  the  settlement  of  the 
father,  whether  his  is  a  settlement  in  his  own  right,  or  derivative,  they 
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follow  his  settlement ;  and  when  they  take  the  settlement  of  the 
mother,  they  follow  hers  in  the  same  way.  Similar  statutes  in  New 
York  and  Massachusetts  are  so  ccmstrued.  Plymouth  y.  Freetown^ 
1  Pick.  197.  Cant^oharie  v.  Johnstown,  17  Johns.  41.  Petersham 
V.  Dana,  12  Mass.  429. 

3.  The  order  as  to  the  four  children  ought  to  have  been  quashed. 
It  appears  that  there  were  four  children,  who  were  removed ;  this 
distinguishes  the  case,  from  Bristol  t.  Braintree,  10  Yt.  203.  See 
HartUmd  v.  WiUiamstoum,  1  Aik.  241 ;  Newbury  v.  Brunswick,  2 
Vt.  151.     WeUs  y.  Westhaven,  5  Vt.  322. 

Kasson  and  Buckley  for  plaintiffs. 

1.  The  English  cases,  where  orders  have  been  quashed  as  to 
persons  not  mentioned  by  name,  are  where  the  words  of  the  order 
were  "A.  and  his  family,^* — and  upon  the  obvious  ground,  that  the 
term  '*  family,"  under  the  English  statute,  might  include  servants 
and  others  not  removeable.  But  it  has  never  been  doubted,  that 
the  words  **  A.  and  his  wife "  were  sufficiently  certain ;  nor  was  it 
ever  held,  that  the  words  "  A.  and  his  wife  B.  and  their  children  " 
were  insufficient.  Newbury  v.  Brunswick,  2  Yt.  158.  Bristol  v. 
Braintree,  10  Yt.  203. 

2.  The  pauper  was  bom  in  Essex  while  the  statute  of  1801 
was  in  force ;  and  hence,  by  the  rule  of  the  common  law,  he  had 
his  settlement  where  he  was  bom ;  Manchester  v.  Springfield,  15 
Yt  385 ; — and  in  that  case  it  was  held,  that  a  bastard  did  not  follow 
the  derivative  settlement  of  his  mother ;  and  the  same  principle  is 
adopted  in  Wells  v.  Westhaven,  5  Yt.  326, — where  the  court  held, 
that  the  children  of  a  widow  by  the  first  husband  derived  no  settle- 
ment firom  the  second  husband.  The  doctrine  of  derivative  settle- 
ments is  based  on  the  idea  of  obligation,  on  the  part  of  him  through 
whom  it  is  derived,  to  support  the  individual.  But  in  the  case  of  a 
bastard  there  is  no  such  obligation  on  the  part  of  either  father,  or 
mother.  Manchester  v.  Springfield,  15  Yt.  385.  Manchester  v. 
Rupert,  6  Yt  291.  Cumner  v.  Milton,  2  Salk.  528.  Woodward  v. 
Paulsbury,  2  Ld.  Raym.  1473.  Freetown  v.  Taunton,  16  Mass.  52. 
Wells  V.  Westhaven,  5  Yt.  325.  Banbury  v.  New  Haven,  5  Conn. 
684,  and  Woqdstock  v.  Hooker,  6  Conn.  36,  depend  wholly  upon  the 
statute  of  Connecticut, — as  does  Cant^'oharie  v.  Johnstown,  17  Johns. 
43,  upon  that  of  New  York. 
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We  c<Hitend  that  the  statute  of  1817  was  only  intended  to  operate 
proflpectively,  and  cannot  affect  the  present  case,  where  the  bastard 
was  bom  prior  to  its  enactment.  Under  this  statute  it  has  been  held, 
that  a  widow  and  her  children  may  acquire  settlements  in  their  own 
right,  and  that  the  settlement  of  the  children  is  not  affected  by  the 
marriage  of  the  mother ; — and  we  do  not  see  how  a  bastard  can  be 
any  more  subject  to  the  mother's  settlement. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  The  case  is  brought  here  upon  exceptions  to  the 
decisi<»  of  the  county  court,  first,  in  overruling  the  motion  to  quash 
the  proceedings  in  reference  to  the  family,  and  second,  in  sustain- 
ing the  order  of  removal  upon  the  merits. 

The  ground  of  the  motion  is,  that  the  members  of  the  family,  be- 
sides the  wife,  are  not  named ;  and  there  are  many  precedents,  both 
in  England  and  this  country,  for  quashing  such  proceedings  as  to 
the  family,  when  it  does  not  appear  how  the  family  was  constituted. 
This  is  said  to  be  for  the  reason,  that  the  order  and  warrant  may, 
in  such  a  case,  q>erate  upon  persons  not  liable  to  be  removed  with 
the  pauper ;  as  upon  hired  domestics,  or  temporary  inmates  of  the 
household.  But  that  reason  fails  in  this  instance,  since  the  family 
is  described  as  consisting  of  the  pauper's  wife  and  his  four  children. 
It  is  contended,  however,  that  the  defect  is  not  cured,  inasmuch  as 
the  children  are  not  alleged  to  be  minors.  But  we  think  the  want 
of  such  an  averment  is  not,  in  this  case,  fatal.  For  so  long  as  it  ap- 
pears that  they  were  the  pauper's  children,  and  living  with  him  as 
part  of  his  family,  we  should  rather  intend  that  they  were  dependent 
upon  him  as  a  parent,  and  subject  to  his  parental  control,  than  that 
they  were  adult  children  and  emancipated. 

The  remaining  inquiry  regards  the  paupers's  settlement.  He  was 
bom  in  Essex  in  1814,  being  the  illegitimate  son  of  a  woman  then 
having  her  settlement  in  that  town.  In  1827  the  moth^  acquired  a 
settlement  in  Jericho  by  marriage ;  and  the  question  is,  whether  her 
minor  son,  the  pauper,  took  that  settlement,  or  retained  his  settle- 
ment in  Essex. 

It  is  certain,  that,  by  common  law,  he  could  derive  no  settlement 
from  his  mother,  since  he  would  be  regarded,  for  this  purpose,  as 
for  nearly  all  others,  as  nuUiusJiHus.    His  place  of  birth  would  ne- 
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cessarily  be  his  place  of  settlement,  unless  fraud  had  been  practised 
to  occasion  the  birth  to  happen  at  that  place,  or  the  mother  had  been 
transported  or  conducted  thither  under  legal  authority.  1  Bl.  Com. 
363, 459.  Reeve's  Dom.  Rel.  276.  3  Burns'  Just.  357.  Manches- 
ter V.  Springfield,  15  Vt.  385.  And  the  statute  of  1801  (the  only 
existing  statute  in  relation  to  settlements,  when  this  pauper  was 
born)  had  no  provisions  touching  derivative  settlements.  It  did  not 
intercept  such  as  resulted  from  common  law,  as  in  the  case  of  a  wife, 
or  legitimate  child,  nor  did  it  confer  any  in  the  case  of  an  illegiti- 
mate. The  pauper,  therefore,  became  settled  in  Essex,  at  his  birth, 
by  force  of  the  common  law. 

The  subsequent  statute  of  1817  enacted,  that  illegitimate  children 
should  have  the  settlement  of  their  mother.  But  the  statute,  in  its 
terms,  being  wholly  prospective,  ("settlements  shall  hereafter  be  ac- 
quired" d^c.)  it  ought  not  to  be  made  retrospective  by  construction. 
And  hence  it  may  be  assumed,  that  the  statute  did  not  operate  to  su- 
percede the  existing  settlement  of  the  pauper  by  that  of  his  mother, 
or  to  merge  the  former  in  the  latter,  when  they  had  previously  been 
distinct  and  independent. 

This  position  is  moreover  established  by  the  case  of  Manchester  v. 
Springfield^  before  cited,  which,  so  far  as  the  statute  of  1817  was 
concerned,  is  identical  with  the  present  statute.  And  as  the  moth- 
er's original  settlement  in  Essex  must  be  taken  to  have  continued 
until  her  marriage  m  1827,  it  follows,  that  the  pauper  never  had  her 
settlement  before  that  event. 

The  question  recurs,  was  the  new  settlement,  which  she  then  ac- 
quired, communicated  to  the  pauper  by  the  statute  of  1817,  and  his 
own  previous  and  independent  settlement  tliereby  determined  ?  In 
regard  to  the  settlement  of  married  women,  that  statute  was  merely 
in  affirmance  of  the  common  law.  And  it  has  hitherto  been  so  con- 
sidered in  relation  to  the  settlement  of  legitimate  children.  They 
"  have  the  settlement  of  their  parents,"  as  well  by  force  of  the  com- 
mon law,  as  under  the  statute.  But  the  common  law  does  not  give 
to  children  by  a  prior  marriage  the  settlement,  which  the  mother 
may  acquire  by  a  subsequent  marriage.  The  reason  is,  that  such 
children  do  not,  as  a  matter  of  course,  constitute  any  part  of  the  new 
husband's  family.  He  is  not  bound  to  provide  for  them,  nor  can 
his  wife  do  so,  without  his  consent.     Consequently  they  retain  the 
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settlement,  if  any,  which  they  had  before  such  marriage  of  their 
mother.  Fruiwm  y.  Taunton^  16  Mass.  52.  Dedkam  ▼.  Ncttck^ 
lb.  195.  And  thus  far  the  statute  in  question  has  been  regarded  as 
operating  precisely  to  the  same  effect.  The  reasons  for  the  common 
law  rule  have  lost  none  of  their  force  by  the  passage  of  that  statute. 

But  it  is  not  perceived  that  any  satisfactory  distinction,  in  this 
req>ect,  can  exist  between  the  cases  of  legitimate  and  illegitimate 
children.  The  statute  is  equally  as  positive,  that  the  former  shall 
have  the  settlement  of  their  parents,  as  that  the  latter  shall  have  the 
settlement  of  their  mother.  And  a  settlement  acquired  by  a  widow, 
otherwise  than  by  marriage,  (a  settlement  in  her  own  right,)  not 
only  supersedes  her  previous  settlement,  if  she  had  one«  but  is  com- 
municated to  her  minor  children,  and  supersedes  theirs.  Bradford 
▼.  Lunenburgh,  5  Vt.  471.  So  a  settlement,  thus  gained  by  the 
mother  of  an  illegitimate  child,  would  necessarily  be  followed  by  the 
like  consequences.  But  unless  the  marriage  of  a  mother  could  op- 
erate, under  the  statute  of  1817,  to  change  the  settlement  of  legiti- 
mate children,  it  must  be  vain  to  contend  that  it  should  have  that 
effect  in  the  case  of  an  illegitimate  child. 

But  cases  are  cited  from  the  neighboring  states,  which  are  claimed 
to  have  established  a  different  doctrine.  They  will  be  found,  how- 
ever, to  conclude  nothing  upon  the  construction  of  such  a  statute 
as  that  of  1817.  The  case  of  Petersham  v.  Dana,  12  Mass.  429, 
arose  under  their  statute  of  1789,  which  enacted,  that  an  illegitimate 
child  should  be  deemed  to  be  an  inhabitant  with  his  mother ^  until  he 
should  gain  a  settlement  in  some  other  town,  or  district.  And  it  was 
considered,  that  these  words  of  the  statute  could  not  be  satisfied, 
unless  the  settlement  of  the  child  became  changed  with  that  of  the 
mother,  even  though  hers  was  changed  by  marriage.  So  the  case  of 
Canegeharie  v.  Johnstaum,  17  Johns.  43,  turned  upon  the  words  in 
their  statute—''  last  legal  settlement  of  the  mother ; "  the  court  re- 
marking, that  the  very  expression  *'  last  legal  settlement "  supposed 
that  the  mother's  settlement  might  be  changed.  In  Connecticut 
they  appear  to  have  recognised  a  peculiar  and  local  common  law, 
as  applicable  to  the  case  of  illegitimate  children.  Their  doctrine 
would  seem  to  be,  that  such  a  child  does  not  take  a  settlement  by 
birth,  if  the  mother  has  a  settlement  within  the  state,  but  that  he 

takes  her  settlement.     But  the  case  of  New  Haven  v.  Newtown,  12 
13 


98  CHITTENDEN  COUNTY. 

Barney  v.  Doaglast  dt  Tr. 

Conn.  165,  is  the  only  one  recoUected,  in  which  a  settlement  of  such 
a  child,  actually  acquired  by  birth,  was  afterwards  changed  by  a 
marriage  of  the  mother.  And  that  case  was  decided  by  a  bare  ma- 
jority of  the  court. 

The  conclusion  is,  that,  as  in  this  instance,  the  new  settlement  of 
the  mother  was  not  acquired  in  her  own  right,  it  was  not  communi- 
cated to  the  pauper,  and  that  he  was  therefore  duly  removed. 

Judgment  of  county  court  affirmed. 


Matthew  L.  Barnev  v.  William  S.  Douglass,  and  John  K. 
Hunt,  Trustee.     Oliver  Shepharo,  Claimant. 

Where  it  appeared,  that  one  summoned  as  trustee  had  executed  to  the  princi- 
pal debtor  a  negotiable  promissory  note,  and  that  the  note,  before  it  became 
due,  and  before  the  service  of  the  trustee  process  upon  the  trustee,  had 
been,  for  a  valuable  consideration,  indorsed  and  transferred  by  the  princi- 
pal debtor  to  one  who  now  appeared  as  claimant  in  the  case,  and  that,  be- 
fore the  trustee  received  notice  of  the  indorsement,  service  of  the  trustee 
process  was  made  upon  him,  in  his  absence  from  the  state,  by  leaving  a 
copy  at  his  bouse,  and  after  this,  but  before  the  trustee  had  notice  of  the 
service,  the  indorsee  gave  notice  to  the  trustee  of  the  indorsement,  it  was 
held,  that,  under  the  statute  of  1841,  the  plaintiff  in  the  trustee  process 
would  hold  the  amount  due  from  the  trustee  upon  the  note. 

And  it  was  also  held,  that  a  promise,  made  by  the  trustee  at  the  time  be  re- 
ceived notice  of  the  indorsement,  and  before  he  had  notice  of  the  service  of 
the  trustee  process,  to  pay  the  note  to  the  indorsee,  not  being  made  on  any 
new  consideration,  did  not  change  the  rights  gf  the  parties,  and  would  not 
entitle  tbe  trustee  to  be  discharged,  under  the  fifth  section  of  chapter  29  of 
the  Revised  Statutes. 

Trustee  Process.  It  appeared  that  Hunt,  who  was  summoned 
as  trustee,  executed  a  negotiable  promissory  note  to  Douglass,  the 
principal  defendant,  bearing  date  September  14,  1843,  and  payable 
in  sixty  days;  that  on  the  twenty  first  day  of  September,  1843, 
Douglass,  in  good  faith  and  for  a  valuable  consideration,  indorsed 
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the  note  to  Shephard, — ^who  now  appeared  as  claimant  in  the  case; 
that  on  the  fourteenth  da j  of  November,  1843,  aerrice  of  the  writ  in 
this  case  was  duly  made  upon  the  trustee,  in  his  absence  from  the 
state,  by  leaying  a  copy  at  his  house ;  that  on  the  twenty  eighth  day 
of  Noyember,  1843,  and  before  Hunt  had  any  knowledge  of  such 
service  having  been  made,  he  was  informed  by  one  Huntington,  as 
the  agent  of  Shephard  and  at  his  request,  that  the  note  had  been 
transferred  to  Shephard,  and  that  Shephard  would  look  to  him  for 
payment,  and  that  Hunt  thereupon  answered  "  Very  well,  I  will  pay 
it " ;  and  that  afterwards,  on  the  same  day.  Hunt  first  had  knowledge 
of  the  service  of  the  trustee  process  up(»i  him. 

The  county  court  decided,  that  the  trustee  was  chargeable  for  the 
amount  of  the  note.    Exceptions  by  claimant  and  trustee. 

C.  D.  Kasson  for  claimant  and  trustee. 

1.  The  trustee  became  liable  to  the  claimant,  by  promising  to  pay 
the  note  to  him,  before  he  had  knowledge  of  the  trustee  process. 
This  brings  the  case  within  sect.  5  of  chap.  29  of  the  Revised 
Statutes.*  The  claimant's  right  to  the  note,  as  against  the  principal 
debtor,  accrued  prior  to  the  right  of  the  plaintiff;  and  the  claimant 
first  gave  to  the  trustee  actual  notice  of  his  claim.  Actual  notice 
should  take  precedence  of  constructive  notice.  Vcm  Staphorst  et 
al.  V.  Fearce,  4  Mass.  258.  Dix  et  al.  v.  Cohh  ^  2V.,  lb.  510. 
Foster  v.  Sinkler  et  al,  lb.  450.  Williams  et  al  v.  Marsion  4*  IV., 
3  Pick.  65.     Ammidown  v.  Wkeelock,  8  Pick.  470. 

2.  The  statute  of  1841  does  not  in  fact  extend  to  cases  of  notes 
transferred  in  good  faith,  but  only  to  cases  where  negotiable  paper 
is  transferred  in  bad  faith,  to  avoid  creditors. 

JP.  G.  mil  for  plaintiff. 

Negotiable  paper,  whether  under  or  over  due,  is  made  subject  to 
trustee  process.     Acts  of  1841,  p.  6.    This  leaves  the  question  as  it 

*By  which  it  is  enacted,  that  "  If,  after  the  seryice  oo  the  trustee,  but  be- 
fore he  has  any  knowledge  thereof^  be  shall,  in  good  faith,  make  any  payment, 
or  become  in  any  way  liable  to  a  third  person,  for,  or  on  account  of,  the  goods, 
effects,  or  'credits,  in  his  hands,"  &c.,  **  he  shall  be  allowed  therelbr,  in  th« 
same  manner  as  if  the  payment,  or  delivery,  had  been  made,  or  the  liability 
incarred,  before  the  service  of  the  writ  on  him.** 
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was  when  the  caae  ofBritton  y.  Langky  tf  TV.,  9  Yt  257,  was  de- 
cided. The  promise  made  by  the  trustee  to  the  claimant  did  not 
impose  upon  him  any  liability,  within  the  meaning  of  sect.  5  of  chap. 
29  of  the  Revised  Statutes.  There  was  no  new  ccmsideration 
passed, — no  new  contract  substituted  for  the  note,  on  which  Shep- 
bard  coold  claim  a  right  to  sustain  a  suit,  or  by  which  Hunt  could 
delay  payment,  or  defend  against  the  note.  Shephard  has  no  great- 
er rights  against  Hunt  now,  than  he  would  bav^  hadi  if  Hunt  had 
mi|de  no  risply,  when  notified  of  the  transfi^r. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  In  this  case,  judgment  having  passed  against  the 
principal  defendant,  and  the  trustee  having  admitted  himself  indebted 
upon  a  negotiable  promissory  note  executed  by  him  to  the  principal 
defendant,  one  Shephard  appeared  and  interposed  his  claim  to  the 
note ; — and  the  validity  of  that  claim,  as  against  Barney,  the  attach- 
ing creditor,  is  the  only  matter  to  be  now  determined. 

The  case  finds,  upon  the  disclosure  and  other  evidence,  that  the 
note  was  indorsed  in  good  faith,  and  for  sufficient  consideration,  by 
Douglass  to  Shephard,  before  the  same  fell  due ;  that  the  trustee  pro- 
cess was  served  on  the  trustee  in  his  absence,  by  leaving  a  copy  at 
his  house  in  the  manner  provided  by  law  in  such  a  case ;  and  that, 
after  such  service,  and  before  the  trustee  had  personal  notice  of  it, 
Shephard  gave  him  notice,  by  an  agent,  that  he  was  the  assignee, 
holder  and  owner  of  the  note. 

Thus  far  it  is  clear,  that  the  attaching  creditor  is  entitled  to  hold 
against  the  claimant.  The  attachment  was  perfected  by  the  service 
made,  and  did  not  require  personal  notice  to  the  trustee,  in  order  to 
bind  the  effects  in  his  hands.  That  it  was  a  full  and  perfect  ser- 
vice appears  by  a  comparison  of  section  seven  of  the  trustee  statute 
with  the  law  prescribing  the  mode  of  serving  a  writ  of  sununons, 
and  is  necessarily  implied  in  section  five  of  the  trustee  statute, 
which  provides  for  a  case  where  the  process  has  been  served  upon  the 
trustee,  and  he  has  continued  to  act  in  ignorance  of  that  fact  Now 
the  statute  of  1641  has' subjected  negotiable  paper,  whether  under 
or  over  due,  to  the  trustee  process, "  unless  it  shall  appear,  that  the 
same  had  been  negotiated  and  notice  thereof  given  to  the  maker. 
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or  md<v9er,  before  the  service  of  the  process  on  him."    And  here 
there  was  a  legal  service  of  the  process  before  such  notice. 

But  the  claimant  insists,  that  his  right  is  saved  by  section  five  of 
the  trustee  statute,  which  provides  that  the  trustee  shall  be  protected 
for  any  payment  made  to  the  principal  defendant,  and  for -any  liabil- 
ity incurred  to  a  third  person,  although  the  process  shall  have  been 
previously  served  upon  him,  if  he  had,  at  the  time,  no  knowledge  of 
the  service. 

It  appears  that  when  th^  trustee  was  notified  by  the  agent  of 
Shephard,  as  before  stated,  he  was  told  that  Shephard  would  look 
to  him  for  pay  on  the  note,  and  he  replied,  ''  Very  well,  I  will  pay 
it"  The  question  is,  whether  these  expressions,  under  the  circum- 
stances, created  such  a  liability  of  the  trustee  to  a  third  person,  as 
the  statute  contemplates.  It  is  not  enough,  that  they  should  operate 
to  abridge  the  defence  which  he  might  otherwise  make  to  the  note ; 
they  must  constitute  a  substantive  ground  of  liability,  a  direct  cause 
of  action,  which  could  be  enforced  by  suit. 

Had  these  expressions  been  used  in  reference  to  some  demand, 
held  and  owned  by  Shephard,  which  could  only  be  sued  in  the  name 
of  Douglass,  they  might,  if  so  intended,  have  furnished  a  new  cause 
of  action  to  Shephard,  the  assignee ;  Moor  v.  Wrighi^  1  Vt.  57,  and 
BuckUn  V.  Ward,  7  Vt.  105.  But  here  the  legal  right  of  action 
upon  the  note  was  already  in  Shephard  by  the  indorsement,  as  much 
so,  as  if  the  note  had  been  originally  executed  to  him.  What,  then, 
was  the  effect  of  the  trustee's  declaration  to  him,  or  his  agent,  that 
''he  would  pay  the  iiote?''  As  before  remarked,  it  may  possibly 
have  precluded  him  from  making  certain  defences  to  the  note,  which 
he  might  otherwise  have  set  up ;  but  we  think  it  gave  no  new  cause 
of  action  to  Shephard.  It  was  but  a  promise  to  do  that,  which  the 
note,  and  the  indorsement  of  it  to  Shephard,  already  bound  him  to 
do.  It  was  not  an  undertaking  to  pay  more,  or  less,  than  the  amount 
of  the  note,  or  to  pay  it  in  a  different  manner,  or  at  another  time. 
Nm*  was  it  founded  on  any  new  consideration,  nor  intended  to  fur- 
nish to  Shephard  any  new  remedy.  Hence  the  only  action,  which 
Shephard  could  bring,  would  be  an  action  directly  upon  the  note, 
and  not  upon  this  oral  promise  of  the  maker. 

Judgment  afiirmed. 


W»  CHITTENDEN  COUNTT, 


Burliogton  o.  EtMx. 


Clark  D.  Hathaway  o.  George  G.  Rice. 

la  an  aotion  of  treepass,  where  the  declaration  eon  taint  seTeral  counta,  a  plM, 
which  commencea  and  conciudea  in  bar  of  the  action  generally,  and  the 
obvious  and  natural  import  of  the  language  of  which  should  be  understood 
in  a  plural  and  distributive  sense,  as  applying  to  the  different  occasions  on 
which  the  trespasses  are  charged,  must  be  taken  as  a  plea  to  the  whole  de- 
claration. 

A  plea  to  the  whole  declaration,  to  be  sufficient,  must  appear  to  contain  an 
answer  to  all  that  is  alleged  as  the  direct  ground  and  gist  of  the  action,  and 
Buch  answer  must  be  valid  and  sufficient  in  law. 

Matter  of  aggravation,  correctly  understood,  does  not  conaist  in  acta  of  the 
same  kind  and  description  as  those  constituting  the  gist  of  the  action,  but 
in  something  done  by  the  defendant,  on  the  occasion  of  committing  the 
trespass,  which  is,  to  some  extent,  of  a  different  legal  character  from  the 
principal  act  complained  of. 

fiut  a  declaration,  which  charges  the  defendant  with  having  struck  the  plain- 
tiff a  great  many  violent  blows  with  a  club,  and  with  a  raw  hide,  and  with 
his  fist,  and  with  having,  with  great  violence,  shaken  the  plaintiff  and 
pulled  him  about,  and  with  having  thrown  down  the  plaintiff  and  then 
harshly  and  brntally  kicked  him  and  atrack  him  other  violent  blows,  and 
with  having  wounded  him,  and  torn  hia  clothes,  exhibita  a  mere  aucoeaaion 
of  acta  of  direct  trespass,  all  remediable  by  an  action  of  the  same  claaaiand 
each  requiring  aome  complete  justification,  or  excuse,  in  the  plea. 

But  a  plea  to  such  declaration,  which  professes  to  answer  the  "  aasaulting, 
beating  and  ill  treating,"  using  the  explanatory  words,  <*a8  in  the  declan- 
iion  mentioned/*  will  be  conaidered  as  co-extensive  with  the  alleged  canae 
of  action. 

Bat  it  was  held,  that  a  plea  to  a  declaration  alleging  such  acts  of  treapaas, 
which  averred,  merely,  that  the  defendant  was  a  achool  master  and  the 
plaintiff  waa  hia  scholar,  and  that  the  plaintiff  was  insolent  and  refuaed  to 
obey  the  reasonable  commands  of  the  defendant,  and  thereupon  the  de- 
fendant moderately  chastised  him,  and  which  set  forth  no  acts  on  the  part 
of  the  plaintiff  requiring  excessive  severity  on  the  part  of  the  defendant, 
aach  as  resistance  by  the  plaintiff, — did  not  disclose  a  tufidetU  justification 
fft  laWf  for  the  acts  alleged  in  the  declaration. 

Trespass  for  assault  and  battery.  In  the  first  count  in  the  dec- 
laration it  was  alleged  that  the  defendant,  on  the  first  day  of  Janu- 
jary,  1845,  laid  hold  of  the  plaintiff  and  with  a  club  and  with  his  fists 
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etmek  him  a  great  number  of  violent  blows  upon  bis  head  and  body, 
and  shook  and  pulled  him  about,  and  threw  him  down,  and  then 
harshly  and  brutallj  kicked  him  and  struck  him  other  violent  blows, 
and  wounded  him,  and  tore  his  clothing.  In  the  second  count  an  as* 
aault  and  battery  was  alleged,  in  common  form,  to  have  been  com- 
mitted by  the  defendant  upon  the  plaintiff  on  the  same  day.  In  the 
third  count  it  was  alleged,  that  the  defendant,  on  the  fifth  day  of 
January,  1845,  laid  hold  of  the  plaintiff  with  great  force  and  violence, 
and  with  a  raw  hide,  and  with  clubs,  sticks,  fists  and  feet,  gave  to 
the  plaintiff  a  great  many  violent  blows  upon  his  head  and  body,  and 
with  great  violence  shook  and  pulled  him  about,  and  threw  him 
down,  and  struck  him  other  violent  blows,  thereby  wounding  him, 
and  tore  his  clothes.  In  the  fourth  account  it  was  alleged,  in  com* 
mon  form,  that  the  defendant,  on  the  fifteenth  day  of  January,  1845, 
committed  an  assault  and  battery  upon  the  plaintiff. 

The  defendant  pleaded  the  genera]  issue,  and  also  a  special  plea, 
which  was  in  these  words ; — "  And  for  farther  plea  in  this  behalf, 
'  as  to  the  said  assaulting,  beating  and  ill  treating  the  said  Clark,  in 

*  his  declaration  mentioned,  the  said  George,  by  leave  of  the  court 

*  first  had  and  obtained,  says,that  the  sud  Clark  ought  not  to  have  or 
'maintain  his  aforesaid  action  thereof  against  him,  because  he  says, 
'  that  before  and  at  the  several  times  in  the  plaintiff's  declaration 
'  mentioned,  to  wit,  at  Burlington  aforesaid,  the  said  George  was  in- 
'struclor,  teacher  and  master  of  a  public,  or  common,  school,  to 
'  wit,  the  school  of  district  No  9  in  said  Burlington,  and  the  said 
'Clark  D.  was,  at  the  said  sev^al  times  in  his  declaration  men- 
'  tioned,  as  aforesaid,  at  Burlington  aforesaid,  a  scholar  and  pupil  of 
'  the  said  George  in  his  said  school,  and  then  and  there  behaved  and 
'conducted  himself  saucily  and  contumaciously  towards  the  said 
'  George,  and  then  and  there  refused  to  obey  his  lawful  commands, 
'relating  to  his  duty  as  such  scholar  and  pupil,  as  aforesaid ;  where* 
'  upon  the  said  George  then  and  there  moderately  ccM'rected  him,  the 
'  said  Clark  D.,  for  his  misbehaviour,  as  aforesaid ;  which  are  the  said 
'  asaanlting,  beating  and  ill  treating  the  said  Clark  D.,  in  his  decla- 
'  ration  m^itioned  :  And  this  he  is  ready  to  verify :  Wherefore  he 
'  prays  judgmait,  if  the  said  Clark  D.  ought  to  have  or  maintain  his 
'  aforesaid  action  thereof  against  him,  and  for  his  costs." 

To  this  plea  the  plamtiff  demurred,  and  assigned  the  following  as 
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q>ecial  causes  of  demurrer.  1.  That  it  does  not  appear  with  suffi- 
cient certainty  from  the  plea,  whether  it  was  intended  to  answer  the 
whole  declaration,  or  what  part  thereof,  or  which  of  the  counts. 
2.  That  the  plea,  in  the  introductory  part,  assumes  to  answer  only 
Goe  assaulting,  heating  and  ill  treating  of  the  plaintiff,  while  in  the 
body  of  the  plea  the  several  assaultings,  beatings  and  ill  treatings  are 
attempted  to  be  justified.  3.  That  the  plea  does  not  answer  but  two 
of  the  substantive  allegations  in  the  first  and  third  counts  of  the  dec- 
laration, leaving  the  other  allegations  in  those  counts,  namely,  the 
throwing  down  and  kicking  the  plaintiff  and  tearing  his  clothes,  un- 
answered. 4.  That  the  plea  does  not  allege,  that  the  defendant  had 
a  lawful  right  to  correct  the  plaintiff,  as  mentioned  in  the  plea. 
5.  That  the  plea  does  not  allege,  that  the  defendant  used  no  more 
force  than  was  necessary  to  moderately  correct  the  plaintiff  for  his 
alleged  misbehavior.  6.  That  the  plea  does  not  state  what  correc- 
ticm  the  defendant  did  make  use  of,  or  how  much,  or  in  what  man- 
ner, he  moderately  corrected  the  plaintiff,  so  that  it  may  be  deter- 
mined from  the  plea  whether  the  correction  was  moderate,  or  not. 

The  county  court,  September  Term,  1845, — ^Bennett,  J.,  pre- 
siding,— adjudged  the  plea  in  bar  sufficient     Exceptions  by  plaintiC 

Briggs  4*  Underwood  and  Lyman  4*  Chitttndm  for  plaintiffl 

1.  The  plea,  as  it  prays  judgment  of  the  whole  declaration,  must 
be  a  perfect  answer  to  the  whole,  or  it  is  defective.  It  is  not  one 
of  those  cases,  where,  by  answering  one  substantive  allegation,  the 
whole  acticm  is  defeated ;  but  it  requires  a  plea  co-extensive  with  the 
tre^asses  set  forth  in  the  declaration.  Even  if  the  plea  is  a  suffi- 
cient answer  to  one  count,  or  more,  it  will  not  avail  \  because,  if  it 
did  not  cover  the  whole  declaration,  that  part,  which  it  was  intended 
to  answer,  should  have  been  pointed  out  and  judgment  prayed  for 
that  part  only.  Nevins  v.  KeeUr^  6  Johns.  63.  HaUett  v.  Holmes^ 
18  lb.  28.  Van  Ness  v.  Hamilton,  19  lb.  349.  Spencer  v.  8ovtk- 
wick,  11  lb.  583.  Jackson  v.  McClaskey,  2  Wend.  541.  1  Chit. 
PI.  454.  Hickok  v.  Chatts,  2  Wend.  419.  Sloam  v.  Despard,  8 
lb.  615.  Gillespie  v.  Thomas,  15  lb.  464.  Riggs  v.  Denison,  3 
Johns.  Cas.  198.  Fletcher  v.  Feck,  6  Cranch  87.  Barnard  v. 
Duthy,  5  Taunt,  27. 

2.  The  plea  answers  but  two  of  the  substantive  allegations  in  the 
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declaration.  The  wounding,  tearing  clothes,  d&c.,  cannot  be  consid- 
ered mere  matter  of  aggra?ation.  PendUburg  v.  Ebnoti^  Cro.  Eliz. 
266.  Trescoii  v.  Carpenter,  1  Ld.  Raym.  239.  Stammers  t.  Yearn 
ley,  2p  £.  C.  L.  19.  Bush  t.  Parker  et  al.,  27  lb.  312.  Reece  ▼. 
Tayhr,  30  lb.  388.  Button  et  oL  t.  Holden,  4t  Wend.  643.  Un- 
derwood T.  Campbell,  13  lb.  78.  Gregory  et  ux.  v.  Hill,  8  T.  R. 
299.    Story's  PI.  535.    4  Taunt.  821. 

3.  The  declaration  avers  three  distinct  trespasses,  committed  on 
the  first,  fifth  and  fifteenth  days  of  Jannary ; — the  plea  justifies  but 
one. 

4.  The  plea  denies  none  of  the  excessive  force  and  violence 
averred  in  the  declaration,  nor  does  it  allege  any  excuse  for  its  exer- 
cise. The  declaration  sets  forth  trespasses  of  such  an  aggravated 
character,  as  cannot  be  justified  by  any  relation  known  to  the  com- 
mon law,  without  alleging  some  sufficient  act  of  the  plaintiff  as  an 
excuse  for  their  commission, — as  resistance,  son  assault  demesne^ 
^c, ;  and  then  he  must  negate  the  using  of  more  force  than  was  ne- 
cessary, either  by  expressly  alleging  it,  or  by  the  common  allegation, 
that  he  committed  the  trespasses,  "  as  he  lawfully  might,  for  the 
cause  aforesaid"  Trescott  v.  Carpenter,  I  Ld  Raym.  229.  Oreg'- 
ory  et  ux.  v.  Hill,  8  T.  R.  299.  Story's  PI.  535.  We.  ure  unable 
to  see,  how  the  definition  of  moderate  correction  can  be  extended  to 
include  a  bruising  and  wounding, — or,  at  aU  events,  how  it  can 
cover  a  destruction  of  goods  and  chattels. 

J,  McM.  Skafter  for  defendant. 

1.  The  plea  answers  "  the  said  assaulting,  beating  and  ill  treating 
the  sud  Clark,  as  in  his  declaration  mentioned,"  in  its  introductory 
part.  In  the  body  of  the  plea  assaults  and  battery  are  confessed  at 
« the  several  times"  mentioned  in  the  declaration,  and  are  justified* 
as  being  the  same  trespasses  complained  of.  This  is  a  fidl  and  cer- 
tain answer  to  the  declaration.  Miehell  v.  Node  et  ux,,  Cowp.  828. 
Burgess  v.  Freelove,  2  B.  d&  P.  425.  English  v.  Pursor,  6  East 
395.  The  third  special  cause  of  demurrer  proceeds  upon  the 
ground,  that  it  is  necessary  to  answer  every  particular  of  the  charge 
in  the  declaration.  To  do  this  would  lead  to  answering  matters  of 
aggravation,  as  well  as  those  forming  the  gravamen  of  the  charge, 
and  to  a  needless  and  endless  prolixity ;  and  if  the  plaintiff  intended 
14 
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to  rely  upon  an  excess  of  violence,  he  should  have  new  assigned. 
Gale  V.  Dalrympk,  1  C.  &  P.  381.  Thomas  ▼.  Marsh  et  al,,  5  C. 
4&  P.  596.  Taylor  v.  Coh,  3  T.  R.  292 ;  iST.  C,  1  H.  Bl.  565. 
Gates  T.  Bayley,  2  Wils.  313.  Chreen  v.  Jmes,  1  Saund.  R.  295,  n. 
6.    2  lb.  411,  n.  4.     Gould's  PL  366. 

2.  The  general  demurrer  denies  the  right  of  a  school  master  to 
administer  moderate  correction  to  his  pupil.  The  principle,  that  a 
parent  might  correct  his  child,  for  his  admonition  and  reproof,  has 
always  been  recognized.  The  instructor  in  the  public  schools  is 
held  to  have  a  delegated  authority  from  the  parent,  which  is  limited 
to  the  purposes  for  which  it  was  given, — ^the  proper  education  of  the 
individual  pupil,  and-  the  preservation  of  order  and  government  in 
the  schools.  1  BL  Com.  373, 374.  2  Kent  205.  1  Selw.  N.  P.  34. 
Rast.  Ent.  613,  pi.  18.  We  claim,  also,  that  the  school  master  is  a 
quasi  public  officer,  having  charge  of  a  public  interest ;  that  if  his 
jurisdiction  is  limited,  yet  tli^t  within  his  limits  his  acts  are  govern- 
mental in  their  nature,  and  that  every  intendment  is  to  be  made  in 
his  favor. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  This  must  be  taken  as  a  plea  to  the  whole  decla* 
ration.  It  commences  in  bar  of  the  action  generally,  and  proceeds 
to  allege,  that,  before  and  at  the  several  times  in  the  declaration 
mentioned,  the  defendant  was  a  school  master  and  the  plaintiff  was 
his  scholar, — that  the  plaintiff  was  then  and  there  guilty  of  the  inso- 
lence and  disobedience  alleged, — whereupon  the  defendant  corrected 
him,  d&c.  And  in  order  to  give  to  this  language  its  obvious  and  nat- 
ural import,  it  should  be  understood  in  a  plural  and  distributive 
sense,  as  applying  to  the  different  occasions  on  which  the  trespasses 
are  charged.  The  plea  also  concludes  in  bar  of  the  entire  action. 
And  there  is,  moreover,  an  established  rule,  that  every  plea  shall  be 
treated  as  a  plea  to  the  whole  declaration,  unless  it  is  expressly  lim- 
ited to  some  particular  portion.     Gould's  PL  362. 

We  must,  then,  inquire,  whether  the  plea  is  sufficient,  considered 
as  a  plea  to  the  whole  declaration.  To  be  so,  it  must  appear  to 
contain  an  answer  to  all  that  is  alleged  as  the  direct  ground  and  gist 
of  the  action,  and  such  answer  must  be  valid  and  sufficient  in  law. 

In  regard  to  the  first  of  these  requisites  the  defendant  insists,  if 
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any  of  ike  acts  charged  in  the  declaration  are  not  comprehended 
within  the  terms  ased  in  the  commencement  of  the  plea,  and  conse- 
quently are  not  attempted  to  be  justified,  that  those  acts  should  be 
considered  as  matters  of  aggravation  merely,  and,  as  such,  not  re- 
quiring any  justification.  But  matter  of  aggrayaition,  correctly  un- 
derstood, does  not  consist  in  acts  of  the  same  kind  and  description 
as  those  constituting  the  gist  of  the  action,  but  in  something  done 
by  the  defendant,  on  the  occasion  of  committing  the  trespass,  which 
is,  to  some  extent,  of  a  different  legal  character  from  the  principal 
met  complained  of  As  where  the  plaintiff  declares  in  trespass  f<Hr 
breaking  and  entering  his  dwelling  house,  and  alleges,  in  addition, 
that  the  defendant  also  destroyed  his  goods  in  the  house,  assaulted 
and  beat  his  domestics,  or  debauched  his  daughter,  or  servant.  Now, 
conceding  that  for  some  or  all  of  these  acts  the  plaintiff  might  sup- 
port trespass,  yet  it  could  only  be  done  by  an  essential  change  in  the 
frame  and  technicai  character  6f  his  declaration.  ^  And  hence  they 
iroald  be  regarded  as  matters  alleged  for  the  purpose  of  aggravating 
the  tre^ass  declared  upon,  by  showing  the  motive  with  which  it  was 
committed,  unless,  upon  a  justification  being  pleaded,  the  plaintiff 
should  see  fit  to  waive  his  first  and  ostensible  cause  of  action,  and 
set  them  forth  in  a  replication,  or  new  assignment,  as  distinct  and 
substantive  grounds  of  recovery.  Taylor  v.  Cole,  3  T.  R.  299. 
HubbeU  V.  Wheeler,  2  Aik.  359. 

In  this  instance,  however,  all  the  grievances  charged  must  be 
looked  upon  as  acts  of  direct  trespass  to  the  plaintiff's  person,  and 
all  remediable  by  an  action  of  the  same  class  and  denomination. 
And  in  Bush  v.  Parker  et  al,  27  E.  C.  L.  312,  where  the  declara- 
tion  charged  assaulting,  seizing  and  laying  hold  of  the  plaintiff,  pull- 
ing and  dragging  him  about,  striking  him  many  violent  blows,  forc- 
ing him  out  of  a  certain  field  into  and  through  a  pond,  and  there 
imprisoning  him,  and  the  plea  justified  assaulting,  seizing  and  laying 
hold  of  the  plaintiff,  and  pulling  and  dragging  him  about,  it  was 
held,  that  the  alleged  grievances,  which  the  plea  omitted  to  notice, 
were  in  themselves  trespasses,  requiring  to  be  justified.  Tindal, 
Ch.  J.,  says, — '*  It  is  plain,  that  they  are  links  in  a  chain  of  trespasses, 
following  each  other,  and  not  mere  aggravation  of  the  first  assault." 
And,  in  our  opinion,  it  is  no  less  evident,  that,  aside  from  the  aver- 
ment of  certain  special  damages  as  consequent  upon  the  acts  charged, 
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the  present  declaration  exhibits  a  mere  succession  of  trespasses,  each 
requiring  some  competent  justification,  or  excuse. .  It  therefore  be- 
comes necessary  to  determine  in  how  extensive  a  sense  the  words 
"  assaulting,  beating,  and  ill  treating,"  as  used  in  the  introductory 
part  of  the  plea,  shall  be  understood  and  applied.  When  the  defend- 
ant in  a  case  of  this  kind  would  plead  in  bar  generally,  he  may  com- 
mence his  plea  with  such  a  general  reference  to  the  charges  con- 
tained in  the  declaration,  as  will  necessarily  embrace  the  whole  sub- 
ject of  complaint,  or  he  may,  as  in  this  case,  set  down  in  detail  the 
several  alleged  acts  which  he  proposes  to  justify.  But  in  the  latter 
case  the  justification  is  usually  confined  to  the  acts  thus  specified ; 
BO  that,  if  the  declaration  alleges  a  mayhem,  or  a  wounding  and 
knocking  the  plaintiff  down,  and  the  plea  is  silent  in  these  particu- 
lars, such  charges  will  not,  in  general,  be  held  to  come  within  the 
scope  of  the  justification. 

Now  the  declaration,  in  alleging  the  trespasses  committed,  goes 
far  beyond  the  necessary  legal  import  of  the  introductory  t^ms  used 
in  this  plea ;  for  neither  of  these  is  held,  ex  vi  termini^  to  include  an 
actual  wounding,  or  such  other  acts  of  extreme  violence  and  severi- 
ty as  the  declaration  charges.  Titletf  v.  Foxtdl,  WiUes  688.  Wil* 
Hams  V.  Jones,  2  Str.  1049,  Ham.  N.  P.  149.  And  hence  those 
terms,  without  the  explanatory  words,  ''  as  in  the  declaration  men- 
tioned," would  not,  as  I  think,  render  the  plea  sufficiently  compre- 
hensive to  meet  the  whole  declaration.  But,  with  the  aid  of  these 
expressions,  the  plea  may  be  understood  as  a^uming  to  justify  the 
assaulting,  beating,  and  ill  treating,  precisely  as  they  are  described 
and  set  forth  in  the  declaration.  And  if  so,  it  is  co-extensive  with 
the  alleged  cause  of  action. 

We  are  brought,  then,  to  the  question,  whether  a  sufficient  justiiU 
cation  is  disclosed  for  all  that  is  alleged  against  the  defendant.  The 
plea  is  based  upon  the  right  of  a  school  master  to  correct  his  scholar, 
a  right  which  has  always  been  practically  and  judicially  sanctioned. 
But  it  rests  upon  similar  ground  as  the  right  to  correct  a  child,  or 
servant,  and  the  chastisement  must  not  exceed  the  limits  of  a  modp 
erate  correction.  1  Hawk.  P.  C.  130.  1  Stephen's  N.  P.  219. 
And  though  courts  are  bound,  with  a  view  to  the  maintenance  of 
necessary  order  and  decorum  in  schools,  to  look  with  all  reasoaiabla 
indulgence  upon  the  exercise  of  this  right,  yet,  whenever  the  ooi> 
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rectioDy  as  confessed  bj  the  pleadings,  or  as  proved  on  trial,  shall 
appear  to  have  been  clearly  excessive  and  cruel,  it  must  be  adjudged 
illegal. 

The  matter  may,  indeed,  be  so  presented  by  the  pleadings,  that 
the  court  would  not  be  able  to  decide,  from  them  alone,  whether  the 
master  had  abused  his  authority ;  as  where  the  plea  of  moderate  cor- 
rection proceeds  to  allege  resistance  by  the  scholar,  so  that  the  acts 
of  the  master  should  be  referred,  in  part,  to  self  defence.  The  plea 
would  then  become  somewhat  analogous  to  that  of  son  assault  de- 
mesne^  and  whether  an  excess  of  force  had  been  used,  could,  in  gen- 
eral, be  determined  only  by  the  evidence  on  trial.  But  such  is  not 
the  case  upon  these  pleadings.  It  is  therefore  as  competent  for  the 
court  to  test  the  merits  of  this  plea  upon  demurrer,  as  to  determine 
when  the  plea  of  moUiter  tnanus  imposuit  is  a  good  answer  to  the 
charges  in  a  declaration.  The  latter  plea  will  justify  acts  which 
amount  to  assault  and  battery  in  law,  as  the  forcible  expulsion  of  a 
person  from  one's  house,  or  land,  when  he  refrises  to  leave  it  on  r^ 
quest  But  since  the  party,  if  unresisted,  can  exercise  his  right  in 
such  a  case  without  violence  and  outrage,  such  a  plea,  without  more, 
is  not  sufficient,  when  the  declaration  alleges  the  infliction  of  severe 
blows,  a  wounding  of  the  plaintiff,  or  knocking  him  down.  The 
plea  must  therefore  aver  some  adequate  excuse  for  such  acts  of  se* 
verity ;  as  that  they  were  rendered  necessary  by  the  plaintiff's  re* 
sistance.  Chegary  4-  mfe  v.  Hill,  8  T.  R.  299.  Oaks  v.  Wood, 
2  M.  &  W.  791. 

Ccmsiderations  of  a  similar  bearing  are  applicable  here.  We , 
cannot  know  Uie  precise  degree  of  severity  which  the  occasion  called 
for,  but  nothing  is  disclosed  to  justify  the  defendant  in  proceeding 
to  extraordinary  lengths.  If  any  such  ground  existed,  it  should  have 
been  placed  upon  the  record.  As  the  case  now  aqppeaor^  we  have  no 
difficulty  in  saying,  that  the  chastisement  was  carried  far  beyond  the 
limits  of  a  moderate  correction. 

Judgment  of  the  county  court  reversed,  and  judgment  that  the 
plea  in  bar  is  insufficient. 
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Alans  ON  L.  Wright  v.  NAxiiAif  Shitii. 

An  award  ia  n<»t  void  for  uncertainty,  wbrcli  provides  that  fine  of  Ibe  pirtiei 
shall  pay  the  "  taxable  cost*  ^'  of  a  iuit  wbtcli  Lad  been  pending  in  court. 

But,  to  entiif*  tli^  plaiotilT  to  recover  upon  sucb  an  award ,  lie  must  aver  in 
hi»  declaration  tbat  the  taxahk  costs  amounted  lo  a  certain  sp^ci^ed  9tim,  oF 
which  the  dofendant  had  fujiice  before  suit  brought^  and  if  thia  averment  U 
^mitt^df  Ibe  declaration  is  bad  upon  demurrer 

The  general  rule  of  pleading  li,  that,  wb«ti  tnatter  is  more  pecutiarlj  vrithm 
tbe  knowledge  of  one  of  the  parties  than  of  the  other,  noiioe  ia  oecesiary, 
although  tJie  terms  of  the  contract  do  not  require  iL 

Debt  upan  an  award.  The  declaralloii  eontainetl  I  wo  counts, 
the  first  of  which  was  traversed  and  the  issue  found  for  the  defend- 
ant In  the  second  count  the  plaintiff  alleged,  that  a  suit  hud  been 
|kending  in  his  favor  against  the  defendajit  and  his  son,  that  the  de- 
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fendant  agreed  with  him,  by  bond,  to  sabmit  the  matter  in  contro* 
versy  to  arbitration,  and  that  the  arbitrators  made  an  award,  by  which 
they  ordered,  that  the  defendant  should  pay  to  the  plaintiff  his  "  tax- 
able costs"  in  the  suit  pending  between  them;  and  the  plaintiff 
averred,  that  said  "taxable  costs"  '^amounted  to  a  large  sum,  to 
wit  the  sum  of  sixty  dollars,  and  that  afterwards  &c.  he  demanded 
the  same>"  of  the  defendant,  and  that  the  defendant  neglected  and 
refused  to  make  payment. 

The  defendant  craved  oyer  of  the  bond  of  submission  and  award 
and  set  forth  the  same  at  length,  and  pleaded,  that  he  had  performed 
all  things  on  his  part  to  be  performed,  except  paying  the  said  taxable 
costs,  and  that  he  had  been  at  aU  times  ready  to  pay  those,  but  that 
the  plaintiff  had  never,  before  the  commencement  of  this  suit,  taxed 
them,  nor  caused  them  to  be  taxed.  To  this  plea  the  plaintiff  de- 
murred. 

The  county  court,  September  Term,  1844, — Rotce,  J.,  presid* 
ing, — adjudged  the  plea  insufficient.     Exceptions  by  defendant. 

After  argument  by  O.  Stevens  and  H,  E.  Seymour  finr  plaintiff, 
and  by  SmaUetf  4r  Adams  for  defendant,  the  opinion  of  the  court 
was  delivered  by 

Bennett,  J.  We  think  there  is  no  objection  to  the  validity  of  the 
award,  on  the  ground  of  uncertainty.  '*  That  is  certian,  which  can 
be  rendered  certain."  The  award  enjoins  upon  the  defendant  the 
payment  of  the  taxable  costs  in  the  suit  referred  to.  The  law  pre- 
scribes what  items  constitute  what  are  called  taxable  costs  in  any. 
given  cause;  and  the  facts  being  given,  the  sum  total  of  the  taxable 
costs  is  readily  ascertained. 

To  have  entitled  the  plaintiff  to  recover,  he  should  have  averred 
in  his  declaration,  that  the  taxable  costs  amounted  to  a  sum  certain, 
of  which  the  defendant  had  notice  before  suit  brought 

The  rule  in  pleading  seems  to  be,  that,  when  matter  is  more  pecu* 
liarly  within  the  knowledge  of  one  of  the  parties,  than  the  other,  no* 
tice  is  necessary,  though  the  terms  of  the  contract  do  not  require  it. 
The  question,  then,  is,  was  the  amount  of  the  taxable  costs  in  the  suit 
referred  to  in  the  award  more  peculiarly  within  the  knowledge  of  the 
plaintiff,  than  the  defendant.  We  think  this  is  settled  by  authority. 
In  Harris  v.  Ferrand,  Hardr.  42,  the  doctrine  is  advanced,  that. 
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upon  a  promise  to  pay  all  costs  in  a  suit  referred  to,  tbere  most  be, 
before  the  action  is  brought,  notice  of  the  amount;  and  Comyns  cites 
this  case  with  approbation ; — Com.  Dig.,  Pleader  C  73.  In  Barnes 
▼.  Parker^  8  Mete.  134,  the  promise  was  to  pay  the  costs  taxed  d&c. ; 
and  notice  was  required  in  that  case.  In  Safford  t.  /Stevens,  2  Wend. 
158,  the  promise  was,  to  pay  the  tazabk  costs ;  and  the  court  held 
there  must  be  notice  of  the  amount  The  expenditures  for  wit- 
ness fees,  costs  of  subpoenas  and  service,  &c.,  to  which  a  party  may 
be  subjected  in  prosecuting  or  defending  a  suit,  and  which  would 
constitute  proper  items  of  taxation,  are  peculiarly  within  the  party's 
own  knowledge. 

The  award  is  to  pay  the  taxable  costs.  We  do  not  think,  that  this 
necessarily  requires*  that  the  costs  should  have  been  in  fact  taxed 
by  the  proper  officer.  If  the  award  had  been  to  pay  the  taxed  easts, 
it  might  have  been  so.  Taxable  costs  means  such  as  the  party  was 
entitled  to  have  taxed  by  law ;  and  the  amount  may  well  be  ascer- 
tained without  an  actual  taxation  either  by  the  court,  or  clerk,  and 
notice  may  be  given  of  the  amount.  The  avermeiit  in  the  declara- 
tion, that  the  taxable  costs  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  sixty  dollars,  we  think  is  sufficient  in  that  respect; 
but  there  is  no  allegation,  that  the  defendant  had  notice  of  the  amount 
before  suit  brought.  The  allegation,  that  the  plaintiff  demanded  of 
the  defendant  sixty  dollars,  is  not  an  allegation  of  notice,  that  the 
taxable  costs  amounted  to  that  sum. 

The  result  to  which  we  have  come  is,  tliat  the  declaration  is  in- 
sufficient in  this  particular. 

The  clerk  will  enter  the  judgment  of  the  county  court  reversed, 
and  judgment  that  the  plea  in  bar  to  the  second  count  in  the  decla- 
ration is  sufficient,  and  that  the  defendant  recover  his  costs. 
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James  Tobias  o.  John  McGregor,  Jr. 

Under  the  provisions  of  the  Revised  Statutes,  which  entitle  a  defendant, 
who  has  a  demand  on  book  against  the  plaintiff,  to  file  a  declaration  ia 
offnet,  the  defiindant  has  no  right  to  file  a  declaration  in  the  Ibm  of  an  ac« 
tioD  of  account.    The  atatute  contemplates  a  declaration  on  book  accouat. 

If,  in  snch  case,  the  defendant  file  a  declaration  in  accoant,  and  judgment  to 
aceoont  is  rendered,  and  an  auditor  is  appointed  and  the  case  continued, 
the  ooantj  court  may  nevertheless,  in  its  discretion,  at  a  subaaqaent  terni» 
sastain  a  motion  to  dismiss  such  declaration. 

This  was  a  declaration  in  offset,  in  the  usual  form  of  an  action  of 
account,  filed  in  the  county  court  at  the  April  Term,  1846,  at  which 
term  an  action  of  assumpsit  in  favor  of  this  defendant  against  this 
plaintiff  was  entered  in  court.  The  defendant  entered  an  appear- 
ance in  the  action  upon  the  docket  of  the  court,  and  judgment  to 
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account  was  rendered,  an  auditor  waa  appointed,  and  the  action  was 
continued.  At  the  September  Term,  1846,  of  the  county  court  ttte 
defendant  moved  to  dismiss  this  action,  for  the  alleged  reason  that 
the  declaration  was  improperly  filed  ;  and  the  court, — Bennett,  J., 
presiding, — sustained  the  motion  and  dismissed  the  action.  Excep- 
tions by  plaintiff. 

William  W,  White,  for  plaintiff,  contended,  that  the  case  came 
within  the  meaning  and  spirit  of  chapter  34  of  the  Revised  Statutes* 
and  that,  at  all  events,  the  defendant  was  too  late  in  filing  his  motion, 
and  cited  Eaton  v.  Houghton,  1  Aik.  380 ;  Stone  v.  Proctor,  2  D. 
Ch.  108;  Gould's  PL  34,  231 ;  1  Chit.  PL  441-7  ;  1  Saund.  PL  & 
Ev.  1 ;  Washb.  Dig.  579,  §  83 ;  17  Vt.  634. 

G,  Harrington,  for  defendant,  claimed,  that  the  decision  of  the 
court  below  was  within  its  discretion  and  could  not  be  revised  by 
this  court,  and  cited  Probate  Court  v.  Hall  et  al,  14  Vt.  159 ;  Ains" 
worth  v.  Drew,  lb.  563;  Richards  et  al  v.  Wheeler,  2  Aik.  161. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  eighth  section  of  chapter  thirty-four  of  the 
Revised  Statutes,  p.  213,  provides,  that  if  the  defendant,  in  any  ac- 
tion pending  in  the  county  court,  shall  have  a  demand  on  book 
against  the  plaintiff,  which  cannot  be  pleaded  as  an  offset,  he  may 
file  a  declaration  m  such  court,  setting  forth  the  nature  of  such  de- 
mand; which  is  made  sufficient  notice  to  the  adverse  party;  and 
the  statute  declares,  that  the  same  proceedings  shall  be  had  thereon, 
as  if  the  action  on  book  had  been  commenced  in  the  usual  form.  The 
ninth  section  provides,  that  when  a  declaration  on  book  is  so  filed, 
the  court  shall  proceed  to  trial  on  such  declaration,  previous  to  the 
trial  of  the  original  declaration.  The  tenth  and  eleventh  sections 
of  the  statute  also  speak  of  the  filing  such  declaration, — that  is,  a 
declaration  on  book. 

Our  action  on  book  is-  a  creature  of  the  statute ;  and  though  the 
proceedings  in  it  are  in  an  analogy  to  the  proceedings  in  the  com- 
mon law  action  of  account,  yet  it  is  a  distinct  action  from  that,  and 
is  not  an  appropriate  remedy,  in  cases  in  which  the  action  of  ao 
count  is  brought.  It  has  always  been  the  practice  to  confine  the 
remedy  under  the  eighth  section  to  a  declaration  appropriately  in 
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fbnn  a  declaratiiMi  on  book.  We  have  no  doubt,  considering  the 
different  sections,  that  this  practical  construction  of  the  statute  is 
the  sound  one.  No  question,  then,  can  be  made,  but  that,  if  the 
motion  to  dismiss  had  been  made  at  the  same  term  of  the  court  in 
which  the  declaration  was  filed,  it  should  have  prevailed. 

It  is  however  urged,  that  it  was  error  in  the  county  court  to 
dismiss  the  declaration  at  the  subsequent  term,  after  the  proceedings 
detailed  in  the  bill  of  exceptions  had  been  had.  But  we  think  not 
In  the  case  of  Cross  et  ah  v.  Haskins,  13  Vt  540,  it  was  held,  that 
m  declaration  filed  on  book,  under  the  eighth  section  of  chap.  34  of 
the  Revised  Statutes,  was  not  to  be  regarded  as  a  distinct  entry,  but 
simply  as  a  pleading  in  the  original  action,  and  as  a  branch  of  that 
cause.  So  in  this  case,  the  declaration,  which  the  defendant  in  the 
original  action  filed,  must  be  regarded  as  a  part  of  the  pleadings  in 
that  suit 

The  doctrine  of  those  cases,  in  which  it  is  held,  that  any  irregiv 
larity  in  the  process  is  waived  by  the  defendant's  pleading  to  the 
merits  of  the  action,  has  no  application  to  this  case.  It  was  compe- 
tant  for  the  county  court,  in  the  exercise  of  a  sound  discretion,  to 
entertain  the  motion  to  dismiss  the  declaration,  filed  for  the  purpose 
of  procuring  an  ofl&et,  though  made  at  the  second  term,  and  after 
judgment  to  account  This  court  cannot  say,  that  there  was  error 
in  the  decision  of  the  county  court  on  the  motion  to  dismiss,  arising 
out  of  the  time,  simply,  when  they  entertained  the  motion;  and  it  is 
clear,  that  the  defendant  had  no  right  to  file  a  declaration  in  the 
common  law  action  of  account,  under  the  statute. 

The  result  is,  the  judgment  of  the  county  court  is  affirmett 
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State  v.  Moses  Goodrich. 

Where  a  respoDdent  waa  indicted  for  discharging  a  gan  at  a  poraon  and 
wounding  him,  and  the  person  injared  was  a  witness  on  the  trial,  and  it 
appeared  that  the  afTray  took  placo  on  the  premises  of  the  respondent,  it 
was  held,  that  the  respondent  might  prove  the  declarations  of  the  witness, 
made  while  on  bis  way  to  the  place  where  the  atTray  happened,— the  wit- 
ess,  upon  being  inquired  of  on  cross  examination,  having  denied  them. 
And  quart,  whether  such  declarations  and  the  acts  of  the  witness,  while 
going  to  the  place,  might  not  be  proved  without  inquiry  oq  cross  examina- 
tion, as  showing  the  tnttfU  with  whieh  he  went  there. 

In  aucli  case  evidence  might  be  proper  of  previous  threats  made  by  the  wit» 
neas  as  to  the  respondent,  and  of  previous  affrays  between  them,  if  so  con- 
aected  with  the  affray  in  question  as  to  have  any  tendency  to  show  that  the 
jrespondent,  at  the  time,  had  just  cause  of  alarm ^  and  to  fear  sejrioQs  injur^r 
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to  hifl  penon,  or  propertj.  Bat  wbera  a  oase  is  00  indofinitoljr  atatod  opoa 
the  bill  of  exceptionsi  as  to  leave  it  uncertain  how  far  evidence  offered  waa 
admiaaibley  it  will  not  be  presamed  that  there  was  error  in  the  coort  below 
in  rejecting  the  evidence. 

Indictment  for  assault  and  battery  upon  one  Green  by  firing  at 
him  with  a  gun.  Plea,  not  guilty,  and  trial  by  jury,  June  Term, 
1846, — Bennett,  J.,  presiding. 

On  trial  evidence  was  given  tending  to  prove  that  a  quantity  of 
haj  had  been  attached,  at  the  suit  of  Green  against  the  respondent, 
as  the  property  of  the  respondent;  that  on  the  evening  of  the  1 6th  of 
October,  1845,  Green  and  ene  Conner,  at  the  request  of  the  consta- 
ble who  made  the  attachment,  went  to  the  house  of  the  respondent, 
where  the  hay  was,  for  the  purpose  of  seeing  that  the  hay  was  safe 
and  not  in  any  way  wasted  i  that  they  arrived  there  between  nine  and 
ten  o'clock  in  the  evening;  and  that  while  quietly  there,  making  no 
dbturbance,  the  respondent  fired  his  gun,  loaded  witb  powder  and 
shot,  upon  Green  and  wounded  him. 

The  respondent  claimed,  that  the  assault  and  battery,  if  committed 
by  the  respondent,  were  committed  by  him  in  defence  of  his  person, 
or  property ;  and  offered  evidence  tending  to  prove  that  there  had,  at 
previous  times,  been  affrays  at  the  dwelling  house  of  the  respondent, 
and  that  his  house  had  been  attacked  and  his  property  destroyed, 
and  that  Green  was  one  of  the  company,  and  that  Green  had  fre- 
quently threatened  violence  upon  the  person  of  the  respondent.  The 
court  decided,  that  it  was  not  competent,  as  defence  to  this  prosecu- 
tion, to  inquire  into  previous  affrays  or  contentions  between  the  res- 
pondent and  Green,  and  excluded  the  evidence  offered,  but  admitted 
evidence  to  show  all  that  took  place  on  the  evening,  or  night,  when 
the  al&ay  complained  of  took  place,  tending  to  show  that  the  assault 
and  battery  complained  of  were  committed  in  defence  of  the  person, 
or  property,  of  the  respondent. 

Green,  who  was  a  witness  on  the  part  of  the  prosecution,  was  asked 
by  the  respondent,  on  cross  examination,  whether  he  did  not  say  to 
a  certain  person,  while  he  was  on  his  way  to  the  house  of  the  res- 
pondent on  the  evening  when  the  affray  complained  of  took  place, 
that  we  wanted  to  get  some  powder  for  the  purpose  of  blowing  up 
^be  boose  of  the  respondent ;  and  Green  denied  that  he  so  said.    The 
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respondent  then  offered  to  prove  that  Green  did  so  say ;  bat  the 
court  excluded  the  evidence. 
The  jury  returned  a  verdict  of  guilty.    Exceptions  by  respondent. 

LinsUy  and  Beckwith  for  respondent. 

1.  The  degree  of  force  a  man  may  use  in  resisting  an  attack  on 
his  person,  or  property,  especially  in  the  night,  depends  very  much 
on  what  he  may  reasonably  consider  the  nature  of  that  attack.  If 
his  house  and  property  have  been  attacked  by  a  mob  on  one  night, 
and  an  attack  apparently  similar  is  made  the  succeeding  night,  he 
would  be  clearly  justified  in  resorting  to  the  greatest  force  immedi- 
ately. 

2.  The  Witness  to  contradict  Green  should  have  been  admitted. 
The  question  was  not  collateral.  Whatever  Green  said,  at  the  time, 
in  reference  to  his  purpose  in  going  to  the  respondent's  house,  was 
evidence  to  contradict  his  statements  made  on  the  trial. 

0.  W,  Chrandy^  state's  attorney. 

1.  The  testimony  offered  in  reference  to  former  affrays  and  con- 
troversies was  properly  excluded.  A  provocation,  which  will  justify 
an  assault  and  battery,  must  occur  at  the  time  of  the  affray ;  other- 
wise it  cannot  well  be  urged  that  the  party  acted  in  self  defence. 

2.  The  question  put  to  the  witnes.  Green,  on  cross  examination, 
was  in  regard  to  a  fact  clearly  collateral  to  the  issue.  His  answer 
was  on  that  account  conclusive.     1  Stark.  Ev.  134.     12  Vt.  585. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  question  made  in  the  defence  of  the  present 
case  was,  whether  the  principal  witness  on  the  part  of  the  state,  upon 
whom  the  defendant  is  charged  with  making  an  assault,  did  himself 
make  the  first  assault,  and  whether  what  the  defendant  did  was  done 
in  self  defence.  Green  testified,  that  he  did  not  make  any  disturb- 
ance about  the  defendant's  dwelling,  or  assault  upon  his  person.  He 
was  then  asked  if  he  did  not,  while  on  the  way  to  the  defendant's 
house,  on  the  night  of  the  affiray,  declare  to  a  particular  person,  that 
he  wanted  some  powder  to  blow  up  the  defendant's  house, — ^which 
be  denied.    The  defendant  then  offered  to  show,  that  he  did  make 
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sach  declaration;  and  the  court  rejected  the  evidence,  npcm  the 
groand  that  the  inquiry  concerned  a  matter  wholly  collateral  to  the 
main  issue. 

It  is  not  always  easy  to  determine  precisely  what  is  collateral  to 
the  main  issue.  Something  on  that  head  must  be  left  to  the  discre* 
tion  of  the  judge  presiding  at  the  trial.  In  the  present  case,  if  it 
was  material  to  know  with  what  intent  the  witness  w&ntt  there,  that 
could  only  be  shown  by  his  acta  and  his  declarations  in  connection 
with  those  acts.  For  this  purpose  the  efforts  and  inquiries,  which  the 
witness  made,  for  help  and  implements,  whether  of  offence,  or  de» 
fence,  would  be  material. 

As  part  of  that  intent  it  might  have  been  shown,  that  he  declared 
his  intention  to  be  only  to  see  if  the  hay  remained ;  and  we  i^pre- 
hend,  what  is  stated  in  the  bill  of  exceptions,  in  regard  to  the  ten- 
dency of  the  testimony  on  the  part  of  the  state,  to  show  that  he  went 
there  wUh  thai  intent,  mast  have  been  derived,  partly,  at  least,  from 
his  declarations  on  the  way  and  while  there.  That  is  the  only  way 
it  coold  be  shown,  aside  from  his  own  testimony.  And  we  think, 
that  all  his  declarations  from  the  time  of  his  setting  out  on  this  ex- 
pedition, in  connection  with  his  acts,  are  competent,  to  show  with 
what  intent  he  went  there ; — and  if  an  innocent  intent  may  be  shown 
in  this  way,  then  the  contrary  may  also  be  shown  in  the  same  man- 
ner, and  this  may  be  shown  by  Green,  or  any  other  witness ;  and  in 
this  view  the  evidence  was  in  no  sense  collateral. 

If,  then,  Green  denied  making  such  a  declaration,  it  might  be 
shown,  that  he  in  fact  did,  both  as  tending  to  impeach  the  witness 
by  contradicting  him,  and  as  going  to  establish  the  fact,  that  he  went 
there  for  the  purpose  of  beginning  an  affi'ay,  and  as  tending  to  jas- 
tify,  perhaps,  more  vigorous  defence  of  any  supposed  offensive  move- 
ments on  the  part  of  Green.  For  a  part  of  the  evidence,  rejected 
was,  that  he  had  repeatedly  threatened  the  defendant ;  and  it  is  not 
impossible,  that  if  this  evidence  had  been  admitted  by  the  court;  the 
defendant  might  have  satisfied  the  jury,  that  he  had  been  informed 
of  the  fact  of  Green's  approach,  and  of  his  declarations  of  his  intent, 
— although,  from  the  case,  this  seems  hardly  probable. 

But  these  declarations  are  material,  as  showing  the  intent  with 
which  Green  went  there,  and  also  his  feelings  towards  the  defendant ; 
and  it  has  been  held,  both  in  this  state  and  in  England,  that  this  last 
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point  is  a  sufficient  ground  of  impeadiing  a  witness,  and  that  tlie 
declarations  of  the  witness  to  this  eflfect  may  be  shown,  as  substantive 
matter  of  proof,  without  first  inquiring  of  him.  JLwd  Stafford  % 
case^  7  Howell's  State  Trials  1400, — where  it  was  permitted  to  be 
shown,  that  the  witness  had  attempted  to  suborn  witnesses  to  testify 
fidsely  against  the  prisoner.  So  in  Thomas  v.  Daoid,  C.  6l  P.  350| 
where  a  female  witness  was  offered,  on  the  part  of  the  plaintiff,  to 
prove  a  promissory  note,  claimed  to  be  forged,  it  was  permitted  to  ask 
the  witness  if  she  was  not  the  kept  mistress  of  the  plaintiff,  for  the  pur- 
pose of  showing,  that  she  had  a  motive  to  favor  the  plaintiff,  or  was 
easily  controlled  by  him,  and  might  thus  be  induced  to  give  false  evi* 
dence.  And,  upon  the  witness  denying  it,  she  was  contradicted  by  oth- 
er witnesses, — ^the  court  holding  the  matter  not  collateral.  So  it  is  al« 
ways  compet^t  to  ask  a  witness,  if  he  has  not  said,  he  would  be  re- 
venged upon  the  party,  against  whom  he  is  called,  and  this  with 
reference  to  the  very  suit  on  trial,  and,  if  the  witness  denies  having 
made  such  declarations,  to  contradict  him,  by  showing  that  he  did 
make  them.  S  Camp.  63S.  And  in  Pierce  v*  Gilson^  9  Yt.  216, 
it  was  permitted  to  show,  that  an  ill  state  of  feeling  existed,  on  the 
part  of  the  witness,  as  to  the  party  against  whom  he  was  called,  and 
this,  without  first  asking  the  witness. 

Whether,  then,  we  consider  the  declarations  of  Green  as  tending 
to  show,  tliat  he  went  there  for  the  purpose  and  with  the  intent  of 
making  a  serious  assault  upon  the  defendant,  as  a  part  of  the  res 
gesta,  and  tending  to  characterize  the  whole  transaction,  both  as  to 
the  defendant  and  the  witness,  and  their  several  acts,  and  thus  the 
better  to  enable  the  heirs  to  determine,  whether  the  one,  or  the  other, 
was  the  aggressor,  and  whether  the  defendant  acted  in  good  faith  in 
the  matter, — or  as  tending  to  show  the  state  of  mind,  which  the  wit* 
ness  entertained  towards  the  defendant,  and  the  temptation,  which 
he  would  have  to  put  the  most  favorable  construction  upon  his  own 
acts  and  the  most  exaggerated  one  upon  those  of  the  defendant,  the 
evidence  was  clearly  admissible, — and  probably  without  first  inquir- 
ing of  the  witness, — and  dso  as  tending  to  impeach  the  witness,  by 
contradicting  his  main  evidence, — in  which  view  he  must  first  be 
inquired  of.     1  Stark.  £v.  189,  199. 

Upon  the  other  point  the  case  is  too  indefinitely  stated,  to  deter- 
mine, with  much  certainty,  how  far  the  evidence  was  admissible. 
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If  tbe  decision  was  intended  to  exclade  all  evidence  of  prerioofl 
threats,  or  affrays,  on  the  part  of  the  witness,  as  to  the  defendant, 
unless  upon  that  very  night,  it  might  be  clearly  wrong,  and  would 
be,  if  the  testimony  had  any  tendency  to  show,  that  the  defendant, 
at  the  time,  had  just  cause  of  alarm  and  to  fear  serious  injury  to  his 
perscm  or  property.  A  case  might  bare  been  made  out,  coming 
within  the  offer,  which  would  have  justified  the  defendant,  even  if  be 
had  taken  the  life  of  the  witness ;  and  the  decision  of  the  court,  in 
tbe  terms  in  which  it  is  expressed,  would  have  rejected  it,  unless 
occurring  at  that  very  time.  But  we  are  not  to  presume  any  socb 
case  was  proposed  to  be  made  out  by  tbe  defendant,  or  it  would  have 
been  admitted  by  the  court  We  rather  presume,  that  the  offer  was 
intended  to  show,  that  the  defendant  and  witness  had  had  frequent 
quarrels, — ^wbich  was  not  farther  important,  than  as  it  tended  to 
show  tbe  temper  and  disposition  of  tbe  witness  Green;  and  not  hav- 
ing been  offered  finr  any  such  purpose,  it  is  impossible  for  us  to  say 
there  was  error  in  rejecting  it. 

Judgment  that  the  verdict  be  set  aside,  and  tbe  respondent  have  a 
new  trial.     Cause  remanded  for  that  purpose. 


Nathan  Myrick  v.  Francis  Slason,  Theodatus  Phelps  and 
Edoar  L.  Ormsbee. 

Where  the  pBitiea  entered  into  a  contract  under  eeal,  by  which  the  plaintiff 
was  to  open  a  marble  quarry  belonging  to  tbe  defendants  and  furnitb  mar- 
ble, at  a  specified  price  for  each  cubic  foot,  payable  in  instalments,  and  of 
a  specified  description,  sufficient  to  supply  the  defendants*  marble  mill  fbr  a 
time  agreed  upon,  and  tbe  plaintiff  quarried  a  small  quantity  of  marble, 
which  the  defendants  accepted  and  used,  and  it  appeared  that  the  eontraot 
had  not  been  performed  on  the  part  of  the  plaintiff,  but  that  both  parties 
understood  they  were  acting  under  the  contract,  so  fiu*  as  they  went,  it  was 
^  held,  that  the  plaintiff  could  not  sustain  an  action  on  book  account  against 
the  defendants,  to  recover  fbr  his  labor  and  expenses,  or  fbr  the  marble  de- 

-    liTered  to  the  defendants,  but  that  bis  only  remedy  was  by  action  of  eove- 
iiaiit  upon  the  contract. 
16 


123  ADDISON  COUNTY, 


Myrick  o.  Slason  et  al. 


And  it  wae  held,  that  the  rights  of  the  plaintiff,  ia  this  respect,  were  not  va- 
ried by  the  fact,  that  the  defendants,  ailer  the  undertaking  began  to  look 
disconraging,  encouraged  the  plaintiff  to  proceed,  and  expressed  their  con- 
fidence in  his  ultimate  success. 

And  even  if  the  parties  had  abandoned  all  expectation  that  the  marble  fin- 
nished  would  be  accounted  for  at  the  rate  fixed  in  the  contract,  and  treated 
it  as  a  distinct  matter,  still,  as  it  resulted  from  an  attempt  on  the  part  of  the 
plaintiff  to  perform  the  contract,  the  defendants,  by  accepting  it,  would  not 
preclude  themselves  from  showing,  in  defence,  that  they  had  in  fact  received 
less  than  enough  to  compensate  them  for  what  damages  they  bad  sustained 
by  reason  of  the  failure  of  the  plaintiff  to  perform  his  contract. 

And  it  makes  no  difference,  in  such  case,  that  the  contract  was  entered  into 
by  the  parties  rashly,  or  that  it  has  proved  disastrous  in  its  result,  or  that 
both  parties  were  mistaken  in  their  estimate  of  the  expense  necessary  to 
carry  the  contract  into  effect  on  the  part  of  the  plaintiff,  or  that  it  baa 
proved  extremely  difficult,  without  great  and  disproportionate  expense,  to 
carry  the  contract  into  effect,  according  to  its  terms.     • 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  auditors  were  appointed,  who  reported,  in  sub- 
stance, as  follows. 

The  claim  presented  by  the  plaintiff  was  for  labor  performed  and 
Expenses  incurred  by  him  under  a  contract  in  writing,  under  seal, 
entered  into  by  the  parties,  April  10,  1841,  by  which  the  plaintiff 
agreed  to  c^n  a  marble  quarry,  belonging  to  the  defendants,  and  to 
deliver  marble,  in  blocks  of  a  specified  size  and  quality,  at  the  mill  of 
the)  defendants, — ihe  defendants  having  the  right,  however,  to  retain 
id]  the  marble  quarried  by  the  plaintiff,  though  in  blocks  of  less  than 
the  specified  size,  unless  the  plaintiff  should  elect  to  keep  such 
blocks ;  which  right  was  given  him.  The  plaintiff  was  to  receive 
payment,  in  instalments,  for  the  marble  delivered  at  the  mill,  at  a 
specified  rate  for  each  cubic  foot ;  and  he  agreed  to  commence  the 
work  immediately,  and  to  prosecute  the  same  with  reasonable  dili- 
gence through  the  quarrying  season,  and  to  do  the  best  he  could  to 
supply  the  mill  with  blocks  immediately,  and  to  keep  the  mill  sup- 
plied from  and  after  the  first  of  June,  1841. 

The  contract  was  not  performed  by  the  plaintiff  according  to  its 
terms,  and  no  marble  answering  its  terms  was  delivered,  except  & 
^amall  block  of  twenty  feet,    A  quantity  of  other  marble  was  quarried 
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and  drawn  to  the  mill,  and  some  of  it  was  sawed  by  the  defendants ; 
but  it  was  not  otherwise  proved,  that  it  was  accepted  on  the  contract. 
Sufficient  marble,  of  the  description  mentioned  in  the  contract,  could 
not  hare  been  obtained  from  the  quarry,  to  fulfil  the  contract,  by  any 
reasonable  amount  of  labor  during  that  season.  It  appeared,  that 
adler  the  work  had  been  commenced,  and  while  it  was  progressing, 
the  defendants,  in  conversation  with  the  plaintiff,  used  expressions 
of  confidence  in  the  prospects  of  success,  which  tended  to  encourage 
the  plaintiff  to  go  on  with  his  contract.  The  marble,  so  far  as  it  was 
worked,  was  filled  with  natural  seams ;  so  that  few,  and  those  small, 
blocks  of  sound  marble  were  to  be  obtained  ;  and  those  were  injured 
bj  the  use  of  powder, — ^which  was  injudicious  and  imprudent,  if  it 
was  intended  to  preserve  them  for  use. 

After  the  execution  of  the  contract  the  plaintiff  commenced  work- 
ing at  the  quarry  and  continued  to  work  until  the  close  of  the  quar- 
rying season ;  and  his  labor  and  other  expenses  were  estimated  by  the 
auditors  at  9825,00,  towards  which  the  defendants  had  paid  him 
961,96, — cleaving  a  balance  in  plaintiff's  favor  of  $763,04,  if  he  was 
entitled  to  recover  therefor.  The  auditors  also  found,  that  the  mar- 
ble remaining  in  the  quarry  was  considerably  injured  by  the  injudi- 
cious use  of  powder  ;  but  that  the  labor  of  the  plaintiff  in  opening 
the  quarry  was  worth  to  the  defendants,  above  the  damage  done  by 
the  mode  of  quarrying,  tlOO,  and  that  the  marble  sawed  and  used 
by  the  defendants  was  worth  9100,  leaving  a  balance  in  favor  of  the 
plaintiff,  if  he  was  entitled  to  recover  for  what  his  labor  was  worth 
to  the  defendants,  of  9138,04.  But  the  auditors  also  found,  that  if 
die  contract  between  the  parties  had  been  performed  according  to 
its  terms,  it  would  have  been  productive  of  profit  to  the  defendants, 
which  they  failed  to  receive,  of  at  least  9^00,00. 

The  auditors  also  reported,  that  the  defendant  Phelps,  on  the  14th 
day  of  September,  1841,  and  while  the  work  was  in  progress,  sold 
bis  interest  in  the  quarry  to  the  defendant  Slason,  and  ceased,  from 
that  time,  to  have  any  interest  in  the  contract  with  the  plaintiff,  and 
notice  thereof  was  given  Co  the  plaintiff;  and  that  the  balance  in  fa- 
vor of  the  plaintiff  at  that  time,  if  he  were  to  be  allowed  for  what  his 
services  werejworth  to  the  defendants,  was  974,87, — ^unless  the  loss 
to  the  defendants  firom  the  plaintiff's  failure  to  fulfil  the  contract 
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should  be  ofl&et ;  in  which  case  there  would  be  nothing  due  to  the 
plaintiff. 

The  county  court,  December  Term,  1845, — Bennett,  J.,  presid- 
ing,— rendered  judgment  in  favor  of  the  plaintiff  for  974^.  Exr 
ceptions  bj  both  parties. 

C  LimUy  for  defendants. 

1.  The  action  on  book  account  will  not  lie,  because  all  the  plains 
tiffs'  claim  grows  out  of  a  written  contract,  not  executed.  The  au- 
ditors have  endeavored  to  estimate  what  advantage  the  defendants 
may  have  derived  by  opening  the  quarry,  and  they  find  how  much 
the  plaintiff  has  expended ;  but,  on  examining  the  contract,  we  find 
that  the  defendants  contracted  to  pay  for  nothing  of  this  kind.  Ans-- 
tin  v.  Wheeler,  16  Yt  9&  Faxon  et  ai.  v.  Mansfield  et  al.,  2  Mass. 
147.  Stark  v.  Parker,  2  Pick.  267.  8  Yt.  54.  12  Johns.  165. 
13  Johns.  94.     14  lb.  326. 

2.  There  can  be  no  recovery  for  the  value  of  the  stone  sawed ; 
for  there  is  no  evidence  that  they  were  accepted  on  the  contract  ;-^ 
but  if  they  had  been,  there  could  be  no  recovery ;  for  the  audiUwB 
find,  that  the  damages  sustained  by  the  defendants,  by  reason  of  the 
non-fulfilment  of  the  contract,  exceed  the  value  of  this  marble. 

3.  It  is  no  excuse  for  the  non-performance  of  the  ccmtract,  that 
the  marble  could  not  be  obtained  without  great  expense.  That,  by 
the  contract,  was  to  be  at  the  risk  of  the  plaintiff.  Chit  on  Cont. 
272.  Hadley  v.  Clark,  8  T.  R.  259,  267.  BuUack  v.  Dammtt,  6 
T.  R.  650.  Barker  v.  Hodgson,  3  M.  &  S.  267.  BayKes  v.  JFV^ 
typlace,  7  Mass.  325.  Harrington  v.  Dennie,  13  Mass.  93.  Tou^ 
teng  V.  Huhhard,  3  B.  dt  P.  300.     Alleyn  27. 

4.  The  defendants  cannot  be  made  liable  for  the  advantage  re* 
suiting  to  them  firom  the  <^>ening  of  the  quarry.  That  was  a  neces« 
sary  result  of  the  completion  of  the  contract,  but  no  separate  ground 
of  compensation. 

E.  D.  Barber  and  E.  J.  Phelps  for  plaintiff 

1.  When  labor  has  been  performed  and  eiqpenses  incurred  by  the 
plaintiff  under  a  special  c<mtract,  but  not  in  conformity  thereto,  but 
from  which  the  defendant  has  derived  a  benefit,  the  plaintiff  may  re* 
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eoret  such  r^naneratioa  from  the  drfendant,  as  the  benefit  conferred 
upoD  him  is  reasonably  worth ;  Chit,  on  Cont.  451  d&  notes ;  Fams^ 
worth  V.  Oarrard,  I  Camp.  38;  Robsan  t.  Godfrey  et  al,,  3  £.  C. 
L.  85;  Denew  t.  Daverell,  3  Camp.  451 ;  Dyer  t.  Jones,  8  Yt  205 ; 
Cfilman  et  al  t.  Hall,  11  Yt  510 ;  Austin  r,  WheeUr,  16  Yt.  95 ; 
Blood  Y.  Enos,  12  Yt.  625;  Redfisld,  J.,  in  Booth  v.  Tyson,  15 
Yt.  515;  and  especially,  if  the  defaidant  accepts  the  work  and  re* 
tains  it.  And  if  be  knew,  that  the  plaintiff  was  not  perferming  the 
work  according  to  the  contract,  and  did  not  dias^it,  his  assent  will 
be  presumed ;  Hayward  t.  Leonard^  7  Pick.  181 ;  3mith  y,  Lowell, 
8  Pick.  178 ;  Lunningdale  v.  Livingston,  10  Johns.  d6 ;  Jewell  r. 
Sckroeppd,  4  Cow.  564 ;  Landue  r.  Seymour  etal.,2A  Wend.  60 ; 
Wadleigh  t.  8utton,  6  N.  H.  15 ;  Mclntire  ▼.  Morris,  14  Wend.  90; 
Somerset  ▼.  Dighton,  12  Mass.  386 ;  Britton  t.  Turner,  6  N.  H. 
481 ;  AtisHn  v.  Wheeler,  above  cited.  The  facts  fonnd  by  the  au- 
ditors bring  this  case  clearly  within  the  rule  of  law  for  which  we 
contend,  and  entitle  the  plaintiff  to  recover. 

2.  The  plaintiff  is  entitled  to  recover  in  this  form  of  action. 
Dyer  V.  Jones,  8  Yt  205.  Wilkins  v.  Stevens,  8  Yt  214.  Weller 
V.  McCarty,  16  Yt  98.  AusHn  v.  Wheeler,  lb.  95.  Gilman  et  oL 
V.  HaU,  11  Yt  510.     Fry  v.  Slyfield,  3  Yt  246. 

3.  We  contend,  that  the  plaintiff  is  entitled  to  recover  the  fall 
value  of  his  labor  and  expenditures.  The  parties  entered  into  the 
contract  evidently  up<m  the  supposition  that  the  quarry  could  be 
opened,  and  marble  obtained  of  the  quality  described  in  the  contract, 
by  a  reasonable  amount  of  labor  and  expenditures  during  that  sea^ 
son.  This  proved  impracticable.  The  defendants  knew  the  manner 
in  which  the  plaintiff  was  performing  the  labor,  and  encouraged  him 
to  proceed.  By  this  they  waived  any  objection  to  the  manner  of 
qaarrying,or  the  quality  of  the  stone  quarried.  The  plaintiff,  then, 
stands  in  the  position  of  having  performed  the  labor  and  incurred  the 
expenses  at  the  request  of  the  defendants,  and  for  their  benefit  The 
contract  was  entered  into  under  a  mistedce  of  fact,  which  renders  it 
inoperative.    Broom's  Legal  Maxims  95. 

4.  But  even  if  the  plaintiff  cannot  recover,  except  by  force  of  the 
special  contract,  he  is  entitled  to  recover  for  the  marble  sawed  and 
used  by  the  defendants.    The  sawing  and  using  it  was  a  waiver  of 
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all  objection  on  their  part.     Way  v.  WakefiM,  7  Vt.  223.     Austin 
V.  Wheeler,  above  cited. 

The  opinion  of  the  conrt  was  delivered  by 

Redfield,  J.  There  can  be  little  doubt,  perhaps,  at  this  day, 
that,  when  a  party  performs  labor  ander  a  special  contract,  bat  not 
in  such  a  manner,  or  at  such  a  time,  as  to  entitle  him  to  recover  un- 
der the  ccmtract,  he  may  nevertheless  recover,  in  general  assumpsit 
so  much,  only,  as  the  labor  is  worth  to  the  defendant  And  I  should 
not  now  be  inclined  to  question,  that  this  may  be  done,  even  when 
the.  c<mtract  is,  as  in  the  present  case,  under  seal.  I  should  be  in- 
clined to  admit,  too,  that  the  recovery,  in  such  case,  might  be  had 
in  the  action  on  book  account. 

But  when  the  party  acquiesces,  at  the  time,  in  the  manner  of  per- 
forming  the  work,  he  is  precluded  from  afterwards  objecting  on  that 
account  And  here,  the  defendants  having  received  the  marble  and 
used  it,  it  will  be  presumed  they  expected  to  account  for  it  under 
the  contract  The  auditors,  too,  expressly  find,  that  "  the  claim  of 
the  plaintiff  is  for  labor  performed  and  expenses  incurred  under  the 
written  contract  ;** — "  The  contract  was  not  performed  according  to 
its  terms,  and  no  marble  answering  the  terms  was  delivered,  excq[>t  a 
small  block  of  twenty  feet."  It  will  be  impossible,  under  this  state 
of  fects,  to  say  that  the  parties  did  not  understand,  that  they  were 
acting  under  the  contract  The  contract  itself,  too,  seems  to  con* 
template,  that  the  defendants  may,  if  they  choose,  receive  all  the 
marble  which  the  plaintiff  shall  raise ;  and  if  they  do,  they  are  to 
pay  for  it  under  the  contract  There  is  no  proof  in  the  case,  and 
BO  ground  for  believing,  that  the  defendants  have  received  any  mar- 
ble, which  they  did  not  expect  to  account  for  under  the  contract, 
and  which  the  plaintiff  did  not  expect  they  would  so  account  for. 
And  the  plaintiff  having  a  remedy  by  acticm  of  covenant  upon  the 
contract,  we  do  not  think  he  can  waive  that  and  bring  assumpsit, 
et  book  account.  If  the  contract  had  not  been  under  seal,  and  had 
been  so  far  performed  as  to  give  a  claim  for  payment  for  any  of  the 
marble  in  entirety,  the  action  of  general  assumpsit  would  lie.  While 
but  a  part  of  the  price  is  due,  the  action,  even  in  case  of  a  contract 
Bot  under  seal,  must  be  upon  the  contract,  probably ;  but  when  the 
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party  has  a  r^nedy  by  o^mtract  under  seal,  he  is  precluded  from 
suing  in  assumpsit,  or  any  other  inferior  action. 

And  from  the  terms  of  this  contract,  we  are  not  inclined  to  ques- 
tion the  plaintiff's  right  to  sue  for  the  instalments  of  the  price  of 
the  marble  delivered,  as  it  is  delivered  and  becomes  due ;  but  that 
suit  must  be  upon  the  contract. 

The  argument  for  a  kind  of  implied  parol  contract,  running  par* 
allel  with  this  written  c<mtract  under  seal,  in  consequence  of  the 
defendants  having  encouraged  the  plaintiff  to  continue  his  exertions 
i^r  the  undertaking  began  to  look  discouraging,  is  certainly  not 
justified  by  the  finding  of  the  auditors.  Such  expressions  from  the 
defendants,  so  far  from  dispensing  with  the  ccmtract,  would  natural- 
ly be  understood  merely  as  an  encouragttment  to  prosecute  it,  and 
were  doubtless  so  received.  To  understand  them  in  any  other  sense 
would  be  unreasonable. 

But  if  we  could  find  from  this  case,  that  the  parties  wholly  aban- 
doned any  expectation  that  the  marble  finished  would  be  accounted 
for  at  the  rate  fixed  in  the  contract,  and  treated  it  as  a  distinct  mat- 
t^,  still,  as  it  resulted  from  an  attempt  on  the  part  of  the  plaintiff 
to  perform  the  contract,  the  defendants,  by  accepting  it,  do  not  pre- 
clude themselves  from  showing,  in  defence,  that  they  have  in  fact 
received  less  than  enough  to  compensate  them  for  what  damages 
they  have  sustained  by  reason  of  the  failure  of  the  plaintiff  to 
perform  his  contract ;  and  in  that  view  the  plaintiff  would  not  be 
entitled  to  recover  any  thing,  unless  the  atten^  to  fiilfil  this  con- 
tract was  all,  which  the  parties  contemplated  the  plaintiff  would  do. 
This  Mngs  us  to  the  question  of  the  prqper  construction  of  the 
contract. 

It  was  doubtless  a  very  rash  contract  at  the  time  it  was  entered 
into,  and  subsequent  events  have  shown  it  to  have  been  very  disas- 
trious ;  but  this  is  no  sufficient  reason,  why  the  plaintiff  should  not 
be  bound  by  it.  It  would  always  be  the  desire  of  the  court  to  re- 
lieve parties  from  unforeseen  and  unexpected  disasters ;  but  that 
cannot  always  be  done.  And  in  such  a  rash  and  experimenting 
period  as  the  present,  the  most  we  can  expect  to  do  is  to  guard 
against  positive  fraud  and  overreaching.  To  attempt  more  than  this 
would  be  idle. 
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We  have  no  doubt,  that  both  parties  contemplated  a  more  saccess- 
ful  result  from  the  present  experiment.  It  is  certain  the  plaintiff 
did,  or  he  would  not  have  bound  himself  positively  to  furnish  enough 
marble  out  of  that  quarry  to  supply  the  defendants'  mill  after  the 
first  of  June,  1841.  Before  that  he  is  to  do  the  best  he  can  to  sup- 
ply the  mill ;  but  from  that  time  he  **  engages  to  keep  the  mill  sup- 
plied." Nothing  could  be  more  positive.  There  is  no  pretence  of 
fraud  on  the  part  of  the  defendants.  Both  were  mistaken  as  to  the 
expense  necessary  to  perform  the  contract  <mi  the  part  of  the  plain- 
tiff; but  that  affords  no  possible  ground  of  defence  at  law.  It  is 
possible  a  court  of  equity,  in  an  extreme  case,  might  relieve  the  par- 
ty on  such  grounds ;  but  in  a  court  of  law  we  cannot  defend  against 
such  a  contract,  without  showing  an  absolute,  physical  impossibility. 
The  difficulty  of  performance,  however  great,  is  no  excuse  in  a 
court  of  law.  The  plaintiff  must  abide  the  consequences  of  his  con- 
tract. And  for  the  failure  on  his  part  the  defendants  are  entitled 
to  such  damages  as  they  have  sustained, — ^which  the  auditors  report 
exceeds  the  amount  of  benefit  to  the  defendants. 

The  claim  of  the  plaintiff,  to  recover  his  account  as  charged,  can 
only  be  sustained  upon  the  ground  that  this  contract  was  wholly 
abandoned  and  some  other  substituted, — which  is  not  shown. 

So  that,  upon  the  facts  found,  it  seems  there  is  no  ground  of  ulti- 
mate recovery,  upcm  an  adjustment  of  all  the  equities, — and  espe- 
cially is  there  no  ground  of  recovery,  in  this  form  of  action,  upon  a 
sealed  instrument,  which  is  specific  in  its  provisions,  and  where  all 
that  has  been  done  by  the  plaintiff  has  been  done  professedly  under 
the  contract,  and  he  has  not  so  far  performed  the  contract,  as  to 
benefit  the  defendants  to  an  amount  equal  to  the  damage  they  have 
sustained  by  reason  of  his  failure  to  perform  the  contract. 

Judgment  reversed,  and  judgment  f<N*  defendants. 
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Trbasurbr  of  Vermont  v.  Isaiah  Clark. 

In  constraiog  Btatates  the  terms  of  a  proyiso  may  be  limited  hj  the  general 
■cope  of  the  enacting  clause,  to  avoid  repagnancy. 

The  proviso  to  the  statute  of  Oct.  30, 1844,  giving  the  county  court  jurisdic- 
tion in  cases  of  theft  and  receiving  stolen  goods,  where  the  value  of  the 
property  does  not  exceed  seven  dollars,  is  to  be  construed  as  giving  juria- 
diction  of  such  cases  to  justices  of  the  peace,  if  proceedings  shall  first  be 
commenced  before  them. 

Debt  upon  a  recc^izanee,  entered  into  by  the  defendant  before 
a  jasUce  of  the  peace,  conditioned  that  one  Aaron  Southard  make 
his  personal  appearance  before  the  connty  court  in  Addison  county, 
at  the  December  Term,  1844,  to  answer  to  a  charge  of  larceny.  It 
was  agreed,  that  Southard  was  brought  before  the  magistrate,  upon 
a  grand  juror's  complaint  that  he  had  stolen  property  above  the  value 
of  seven  doUars;  that  the  magistrate,  having  examined  the  prooft 
and  ascertained  the  value  of  the  property  to  be  above  seven  dol« 
lars,  ordered  Southard  to  find  surety  for  his  i4>pearance  before  the 
county  court ;  that  thereupon  the  recognizance  in  question  was  en- 
tered into  by  the  defendant ;  that  an  indictment  was  found  against 
Southard  by  the  grand  jury ;  and  that  the  recognizance  became  for* 
feited  by  the  default  of  Southard  to  appear  in  court. 

The  county  court, — ^Bennett,  J.,  presiding, — upon  these  facts, 
decided,  j»ro  forma,  that  this  action  could  not  be  sustained,  and  ren- 
dered judgment  for  the  defendant.     Exceptions  by  plaintiff. 

O.  W.  Orandy,  state's  attorney. 

Lmsley  4r  Beckwiih  and  P.  C.  Tucker  for  defendant 

The  opinion  of  the  court  was  delivered  by 

RsDFiKLD,  J.  The  only  question  in  this  case  is  in  regard  to  the 
construction  of  the  proviso  to  the  statute  of  Oct.  90, 1844,  giving  the 
county  court  concurrent  jurisdiction  with  justices  of  the  peace  in 
cases  of  theft,  oi  receiving  stolen  property,  where  the  value  of  the 
property  ^'  does  not  exceed  seven  dollars."  If  we  understand  the  pro- 
viso Uteratty^  it  will  take  away  from  justices  of  the  peace  aU  power  to 
17 
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bind  over  for  trial  any  person  brought  befcnre  them,  accused  of  either 
of  the  foregoing  offences,  let  the  rdue  of  the  prc^>erty  be  what  it  may. 
And  as  they  cannot  try  such  offences,  where  the  value  of  the  prop- 
erty exceeds  seven  dollars,  in  all  such  cases  they  must  of  course  set 
the  offenders  at  liberty.  If  such  was  the  intention  of  the  legislature, 
they  certainly  did  intend  to  confer  peculiar  exemptions  upon  this 
dass  of  offenders ;  for  justices  are  required  to  bind  over,  for  trial, 
all  other  offenders.  The  supposition,  then,  of  its  literal  application 
is  too  absurd  to  be  seriously  entertained.  We  must,  then,  either 
declare  the  proviso  void  for  uncertainty,  as  having  no  intelligible 
meaning,  which  is  not  too  absurd  to  be  entertained ;  or  else  we  must 
find  from  the  language  used,  with  reasonable  certainty,  what  was 
intended. 

1.  If  we  adopt  the  former  alternative,  which  is  often  done  in  re- 
gard to  deeds  and  other  contracts,  and  statutes  also,  when  their 
meaning  is  so  ambiguously  expressed  as  to  rest  merely  in  conjec- 
ture, we  shall  then  leave  the  law,  in  this  respect,  as  it  stood  before ; 
which  will  make  the  recognizance,  taken  in  this  case»  valid,  and 
entitle  the  plaintiff  to  judgment. 

2.  But  we  jMrefer  giving  this  portion  of  the  statute  a  sensible 
meaning,  if  it  will  fairly  bear  such  a  construction.  And  we  think  it 
will.  In  order  to  do  this,  we  have  only  to  limit  the  extent  of  the 
aignification  of  the  terms  used  in  the  proviso  by  the  general  scope 
of  the  enacting  clause.  This  is  no  more  than  courts  always  must  do 
in  regard  to  contracts,  and  statutes,  to  prevent  sometimes  running 
into  absurdity  by  the  literal  a^^ication  of  general  terms.  Very  few 
subjects  are  discussed,  by  the  plainest  writers,  where  this  is  not  ne- 
cessary. 

The  object  of  the  statute  was  to  create  a  new  jurisdiction  in  the 
county  court,  that  is,  over  the  offences  of  thefl  and  receiving  stolen 
goods,  where  the  value  of  the  property  did  not  exceed  seven  dollars. 
But  lest  it  might  be  supposed  that  the  new  jurisdiction  was  intended 
to  take  away  the  majority  of  cases  of  this  class  from  justices  of  the 
peace,  it  was  provided,  that  thetf  should  not  bind  over  any  such  oP- 
fenders  which  might  be  brought  before  them,  but  should  proceed  to 
try  them,  thus  leaving  the  jurisdiction  of  each  particular  case  to  that 
court,  where  proceedings  should  first  be  instituted,  and  thus  reme- 
dying  an  inconvenience,  which  had  been  experienced  in  the  county 
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court,  where  persons  confessedly  guilty  were  of  necessity  acquitted/ 
where  the  value  of  the  property  fell  below  seven  dollars. 

But  in  expressing  this  the  legislature  say,  in  terms,  that  justices 
shall  not  bind  over  any  person,  **  whose  case  comes  within  the  pur- 
view of  said  sections  six  and  seven.' '  By  this  we  are  referred  to  the 
enacting  clause  for  sections  "  six  and  seven."  There  we  find  the 
new  jurisdiction  defined,  with  reference  to  these  sections.  And  the 
only  inquiry  is,  whether  we  shall  understand  the  proviso  as  extend^ 
ing  to  these  sections,  as  they  originally  stood,  or  as  qualified  by  this 
new  statute.  It  is  the  natural  office  of  a  proviso  to  qualify  what 
goes  before,  and  of  which  it  forms  a  part, — ^not  to  introduce  new  pro- 
visiona.  If  such  a  new  and  independent  provision,  as  that  justices 
should  not  bind  over  in  any  case  of  thefts  were  intended  to  be  in* 
troduced,  it  certainly  would  have  constituted  a  new  section,  and  not 
a  mere  proviso,  or  limitation,  to  a  section,  which,  in  its  widest  range, 
did  not  extend  nearly  so  far,  as  it  is  now  claimed  tlie  proviso  is  to 
be  extended  by  a  literal  adherence  to  the  words  of  the  statute. 

We  think,  therejfbre,  upon  the  facts  agreed  in  this  case,  and  upon 
which  the  case  has  been  submitted  to  this  court,  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  of  county  court  reversed  and  judgment  for  plaintiff  for 
the  penalty  of  the  bond. 

The  defendant  interposed  his  motion  to  chancer,  and  the  case  was 
continned  for  the  hearing  of  that  motion. 


Erwin  Barker  v.  John  Estt  and  William  Estt,  and  Auous* 
TUB  Graves,  Trustee. 

The  statiites  of  this  State,  relating  to  trustee  process,  do  not  exteod  to  any 
other  class  of  debts,  or  demands,  than  socb  as  are  the  ordinary  result  of 
contraet,  either  express  or  implied,  creating  a  fidndary  relation. 

Under  the  Revised  Statutes  of  this  state  one  cannot  be  held  as  trustee  for 
money  received  by  him  from  the  principal  debtor  as  oiarioas  interest.    It 
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•  it  not  a  "  credit  introated  "  to  the  lender  by  the  borrower,  witliin  tlie  mean- 
ing of  the  sUtote ;  bat  the  remedy  for  money  so  paid  ie  rather  a  statutory 
redress  for  a  Tirtuai  wrong,  and,  as  such,  a  pari  of  the  administration  of  the 
correctiTO  police  of  the  country. 

If  a  trustee  has  been  held  chargeable  in  the  court  below,  and  this  court  find 
the  judgment  erroneous,  as  the  law  thm  stood,  the  liability  of  the  trustee 
may  be  examined,  as  affected  by  any  change  in  the  law  subsequent  to  the 
hearing  in  the  court  below. 

The  intention  of  the  legislature  in  enacting  a  statute  can  only  be  determined 
by  the  fair  and  natural  import  of  its  terms,  with  reference  (o  the  subject 
matter,  and  without  reference  to  any  traditional  history  of  the  occasion  of 
its  enactment,  unless  that  result  from  some  known  state  of  embarrassment 
nnder  the  former  law. 

In  the  construction  of  a  statute  a  conjunetiTo  clause  may  be  taken  in  a  dis- 
junctive sensoi  when  it  is  obvious  that  such  was  the  intention  of  the  legis- 
lature. 

The  statute  of  Nov.  5, 1845,  extending  section  four  of  chapter  twenty  nine  of 
the  Kevised  Statutes  to  whatever  a  trustee  holds  ^*  against  law  and  equity," 
cannot  be  so  construed,  as  to  render  a  person  chargeable  as  trustee  tor 
money  received  by  him  from  the  principal  debtor  as  usurious  interest.  The 
true  construction  of  that  statute  is,  that  it  so  extends  the  construction  of 
the  section  named,  as  to  render  a  person  chargeable,  as  trustee,  for  what- 
ever, of  the  nature  specified  in  that  section,  belonging  to  the  principal  debt- 
or, be  holds  against  law,  w  equity. 

Tbustbb  PaocBsa.  The  trustee  filed  a  general  dtscloBure  in  the 
county  court,  December  Term,  1844,  d^iying  that  he  had  any  cred- 
its or  effects  in  his  hands,  belcmging  to  the  principal  debtors.  The 
plaintiff  then  filed  interrogatories,  inquiring  of  the  trustee  whether 
he  had  not  received  from  the  principal  debtors  money,  as  interest 
above  the  rate  of  six  six  per  cent,  per  annum  on  money  loaned ; — 
which  interrogatories  the  trustee  declined  to  answer,  unless  required 
so  to  do  by  the  court.  The  county  court, — Bennbtt,  J.,  presiding, 
—decided  pro  forma  that  he  must  make  answer ;  and  thereupon  the 
trustee  admitted,  that  he  had  received  from  the  principal  debtors 
money,  as  interest  above  six  per  cent,  per  annum  on  money  loaned, 
to  an  amount  sufficient  to  pay  the  debt  and  costs  in  this  case,  be- 
sides his  costs  as  trustee ;  and  the  county  court,  upon  this  admission, 
decided  pro  forma  that  he  was  chargeable  as  trustee,  under  the  stat- 
<ute.    Exceptions  by  trustee. 
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E,  D.  Barber  for  trastee. 

I.  The  trustee  Bkould  not  have  been  required  to  answer  the  in«> 
terrogatories  put  to  him : — 

1.  Because  no  man  is  bound  to  admit  that  he  has  violated  the  law. 
Boardrnm  v.  JSm,  13  Mass.  104.  Gush.  Tr.  Proc.  95,  <^  226.  15 
Mass.  127.    9  Pick.  145. 

2.  Because  this  is  an  adversary  proceeding  as  to  him ;  and  he  is 
not  bound  to  disclose  the  facts  under  which  he  received  the  money, 
and  thereby  furnish  evidence  to  sustain  the  claim. 

n.  The  trustee  cannot  be  held  chargeable ;  because  it  does  not 
appear  that  he  has  any  goodsf  effectSy  or  crediis,  belonging  to  the 
principal  debtors,  uUrusied^  or  deposited^  in  his  hands,  or  possession. 
The  terms  **  goods,"  ''  effects,"  have  the  same  legal  signification, 
and  mean  suweoUes,  as  distinguished  from  real  estate.  The  term 
''credits*'  means  indebtment,  a  debt,  in  its  ordinary  signification, 
as  importing  something  due  upon  a  contact.  It  does  not  mean  a 
noiere  right  of  action,  to  which  the  principal  debtor  may  or  may  not 
rescM-t,  at  his  election.  Fiieh  v.  Waite,  5  Conn.  117.  Hoyt  v. 
Swift  etai.,  13  Yi.  129. 

The  statute  against  usury  is  made  for  the  benefit  of  a  particular 
class  of  persons,  the  borrowers,  to  protect  them  from  the  extortion 
and  oppression  of  the  lender.  Doug.  670.  7  Conn.  409.  Cowp. 
792.  9  Mass.  48.  The  money  paid  as  extra  interest  passes,  there- 
fbrCf  to  the  l^der,  by  virtue  oi  a  contract  which  is  good  against  all 
the  world,  except  the  borrower ;  and  it  is  the  prc^rty  of  the  lender, 
unless  the  bcnrrower  chooses  to  rescind  the  contract  and  reclaim  the 
m<mey.  No  other  person  can  disaffirm  it  for  him,  so  as  to  make 
the  lender  liable  to  refund.  15  Mass.  515.  13  Mass.  104.  8  Paige 
639.     10  lb.  583.     Cush.  Tr.  Proc.  36,  37.    5  Conn.  117. 

m.  The  sU^nte  having  provided  a  particular  remedy  in  such 
case,  no  other  remedy  can  be  pursued. 

IV.  The  enactment  of  the  statute  of  Nov.  5,  1846,  cannot  afieet 
this  case. 

1.  Because  the  case  must  be  tried,  in  this  court,  by  the  law  as  it 
stood  when  the  case  was  tried  in  the  court  below.  This  court  is  to 
decide,  whether  there  was  error  in  the  decision  of  the  county  court, 
of  the  time  it  was  made, 

2.  This  statute  does  not  rary  the  Habili^  of  the  trustee.    It  does 


134  ADDISON  COUNTY. 


Barker  «.  Eatjr  et  al.  It  Tr. 


not  alter  the  Revised  Statutes ;  and  it  cannot  be  gathered,  from  the 
statute  itself,  that  it  was  intended  to  have  that  effect. 

Briggs  and  Praut  for  plaintiff. 

1.  The  statute  in  reference  to  interest,  if  it  has  any  bearing  as 
determining  the  relative  condition  of  the  parties  to  a  usurious  bar- 
gain, makes  the  usurer  a  simple  contract  debtor ;  and  such  being  his 
condition  as  to  tlie  principal  defendants,  the  case  should  be  sustained 
upon  those  general  principles,  upon  which  the  remedy  is  founded. 
Rev.  St.  866,  §  4. 

2.  This  case  is  within  the  usual  test,  determining  whether  one  is 
trustee,  or  not,  independent  of  any  legislative  provision  modifying 
the  rule,  and  which  is  according  to  the  case  of  Whitney  v.  Mmnroe^ 
19  Maine  42, — ^that  is,  "  whether  the  principal  defendant  has,  or  has 
not,  a  right  of  action  against  the  supposed  trustee."  The  same 
test,  essentially,  has  been  recognized  by  this  court,  in  8argtani  v. 
IMand,  2  Vt.  290.  Hutchins  v.  Hawiey  et  al.,  9  Vt.  295.  Hoyt 
y.  awift,  13  Vt.  129.     HurUmrt  ▼.  Hicks,  17  Vt.  193. 

3.  But  if  these  cases  do  not  furnish  a  rule  sufficiently  broad  to 
emlnrace  the  case  at  bar,  then  we  contend  that  the  statute  of  Nov. 
5,  1845,  determining  the  construction  of  the  fourth  section  of  the 
trustee  statute,  is  amply  sufficient.    Acts  of  1845,  pp.  18,  19. 

4.  The  trustee  is  bound  to  disclose,  although  he  may  be  compiled 
to  testify  to  facts,  that  have  a  tendency  to  subject  him  to  pecuniary 
loss.  Ward  v.  Sharp  et  al,  15  Vt.  115.  Deoott  r.  Brawnell,  5 
Pick.  448. 

But  it  is  said,  that  creditors  have  no  right,  under  the  statute,  to 
recover  the  amount  paid  as  usurious  interest,  as  the  statute  gives 
that  right  only  to  the  person  making  the  payment.  This  is  applying 
a  rule  of  strict  and  literal  construction.  The  statute  is  remedial, 
and,  upon  all  rule,  should  be  so  construed  as  to  extend,  instead  of 
restricting,  the  remedy  given  for  those  supposed  evils,  against  which 
it  is  directed. 

But  the  case  of  Boardman  v.  Roe  et  ai,,  l^Mass.  104,  is  cited,  to 
show  that  the  creditws  of  a  party  cannot  come  in  and  compel  him 
to  disaffirm  his  own  bargain  against  his  consent.  That  case  was  de- 
cided upon  the  Massachusetts  statute  of  1784,  which  provided,  that^ 
if  a  greater  rate  of  interest  than  six  per  cent,  should  be  taken,  the 
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peraon  ^fending  should  forfeii  the  foil  value  of  the  money  and 
goods  so  lent,  to  be  Tecovered  by  ^t  iam  action,  or  by  indictmmt. 
Under  such  a  law  the  usurer  could  not  be  regarded  as  a  contract 
debtor  of  the  borrower,  when  he  was  liable  to  be  informed  against  by 
any  person,  who  should  discover  his  offence.  But  usurious  con- 
tracts are  void  as  to  the  excess  of  interest  paid,  because  the  statute 
prohibits  taking  more  than  six  per  cent.  Consequently  the  law  re- 
quires no  act  of  disaffirmance  on  the  part  of  either  party.  Nebon  ▼. 
Denison,  17  Vt.  73. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  question  to  be  determined  in  this  case 
is,  whether,  under  the  Revised  Statutes,  the  trustee  can  be  held  lia- 
ble. That  will  depend  upon  the  extension  we  give  to  the  terms  of 
the  statute, — ^"  Every  person,'  having  any  goods,  effects,  or  credits, 
of  the  principal  defendant  intrusted  or  deposited  in  his  hands,  or 
possession,  or  which  shall  come  into  his  hands,  or  possession,  after 
the  service  of  the  writ  and  before  disclosure  made,  may  be  sum- 
moned as  trustee." 

It  is  obvious,  that  the  terms  used  in  this  statute  have  no  natural 
fitness  to  express  a  claim  of  the  character  named  in  this  disclosure. 
It  has  often  been  held,  in  these  cases,  that  the  person  summoned 
cannot  be  adjudged  trustee,  unless  there  exists  a  cause  of  action 
against  him  in  favor  of  the  principal  debtor ;— certainly  in  general  he 
is  not  liable  under  the  term  **  credits"  unless  such  cause  of  action 
exists.  But  it  by  no  means  follows,  that  he  is  liable  as  trustee  in 
every  case,  where  the  principal  debtor  might  maintain  an  action  ez 
contractu  against  him.  For  the  statute  only  makes  him  liable  upon 
"  credits," — and  "  credits  intrusted."  This  surely  does  not  include 
every  cause  of  action  ex  contractu.  It  would  hardly  be  contended, 
I  think,  that  money  obtained  firom  one  by  force,  or  fraud,  or  which 
was  due  in  debt  upon  a  penal  statute,  or  which  resulted  from  the 
sale  of  chattels  taken  by  force  and  sold  for  money,  could  be  esteemed 
**  credits  intrusted,"  within  the  fair  construction  of  this  statute ;— * 
yet  in  all  these  cases  an  action  of  assumpsit,  or  debt,  might  be  main- 
Uanedt-^^mdfor  money. 

Thu  statute  has,  in  fact,  long  since  received  a  practical  and  judi- 
cial construction,  by  common  consent,  in  this  State,  and  in  many  of 
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the  other  American  States,  and  in  England,  where  it  exists  in  cer- 
tain districts ;  and  it  has  never  been  considered,  that  it  extended  to 
any  other  class  of  debts,  or  demands,  than  such  as  are  the  ordinary 
result  of  contract,  either  express,  or  implied,  creating  a  fiduciary 
relation.  It  is  thej^c/et  cammissarius  of  the  civil  law  and  the  yacf or 
of  the  common  law.  In  what  sense,  then,  is  the  man,  who,  by  taking 
advantage  of  another's  necessities,  has  extorted  money  from  him,  to 
be  esteemed  literally  and  strictly  his  factor,  trustee,  ot  confidential 
depositary,  or  commissary  ? 

Usury  paid,  under  the  existing  statute  of  this  State,  is,  by  eiqpress 
enactment,  liable  to  be  recovered  back  "  by  the  person  paying  the 
same**  in  an  action  of  assumpsit,  declaring  for  money  had  and  re^ 
ceived,  or  goods,  &>e.  This  is  the  only  penalty  imposed  upon  the 
lender,  the  only  redress  given  to  any  one.  Can  this,  then,  be  fairly 
said  to  be  a  "  credit  intrusted"  with  the  lender  by  the  bwrower  ? 
It  seems  to  me  such  a  construction  would  be  forced  and  unnatural. 
If  the  borrower  is  viewed  as  the  "expressed  party,"  ''the  slave  of 
the  lender,"  as  he  is  denominated  in  the  books,  it  is  money  extorted 
from  him,  and  is  no  more  a  "  credit  intrusted  "  with  the  lender,  than 
if  it  were  taken  by  robbery,  by  trespass,  by  fraud,  by  gambling,  or 
was  deposited  with  a  stake  holder  on  a  wager  upon  an  election,  or 
paid  for  illegal  fees,  or  to  obtain  a  bankrupt  certificate, — in  all  which 
cases  the  money  might  be  recovered  back  in  an  action  of  assumpsit ; 
but  no  case  can  be  found,  I  trust,  where  any  such  remedy  as  this  has 
been  given.  But  the  recovery,  in  this  form,  of  usurious  interest 
paid  has  been  denied  in  the  case  of  Boardman  v.  Roe,  13  Mass.  104. 
And  a  recovery  of  goods,  delivered  for  usurious  interest,  was  denied 
in  an  action  on  book  account  in  this  state,  on  the  ground  that  the 
statute  having  provided  a  remedy,  it  must  be  followed.  AUen  v. 
Thrall,  10  Vt.  255. 

And  we  consider  this  remedy,  given  by  our  statute,  as  was  held 
in  that  case,  as  the  only  remedy  which  exists  in  any  such  case.  It 
is  not  a  "credit,"  but  a  matter  of  punishment,  so  to  speak,  upon  the 
lender,  for  a  wrong  inflicted,  and  of  redress  to  the  borrower,  for  an 
injury  sustained, — a  part  of  the  corrective  police  of  the  country, 
having  its  foundation  in  a  supposed  tort,  rather  than  any  trusi,  or 
crefUt.  If  it  were  not  viewed  in  this  light,  it  would  be  treated  as  a 
gift,  and  no  remedy  would  be  afforded,  more  than  for  any  other  rol- 


JANUARY  TERM,  1847.  187 

fiarker  v.  Eii^  et  al.  &  Tr. 

imtary  paymoit ;  but  it  is  upon  the  very  ground^  that  the  party  pay- 
ing is  sap^oeed  to  be  under  a  kind  of  constraint,  not  to  act  freely,  to 
be  subject  to  a  virtual  duress  of  circumstances,  so  that  the  maxim 
voUmH  non  Jit  n^juria  does  not  apply,  that  any  remedy  whatever  is 
given.  For  a  court,  then,  to  say  that  money,  paid  under  these  cir- 
cumstances, is  a  '*  credit  intrusted"  with  the  lender,  and  that  he 
holds  the  money,  in  that  way,  in  trust  for  the  borrower,  or  his  cred- 
itors,  involves  too  gross  an  absurdity  to  be  seriously  entertained ; — 
and  we  do  not  understand,  that  the  plaintiff's  counsel  expect  to  suc- 
ceed in  the  suit  upon  this  ground  mainly. 

It  is  not  necessary  to  inquire,  in  this  case,  how  far  a  remedy,  for 
recovering  usury  paid,  existed  at  common  law.  If  one  did  exist, — 
which  I  should  not  be  inclined  to  question  here, — it  was  upon  the 
groandy  that  the  money  was  obtained  by  wrong,  and  was  allowed 
upon  the  general  principle,  that  all  money  so  obtained  may  be  recov- 
ered back  in  an  action  of  assumpsit,  and  will  not  help  this  ease. 
And  we  do  not  think  it  important  to  inquire  here,  whether  this 
remedy  for  the  usury  paid  is  strictly  personal,  and  can  be  enforced 
only  by  the  party,  in  his  lifetime.  Actions  have  sometimes  been 
sustained  by  the  personal  representative.  But  that  will  not  afiect 
the  case.  Nor  do  we  esteem  it  important,  whether  the  statute  allows 
the  party  to  recover  only  the  excess  of  interest  paid,  or  all  the  inter- 
est paid,  or  twice  or  ten  times  the  interest  or  excess  of  interest  paid, 
or  the  full  amount  of  the  money  loaned, — ^as  in  the  Massachusetts 
statute  of  1764 ;  it  is  none  the  less,  in  all  these  cases,  a  statutory  re- 
dress for  a  virtual  wrong,  and,  as  such,  a  part  of  the  administration 
of  the  corrective  police  of  the  country  and  more  connected  with  the 
criminal  than  the  citnl  administration  of  justice.  It  in.no  sense  dif- 
fers from  the  case  of  money  lost  at  play,  except  that  then  the  limita- 
tion of  the  action  is  one  month,  and  in  the  present  case  there  is  no 
special  limitation. 

But,  secondly,  it  becomes  necessary  to  inquire  how  far  this  case 
is  affected  by  the  statute  of  November  5,  1845. 

It  might  be  a  sufficient  answer  to  this  point  in  the  case  to  say, 
thaT  a  court  of  error  is  only  to  determine  whether  error  intervened 
at  the  time  of  rendering  jiidgnunt ; — to  do  which  we  are  to  look  at 
the  matter  as  the  law  then  stood.  This  would  have  been  conclusive 
in  the  case,  had  the  judgment  below  been  in  ftivor  of  the  trustee. 
18 
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We  could  not  then  have  reversed  that  judgment,  upon  the  ground  of 
any  aUeraiion  in  the  law  since  the  rendition  of  the  judgment  But 
here  we  must  reverse  the  judgment,  on  the  ground  that  it  was  erro» 
neous,  as  the  law  then  stood.  We  are,  then,  to  render  a  proper 
judgment  in  the  case.  The  whole  case  is  before  this  court;  and 
we  have  power,  undoubtedly,  to  allow  a  repleader,  bs  is  often 
done  in  this  court,  or  to  remand  the  case  for  a  more  full  hearing 
upon  the  facta,  which,  indeed,  is  seldmn  done,  but  would,  no  doubt, 
be  done,  upon  its  being  shown  that  the  trustee  had  received  fund» 
since  his  disclosure  was  filed.  This  has  been  done  in  other  States, 
where  the  law  is  similar  to  what  it  is  here  in  that  respect.  And  if 
the  trustee  can  be  charged  on  the  ground  of  an  alteration  in  the 
facts,  we  do  not  see  why  he  may  not  be  charged  on  the  ground  of 
an  alteration  in  the  law,  making  him  chargeable  for  what  be  was  not 
before,  with  the  same  propriety. 

What,  then,  shall  be  the  effect  of  this  statute,  in  regard  to  the  lia- 
bility of  the  lender  to  be  charged  as  the  trustee  of  the  borrower  for 
the  excess  of  interest  paid?  There  can  be  no  doubt  of  the  power 
of  the  legislature  to  make  him  thus  chargeable.  And  when  it  is  said, 
that  this  law  was  passed  explicitly  for  this  purpose,  it  is  certainly  not 
a  little  remarkable,  that,  if  this  were  so,  the  legislature  shouM  have 
chosen  to  express  themselves  thus  ambiguouslky.  It  is,  indeed,  not 
uncommon  to  express  an  unpleasant  or  an  offensive  truth,  or  one 
which  is  indelicate,  by  a  circumlocution,  or  a  metonomy,  or  some 
other  figure  of  speech.  But  that  a  legislature,  in  enacting  a  lawyer 
a  specific  ohjecty  should  choose  to  express  a  natural,  common  matter 
under  the  shadow  of  an  unmeaning  abstraction  is  certainly  not  easily 
accounted  for.  This  mode  of  expression  is  sometimes  necessary, 
indeed,  when  one  wishes  to  include  many  particulars,  whether 
known,  or  unknown,  under  a  general  provision;  but  that  one  should 
choose  general  words  to  express  a  particular  idea  is  certainly  past 
my  comprehension.  And  to  my  mind  it  is  doing  violence  to  the 
common  sense  of  the  legislature,  to  say  that  this  statute  was  enacted 
expressljf  for  such  cases  as  the  present. 

We  can  only  judge  of  the  import  and  intention  of  a  statute  6jr  Vs 
terms.  Any  other  rule  would  lead  us  into  endless  and  firuitless  con- 
jecture and  hopeless  uncertainty.  This  stetute  must  be  judged  of, 
as  are  all  other  statutes,  by  the  fair  and  natural  import  of  its  terms. 
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with  reference  to  the  subject  matter,  and  without  reference  to  any 
traditional  history  of  the  occasion  of  its  enactment,  unlesjs  that  re- 
sult from  some  known  state  of  embarrassment  under  the  former  law. 

What,  then,  does  this  statute  profess  to  dot  Not  to  add  any  new 
proTision  to  the  trustee  statute,  but  to  fix  the  construction  of  one  of 
its  sections,  and  that  the  one  which  we  have  already  transcribed  into 
this  opinion.  It  provides,  that  that  section  ''shall  be  so  construed, 
as  to  extend  to  and  embrace  whatever  any  trustee  may  have  in  his 
hands,  or  possession,  which  he  holds  against  law  and  equity" 

It  is  obvious,  that  this  statute  must  be  taken  in  a  sense  somewhat 
more  restricted  than  its  terms  literally  import.  If  every  person  sued 
as  trustee  were  to  be  held  liable  for  all  that  he  holds  against  law 
and  equity,  it  would  lead  to  a  somewhat  extended  examination,  in 
most  cases,  and  to  a  degree  of  agrarianism,  which  no  other  act  of 
the  legislature,  so  far  as  I  know,  would  lead  us  to  syppose  thej  could 
have  intended. 

Nor  will  it  be  contended  seriously,  I  think,  that  this  statute  ca^ 
fairly  be  so  construed,  as  "  to  embrace  whatever  any  trustee  may 
have  [of  the  principal  debtor's]  which  he  holds  against  law  .^d 
equity."  If  this  were  so,  it  must  include  lands,  as  well  as  chattels^ 
— ^and  not  only  chattels  which  were  deposited  lyith  the  trustee^  but 
also  chattels  and  money,  which  the  trustee  bad  takep  from  the  prin- 
cipal debtor  by  force,  or  by  stealth,  or  robbery.  It  would  also  ex- 
tend to  cdl  penalties,  which  had  accrued  to  the  principal  debtor, 
and,  for  aught  I  know,  to  all  claims  for  damages,  whether  for  breaches 
of  contract,  or  for  torts,  not  excepting  cases  of  personal  assault  and 
of  slander.  We  should  be  sorry  to  give  to  any  statute,  upon  this 
subject,  such  an  extension,  unless  from  the  mo^t  obvious  necessity, 
resulting  from  its  terms  and  fair  import. 

Viewed  in  this  light,  it  does  not  seem  to  me  that  there  is  any  diffi- 
culty, or  that  there  ever  need  have  been  any  difficulty,  in  det^mining 
the  fair  construction  of  this  statute.  It  does  not  profess  to  add  any 
new  provision  to  the  trustee  statute,  but  only  to  fix  the  construction 
of  the  section  first  quoted.  That  section  will  then  stand  the  same, 
as  if  this  construction  had  been  incorporated  into  it.  It  will  then 
read,  "  Every  person,  having  any  goods,  effects,  or  credits"  d&c.  "tn* 
trusted  or  deposited  in  his  hands,"  dtc,  ''  and  which  he  holds  (gainst 
law  and  equity ^'^  may  foe  summoned  as  trustee.    The  statute  of 
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1845  is  not,  that  the  trustee  shall  be  liable  for  "  whatever  he  holds 
against  law,  or  equity ; "  but  that  the  fourth  section  of  chapter  twen- 
ty ni^l^f  the  Revised  Statutes  shall  extend  to  "whatever  he  holds 
against  law  and  equity."  That  must,  of  course,  mean,  "  whatever 
[of  the  things  named  in  that  section]  he  holds  against  law  and  equity." 

The  only  objection,  which  can  be  urged  to  this  construction  of 
the  statute,  it  seems  to  me,  is,  that  it  does  not  affect  the  former  stat- 
ute, or,  if  it  does,  that  it  restrains  its  operation.  If  either  of  these 
results  followed  from  the  construction  here  adopted,  it  would  not  be 
at  all  conclusive  against  its  fairness,  but  might,!  admit,  raise  doubts 
in  regard  to  it.  The  maxim,  that  a  statute,  or  a  contract,  should  be 
BO  construed  ut  res  magis  vaUat,  quam  pereat,  is  but  one  of  the  ac- 
knowledged rules  of  construction,  ^d  these  are  all  but  modes  pro- 
posed of  approximating  the  truth ;  and  if  all  these  rules  of  construc- 
tion cannot  prevail,  we  must  choose  those,  which,  all  things  consid- 
ered, seem  to  make  most  for  good  sense  and  probable  truth.  But  it 
is  only  by  reading  "  law  and  equity,"  in  the  conjunctive,  instead  of 
the  disjunctive,  that  this  construction  either  restrains  the  operation 
of  the  former  statute,  or  that  it  does  not  extend  it. 

But  it  is  not  uncommon,  in  the  construction  of  a  statute,  to  take 
a  conjunctive  clause  in  a  disjunctive  sense,  when  it  is  obvious  such 
was  the  intention  of  the  legislature.  Such,  no  doubt,  was  the  in- 
tention here.  It  will  then  include  goods,  effects,  or  credits,  dtc, 
which  the  trustee  holds  against  law  or  equity, —  whereas  before,  the 
section  had,  by  judicial  construction,  been  limited  to  cases  where 
the  principal  debtor  had  a  legal  remedy.     Hoyt  v.  Swift,  13  Vt.  129, 

Whether  the  statute  should  be  construed  to  extend  to  all  cases^ 
where  the  trustee  might  be  made  chargeable  for  goods,  effects,  or 
credits,  in  equity,  it  is  not  necessary  here  to  determine.  It  is  cer- 
tain»  that  it  will  and  must  have  the  effect  to  remove  a  defence,  which 
was  very  common  in  these  cases  before,  viz.,  that  the  trustee  was 
only  liable  in  equity.  But  it  is  certain  this  statute  will  not  extend 
that  section,  so  as  to  embrace  what  is  neither  goods,  effects,  or  cred- 
its ;  and  we  have  already  shown,  we  think,  that  the  claim  made  in 
this  case  is  for  neither  goods,  effects,  or  credits.  And  it  seems  to 
us,  that,  aside  from  the  private  history  of  this  statute,  no  one  would 
have  given  to  it  any  more  extended  operation,  than  the  one  hera 
{iven  it.    If  the  legislature  desire  to  pass  a  law,  making  persona 
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liable  aa  trustees  in  cases  like  the  present,  it  is  a  Fery  easy  matter  to 
do  so.  Bat  if  they  are  too  delicate,  or  too  timid,  to  do  it  tJi  so  many 
wards f  or,  for  any  other  reason,  do  not  choose  to  do  it,  we  do  not 
choose  to  do  it  for  them.  We  choose  to  have  a  hm  upon  this  sub- 
ject, and  then  we  will  enforce  it,  ifwt  can.  But  it  is  enough /or  tc», 
to  enforce  such  laws  as  are  made  to  our  hands,  without  usurping  the 
proper  functions  of  the  legislature. 

Judgment  reyersed,  and  judgment  that  the  trustee  is  not  liable. 


Orlando  Fish  v.  Samuel  F.  Field,  and  Danusl  Nichols, 

Trustee. 

WJ] ether  a  traagier  of  property  from  the  principal  debtor  to  the  trustee  was 
fraudalent,  to  defeat  the  rights  of  creditors,  is  a  matter  of  fact,  which  should 
be  found  by  the  county  court. 

Where  it  appeared  from  the  disclosure  of  the  trustee,  that  the  property  of  the 
principal  debtor  bad  been  attached  on  a  debt  for  $1000,  and  that  thereupon 
the  principal  debtor  agreed  with  the  trustee,  that,  if  he  would  pay  that  debt, 
he  would  execute  to  the  trustee  a  note  for  $1200,  payable  on  demand,  and 
would  confess  judgment  thereon  and  allow  him  to  levy  and  collect  the 
same  forthwith,  and  it  appeared  that  this  was  done  and  the  trustee  collected 
the  whole  amount  of  the  $1900  note,  it  was  held,  thet  he  was  not  charge- 
able, under  the  statute,  as  the  trustee  of  the  principal  debtor,  for  the  $200 
received  by  him  above  the  sum  paid  out. 

Where  papers,  referred  to  in  the  hill  of  exceptions,  and  which  were  plaeed  09 
file  at  the  time  the  case  waa  made  up,  have  been  destroyed,  without  the 
ianlt  of  the  party,  previous  to  the  hearing  in  this  eourt,  he  will  not  be  al- 
lowed to  supply  the  defect  by  means  of  ex  parte  affidavits,  which  had  not 
been  filed  in  the  caae.  But  U  would  mom,  that  affidavits  would  be  received 
for  this  purpose,  if  taken  with  notice,  or  placed  on  file  in  season  to  allow 
the  opposite  party  to  file  counter  evidence. 

Trustee  Process.  It  appeared,  that  the  principal  debtor,  having 
been  sued  by  the  Bank  of  Orwell  upon  a  debt  for  one  thousand  dol« 
Jars,  applied  to  the  trustee  to  raise  for  him  that  sum,  and  agreed  to 
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give  him  a  bonus  of  two  hundred  dollars  for  so  doing.  The  m<Hiey 
was  raised  by  the  trustee  and  the  thousand  dollar  debt  paid  there- 
with; and  thereupon  the  principal  debtor  executed  to  the  trustee 
his  note  for  twelve  hundred  dollars,  payable  on  demand,  and  on  the 
same  day  a  suit  was  commenced  against  the  principal  debtor  upon 
this  note,  and  his  prc^rty  was  attached.  The  principal  debtor  con- 
fessed judgment  in  this  suit, — it  being  part  of  the  original  agreement 
that  he  should  do  so,— and  the  trustee  took  out  execution  and  col- 
lected the  whole  amount  of  the  note  and  cost. 

The  county  court,  December  Term,  1845, — Bennett,  J.,  presid- 
ing,— held,  that  the  trustee  was  not  chargeable.  Exceptions  by 
plaintiff. 

E.  D.  4*  F.  E.  Woadbridge,  for  plaintiff,  contended,  that  the 
trustee  had  in  his  hands  $200,  of  the  money  of  the  principal  debtor, 
to  which  he  was  neither  legally  nor  equitably  entitled ;  that  this  was 
usury, — ^to  which  point  they  cited  Floyer  v.  Edwards^  1  Cowp. 
112 ;  and  that  the  judgment  by  confession  was  no  bar  to  its  being 
held  in  this  suit, — ^to  which  they  cited  2  Stark.  £v.  585 ;  Rev.  St. 
c.  29,  <^^  4,  34 ;  c.  95,  p.  492 ;  Acts  of  1845,  pp.  18,  19 ;  Ord  on 
Usury  94-96 ;  Jackson  y.  Mosefy,  cited  in  lb.  95 ;  Bush  v.  Gower, 
2  Str.  1043;  1  Atk.  340;  Matthews  v.  Lewis,  1  Anstr.  7;  Hunting- 
ton y.  Bishop^  5  Yt.  186;  and  Lazell  v.  MilleTy  15  Mass.  207. 

P.  C  Tucker y  for  trustee,  claimed;  1,  That  the  receiving  the 
4200  was  not  usury, — to  which  he  cited  Ord  on  Usury  1 ;  Rev.  St. 
366,  §  3 ; — and  2,  That,  if  it  were  usury,  the  judgment  in  favor  of 
the  trustee  against  the  principal  debtor  was  a  bar  to  its  recovery  in 
this  action, — to  which  point  he  cited  Ord  on  Usury  93-96 ;  BEddh- 
ion  V.  Hall,  Cro.  Eliz.  588;  Bush  et  al  v.  Oower,  "it  Str.  1043; 
Matthews  v.  Letois,  1  Anstr.  7 ;  Oreen  v.  Kemp,  13  Mass.  515, 520 ; 
Stewart  v.  Downer,  8  Vt.  320.    * 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  case  is,  in  principle,  so  nearly  the  same  with 
that  of  Barker  v.  Esty  et  al.  4*  TV.,  just  decided,  [ante  p.  131,]  that 
little  need  be  said  in  regard  to  it.  If  it  were  a  mere  fraudulent 
transfer,  to  defeat  the  creditors  of  Field,  we  should,  of  course,  hold 
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the  trustee  Usble.  But  if  that  were  so,  it  is  matter  of  fact,  which 
should  be  found  by  the  county  court.  But  the  testimony  does  not, 
in  our  <^inion,  tend  to  prove  any  such  secret  trust,  or  confidence, 
between  the  parties.  It  seems  to  have  been  a  case  of  outrageous  op- 
pression, a  kind  of  duress  of  circumstances,  but  in  no  sense  a 
"  credit,"  or  confidence,  between  the  parties.  Very  likely  the  prin- 
cipal debtor  might  recover  the  money  back  in  assumpsit;  but  we  do 
not  think  he  is,  in  any  sense,  the  creditor  of  Nichols,  any  more  than 
if  Nichols  had  practiced  a  fraud  upon  him  in  the  sale  of  a  horse,  or 
in  the  performance  of  any  duty,  as  a  professional  man,  or  mechanic, 
or  common  carrier, — ^in  all  which  cases  assumpsit  will  lie  for  neg- 
lect, ot  want  of  skill ;  but  that  is  no  relation  of  debtor  and  creditor. 

This  is  not  strictly  a  case  of  usury ;  for  there  was  no  rate  per  cent,, 
for  the  reason,  that  there  was  no  forbearance.  It  was  literally  the 
paying  a  premium  upon  insurance  of  one^s  credit, — which  is  not  un- 
common. 

We  have  not  found  it  necessary  to-  examine  the  question,  how  far 
the  confession  of  judgment,  being  a  part  of  the  original  contract, 
would  afiect  any  remedy,  which  the  injured  party  might  otherwise 
have.  It  is  certain,  I  think,  that  it  ought  not  thus  to  be  put  in  the 
power  of  usurers  to  circumvent  the  statute.  In  the  English  practice 
a  warrant  of  attorney  to  confess  judgment,  given  to  cover  a  usurious 
contract,  is  not  considered  of  any  force  to  prevent  the  remedy.  Such 
a  device  certainly  ought  not  to  be  regarded  as  in  any  sense  the  act 
of  the  court,  but  of  the  party.  And  still,  a  judgment  by  confession 
being  a  formal  judgment,  tliere  may  be  some  technical  difficulty  in 
the  way  of  redress, — but  not  insurmountable,  I  think.  But  this 
point  has  not  been  examined  by  the  court. 

Judgment  affirmed. 

Note.  Upon  the  hearing  of  this  case,  one  of  the  papers  referred 
to  could  not  be  found  on  file ;  and  the  party  relying  upon  it  offisred 
to  show,  that  it  was  on  file,  when  the  case  was  made  up  and  came 
into  this  court,  but  that,  since  that  time,  it  had  been  destroyed  by 
fire  in  the  burning  of  the  office  of  Mr.  Tucker,  one  of  the  c<>unsel. 
It  was  now  proposed,  to  supply  the  defect  in  the  case  by  ez  parte 
affidavits,  which  had  not  been  filed  in  the  case. 
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By  the  Court.  We  incline  to  the  opinion,  that  the  party  must 
have  some  way  of  supplying  this  defect  in  his  case,  which  seems  to 
hare  occurred  without  any  special  fault  of  his,  perhaps ;  but  it  would 
certainly  be  a  dangerous  precedent,  to  allow  it  to  be  done  in  the 
manner  now  proposed.  Such  affidavits  have  never  been  received  on 
the  trial  of  any  question  going  to  the  merits  of  the  case ;  and  they 
certainly  could  not  be,  upon  the  most  liberal  terms  of  practice,  un- 
less filed  in  time  to  allow  the  opposite  party  to  file  counter  evidence. 
And  in  that  case  they  should,  in  strictness,  probably,  be  taken  upon 
notice  to  the  opposite  party,  as  in  other  matters  of  an  adversary 
character  tried  in  this  court. 

This  court  have  often  held,  that,  when  the  excepting  party  makes 
private  papers  apart  of  his  case,  he  should  attach  a  copy  of  all  such 
papers  to  his  case ;  and  that,  unless  this  is  done,  he  must  see  that 
the  copy  is  furnished,  before  he  can  be  heard  in  support  of.  his  ex* 
ceptions.  The  views  of  the  court  upon  this  subject  are  fully  ex- 
plained in  Frost  v.  Bates,  16  Yt.  145. 


GusTAVus  Perkins  v.  Henry  W.  Walker. 

Where  a  matter  in  controversy  in  a  suit  has  been  adjudicated  in  a  former  suit 
between  the  same  parties,  parol  evidence  is  admissible  to  show  the  ideiiHiyf 
and  tben  tbe  record  of  the  former  recovery,  if  there  have  been  no  opportu- 
nity to  plead  it  in  the  pending  suit  as  an  ettoppd,  may  be  given  in  evidence, 
and,  as  sach,  will  be  condutive. 

This  was  an  action  for  slanderoas  words  spoken  by  tbe  defendant,  charging 
tbe  plaintiff  with  having  stolen  certain  cloth.  Tbe  defendant,  in  pnrsa- 
ance  of  notice  under  the  general  issue,  gave  evidence  tending  to  prove  the 
truth  of  tbe  words  spoken  by  him.  Tbe  plaintiff  then  gave  in  evidence  a 
copy  of  the  record  of  a  judgment  in  his  favor  in  an  action  of  trover,  brought 
by  tbe  defendant  against  him  to  recover  for  the  alleged  taking  and  conver- 
sion ofceruin  cloth;  and  it  was  admitted,  that  the  cloth  sued  fbr  in  that 
action  was  the  same  cloth,  and  all  tbe  cloth,  ia  referenee  to  which  tha 
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wordf  eharged  as  slanderont  were  spoken  by  the  deftodaot.  A  od  it  waa 
held,  that  the  record  in  the  action  of  trover  was  concluaiTe  opon  the  de- 
fendant, both  as  to  the  title  to  the  cloth,  and  as  to  the  defence  attempted  to 
be  sat  op  by  him  in  jnatificatioo  in  this  sait. 

Trespass  on  the  Case  for  slanderous  words.  In  the  first  and 
second  counts  the  slanderous  words  declared  upon  purported  to 
charge  the  plaintiff  with  having  stolen  cloth.  In  the  third  count  the 
slanderous  words  purported  to  charge  the  plaintiff  with  having  stolen 
cloth,  in  the  possession  of  the  defendant,  belonging  to  one  Atwood. 
And  in  the  fourth  and  fifth  counts  the  slanderous  words  purported 
to  charge  the  plaintiff  with  having  stolen  cloth,  in  the  possession  of 
the  defendant,  belonging  to  one  Jenny.  Plea,  the  general  issue, 
with  notice  that  the  defendant  would  give  in  evidence,  in  justifica- 
tion, the  truth  of  the  words  spoken,  and  trial  by  jury,  December 
Term,  1845, — ^Aennett,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  the  speaking, 
bj  the  defendant,  of  the  words  charged,  and  the  defendant  gave  evi- 
dence tending  to  prove  that  the  words  spoken  were  true.  The 
plaintiff  then  gave  in  evidence  the  record  of  a  suit  in  favor  of  the 
defendant  against  the  plaintiff,  by  which  it  appeared,  that  the  defend* 
ant  commenced  his  action  of  trover  against  the  plaintiff  in  this  suit 
for  the  recovery  of  the  value  of  a  roll  of  cloth, — in  which  suit  there 
was  a  verdict  and  judgment  in  favor  of  the  plaintiff  in  this  action  at 
the  December  Term  of  the  county  court,  1841 ;  and  it  was  admitted, 
that  the  roll  of  cloth  in  dispute  in  that  action  was  the  same  roll  of 
cloth,  and  all  the  cloth,  to  which  the  defendant  alluded  in  speaking 
the  words  charged  in  the  plaintiff's  declaration,  and  that  the  point 
litigated  on  the  trial  of  the  acticm  of  trover  was,  whether  the  defend- 
ant in  that  action  had  taken  and  carried  away  the  roll  of  cloth  sued 
for,  belonging  to  the  plaintiff  in  that  action. 

Upon  these  facts  the  court  decided,  that  the  record  in  the  action 
of  trover  was  not  only  conclusive  evidence  as  to  the  title  of  the  cloth, 
as  between  the  parties,  but  was  conclusive  upon  the  defendant  in 
regard  to  the  facts  set  forth  in  his  notice  of  justification  and  estopped 
him  firom  making  the  defence  set  forth  therein. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant. 

19 


140  ADDISON  COUNTY. 


Perkins  «.  Walker. 


Briggs  and  Prout  for  defendant. 

1.  We  admit,  as  a  general  rule,  that  the  adjudication  of  a  court 
of  competent  jurisdiction  upon  a  particular  matter  is,  as  a  plea^  a 
bar,  or»  as  evidence,  conclusive,  between  the  same  parties,  as  res- 
pects the  points  determined.  But  to  entitle  the  record  in  this  in- 
stance to  such  an  eJQTect,  the  identity  of  the  fact  in  dispute  must  ap- 
pear, and  the  adjudication  had  must  have  been  direct  upon  the  point 
raised  in  the  notice  of  justification.  1  Stark.  201.  1  Salk.  290. 
3  Chit  PL  928,  note  a.  1  Phil.  321.  3  East  365.  8  Conn.  418. 
Determining  the  question  with  reference  to  the  declaration,  the  no- 
tice and  bill  of  exceptions,  these  essentials  by  no  means  appear. 

Again,  the  point  involved  in  the  action  of  trover  related  to  a  mere 
question  of  title  to  the  cloth  in  dispute ;  1  Sw.  Dig.  583 ;  2  Phil. 
220 ;  Philips  v.  Robinson,  4  Bing.  106;  Hansen  ▼.  JUeyer^  6  East 
614 ;  15  Petersd.  130 ;  the  plaintiff,  to  entitle  himself  to  recover, 
was  bound  to  show,  that  the  cloth  belonged  to  him ;  2  Phil.  220. 
This  being  the  issue,  the  defendant  in  that  action  was  at  liberty  to 
show,  in  defence,  that  he  had  the  title  to  the  cloth,  or  that  it  b^ 
longed  to  otlier  persons ;  2  Phil.  229 ;  Laclough  v.  Towle,  3  Esp.  R. 
114;  Philips  v.  Robinson,  4  Bing.  109 ;  Naihan  v.  Buckland,  2  J. 
B.  Moore  153.  The  only  effect,  then,  that  should  be  given  to  the 
record,  upon  principle,  is,  that  it  is  conclusive  only  of  the  title  to 
the  cloth  05  between  the  parties.  Now  what  was  the  slander 
charged  ?  That  the  plaintiff  had  stolen  Atwood's  cloth  and  Jenny'a 
cloth.  These  were  the  words  spoken ;  and  how  the  record  put  into 
the  case  could  operate  to  conclude  the  defendant  from  claiming  that 
the  cloth  referred  to  was  the  property  of  those  persons  and  that  the 
defendant  stole  it,  we  are  unable  to  perceive. 

2.  Another  rule  in  regard  to  this  subject  is,  that  the  record  of  a 
judgment  shall  not  be  used  as  conclusive  evidence  against  a  party, 
when,  had  the  adjudication  been  the  other  way,  it  would  not  have 
been  evidence  for  him  to  the  same  extent ; — that  is,  the  benefit  to 
be  derived  from  the  judgment  must  be  mutual;  1  Stark.  195--6;  B. 
N.  P.  232-3 ;  4  M.  &  S.  479 ;  1  Tr.  86 ;  3  Greenl.  R.  165.  Sup- 
posing there  had  been  a  recovery  by  the  plaintiff  in  the  action  of 
trover,  would  the  record  have  been  conclusive  of  the  defendant's 
guilt,  in  reference  to  the  charge  of  which  the  plaintiff  complains  ? 
Clearly,  it  could  have  no  such  effect.    Again,  the  record  introduced 
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in  evidence  being  in  an  acticm  of  a  different  nature  from  the  present, 
it  was  conclusive  of  nothing  that  did  not  appear  from  the  face  of  it 
Bat  the  effect  the  court  gave  it  concluded  the  defendant  of  his  jus- 
tification of  the  words  set  forth  in  the  third,  fourth  and  fifth  counts  of 
the  plaintiff's  declaration.  If  the  slander  charged  in  those  counts 
is  true,  and  which  the  defendant  justified,  it  fiimishes  the  very  rea- 
son why  the  suit  in  trover  was  determined  as  it  was ;  and  that  is, 
that  the  cloth  belonged  to  other  persons  besides  the  defendant. 

Linshy  and  Beckmth  for  plaintiff. 

1.  The  points  litigated  on  the  trial  of  the  action  of  trover  and  the 
facts  attempted  to  be  proved  in  justification  in  the  action  of  slander 
were  precisely  the  same.  That  a  judgment  between  the  same  par- 
ties, upon  the  same  subject  matter,  is  conclusive  as  to  the  private 
lights  of  the  parties  is  settled  law.  Beits  v.  Starr,  5  Conn.  550. 
J[>ents4m  v.  Hyde,  6  lb.  508.  Crandall  v.  Gallup,  12  lb.  365. 
Hopkins  v.  Lee,  6  Wheat  409.  Adams  v.  Barnes,  17  Mass.  965. 
Gardner  v.  Buckke,  3  Cow.  120.  1  Stark.  £v.  207.  Wood  v. 
Jackson,  8  Wend.  9.  Rice  v.  King,  7  Johns.  20.  Wright  v.  Bul- 
Ur,  6  Wend.  284.     Lawrence  v.  Hunt,  10  lb.  84. 

2.  If  the  defence  had  assumed  the  form  of  a  special  plea,  and  the 
plaintiff  had  replied  the  judgment,  it  would  have  operated  as  an  es- 
toppel ;  and  when  matter  of  estoppel  cannot  be  pleaded,  it  may  be 
given  in  evidence  and  have  the  effect  of  an  estoppel.  Isaacs  v. 
€Uark,  12  Vt.  692.     Ward  v.  Jackson,  8  Wend  9.    3  Cow.  207. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  There  is  but  a  single  question  in  this  case,  and 
that  is  one  of  very  considerable  importance.  The  inquiry  is,  was 
the  county  court  correct,  in  instructing  the  jury,  that  the  record  giv- 
en in  evidence,  in  connection  with  the  facts  admitted  on  trial,  was 
conclusive  as  to  the  title  of  the  cloth,  and  also  upon  the  defendant, 
in  regard  to  the  defence  assumed  under  his  notice  ? 

The  case  shows,  that  the  speaking  of  the  words,  which  is  attempt* 
ed  to  be  justified,  was  of  and  concerning  the  stealing  of  the  same 
identical  cloth,  which  was  sued  for  in  the  action  of  trover,  and  that 
the  point  litigated  on  that  trial  was,  whether  the  defendant  had  takeo 
and  carried  away  the  same  cloth. 


1 
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The  authorities  are  very  full,  that  the  judgment  of  a  court  of  conn 
petent  jurisdiction,  directly  on  the  point,  is,  as  a  pita,  conebtsive 
between  the  same  parties  on  the  same  matter  directly  in  question  in 
another  action.  It  operates  and  is  pleaded  as  an  estoppel.  It  is 
claimed  by  the  defendant,  that,  where  it  is  not  pleaded,  but  used 
simply  as  evidence,  it  cannot  have  a  conclusive  effect  It  is  to  be  r^ 
marked,  that  the  plaintiff  could  not,  in  this  case,  avail  iumsdif  of  the 
judgment  by  plea.  The  defendant  having  gone  into  his  defence  of 
justification  under  a  notice,  the  plaintiff  could  only  meet  it  by  evi- 
dence. We  are  not  called  upon  to  determine,  what  should  be  the 
effect  of  a  judgment,  where  there  has  been  an  opportunity  of  plead- 
ing it,  but  the  party  omits  to  plead  it,  and  elects  simply  to  use  it  al 
evidence.  In  such  a  case  it  might  be  said,  the  estoppel  was  waived. 
See  Trevivan  v.  Lawrence,  1  Salk.  976.  (hitram  v.  Mmrewood,  3 
East  365.  Voogkt  v.  Winch,  2  B.  &  A.  662.  ataford  v.  Clark, 
2  Bing.  381.  Wilson  v.  Butler,  4  Bing.  N.  C.  756.  Jsaaet  v. 
Clark,  12  Vt.  692. 

I  am  aware,  that  there  seems  to  be  some  discr^ancy  of  opinion 
in  regard  to  the  manner,  in  which  an  estoppel  shall  be  made  avaikt* 
ble  in  a  case,  in  which  it  exists.  It  has  been  said,  that,  to  render  a 
verdict  conclusive  by  way  of  an  estoppel,  it  must  be  pleaded  as  such  ; 
and  that  it  must  iq>pear  upon  the  record,  that  the  same  point  was  di- 
rectly in  issue  in  the  first  suit.  This  may  be  true,  in  order  that  the 
record  may  of  itself  ccmstitute  an  estoppel.  If  this  does  not  so  ap^* 
pear,  it  must  be  averred  and  proved  aliunde  the  record ;  and  the 
truth  of  the  averment  must  be  open  to  the  finding  of  the  jury. 

In  the  Duchess  of  Kingston* s  Case,  the  principle  contained  in 
the  opinion  of  Gh.  J.  De  Grbv  is,  that  a  judgment  on  the  same 
matter  is,  in  pleading,  a  bar,  in  evidence,  conclusive.  In  Aslin  v. 
Parkin,  2  Burr.  665,  the  judgment  in  the  action  of  ejectment  is 
expressly  stated  to  be  conclusive  against  the  tenant  in  the  subse* 
quent  action  for  mesne  profits.  In  Rex  v,  ISi.  Pancras,  Peake  219, 
it  was  held,  that  a  record  of  conviction  against  a  parish,  for  not  r^ 
pairing  a  road,  was  conclusive  evidence  against  th^n,  as  to  their  li- 
ability to  repair.  So  in  Sirutt  v.  Bovingdon  et  al.,5  Esp.  R.  56. 
Lord  EUenborough  said,  that,  Uiougb  a  record  of  a  former  cause 
could  not,  in  that  case,  be  a  legal  estoppel,  so  as  to  conclude  the  rights 
of  the  parties  by  its  production,  yet,  he  says,  he  should  think  hinw 
self  bound  to  tell  the  jury  to  consider  it  as  eoncbtsive. 
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When  the  qoestion  determined  by  a  former  jury  has  come  before 
them  as  one  point  among  many,  raised  on  the  general  issue,  or  upon 
a  general  plea  in  bar,  putting  in  issue  a  number  of  facts,  it  cannot 
appear  from  the  record  what  precise  point  had  been  determined  in 
the  former  proceeding.  In  such  a  case  parol  evidence  is  necessary, 
to  show  the  point  passed  upon.  The  parol  evidence  does  not,  in 
aoch  case,  impeach  the  record,  but  is  consistent  with  it.  Though' 
you  cannot  add  to,  or  contradict,  a  record  by  parol  evidence,  yet  yon 
may  explain  it  In  Gardner  v.  Buckbee,  3  Cow.  120,  two  notes 
had  been  given  up<m  the  sale  of  a  vessel ;  and  one  of  the  notes  had 
been  prosecuted ;  and  in  that  action  the  general  issue  had  been 
pleaded  by  the  defendant,  with  notice  of  a  total  failure  of  considera- 
Cion,  by  reason  of  fraud  in  the  sale  of  the  vessel ;  and  upon  that 
ground  the  defendant  succeeded  in  his  defence.  In  a  suit  upon  the 
second  note,  the  defendant  offered  in  evidence  the  record  in  the  for- 
mer suit ;  and  the  court  held,  that  that  record,  with  proof  aliunde 
that  fraud  in  the  transaction  was  the  ground  upon  which  the  verdict 
was  fininded,  was  conelusioe  against  the  plaintiff  Burt  v.  Ster»» 
turgk,  4  Cow.  559,  adopts  the  same  principle.  See  also  Wood  v. 
Jackson,  8  Wend.  91,  in  which  the  case  of  Gardner  v.  Buckbte  re- 
ceived the  unanimous  approbation  of  the  court  of  errors, — ^that  court 
reversing  the  decision  of  tlie  supreme  court  in  3  Wendell.  In  the 
case  of  Young  v.  Rummell,  2  Hill  478,  the  court  have  gone  the 
length  of  not  requiring  an  estoppel  to  be  pleaded,  in  order  to  give  it 
a  eanchuipe  eflfect  in  any  case,  in  which  special  pleading  is  not  nee* 
essary.  The  English  doctrine  I  conceive  to  be,  that  the  defendant, 
by  pleading  the  general  issue,  waives  the  estoppel,  if  he  might  plead 
it  Such  was  also  the  doctrine  of  the  supreme  court  in  New  York, 
in  FowUr  v.  Host,  10  Johns.  Ill,  and  in  Coles  v.  Carter,  6  Cow. 
091. 

Unless /9ar0/ evidence  is  admissible,  for  the  purpose  of  c<mnect- 
ing  the  general  estoppel  of  a  judgment  with  the  particular  points 
litigated  at  the  trial,  and  upon  which  the  verdict  of  the  jury  proceed^ 
ed,  the  rule,  which  provides  that  the  same  matter  shall  not  be  twice 
drawn  into  controversy,  must  loose  much  of  its  practical  and  salute* 
ry  effect 

Since  the  enactment  of  the  statute  in  Massachusetts,  abolishing 
special  pleading,  it  has  been  held,  that  a  verdict  on  the  same  pointy 
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or  judgment  for  the  same  cause  of  action,  is  conclusivt^  as  evidence 
to  the  jury ;  since  it  cannot  be  taken  advantage  of  in  any  other  way. 
Sprague  v.  Wait,  19  Pick.  457. 

I  am  aware,  that  the  idea  has  been  countenanced  by  adjudged 
cases,  that,  to  constitute  a  former  verdict  an  estoppel,  an  issue 
must  have  been  taken,  upon  the  face  of  the  pleadings,  upon  the 
'precise  point,  which  is  drawn  in  question  in  the  second  suit ;  and 
that  it  must  be  pleaded  in  such  suit  by  way  of  an  estoppel.  This 
may  be  necessary  to  constitute  a  technical  esiappel  If  the  pleadings 
do  not  show  the  precise  paint  litigated  in  the  former  proceedings,  the 
identity  of  the  point  in  dispute  in  the  two  actions  must  be  made  out 
by  parol  evidence ;  and  whether  made  out,  or  not,  is  a  question  for 
the  jury,  under  proper  instructions  from  the  court.  Where  the  iden* 
tity  is  fully  made  out,  to  hold  that  the  proceedings  in  the  first  suit 
are  not  conclusive,  as  evidence,  upon  the  right,  is  to  render  that  ax- 
iom of  the  law,  '*  Nemo  debet  bis  vexari  pro  eadem  causa,"  in  a 
great  measure  of  little  practical  value. 

I  do  not  conceive,  that  the  decision  we  are  now  making  is  at  va- 
riance with  Vooght  V.  li^nch,  or  with  Doe  v.  Huddart,  2  C.  M.  d& 
R.  316,  which  followed  the  case  of  Vooght  v.  Winch,  and  in  which 
the  court  of  exchequer  held,  that  a  judgment  in  the  action  of  eject- 
ment was  not  conclusive  in  the  action  for  mesne  profits.  In  both 
of  those  cases  the  court  merely  decide,  that  the  party,  by  not  plead- 
ing the  estoppel  when  he  might  have  done  it,  waived  it.  In  the 
case  of  Vooght  v.  Winch  it  will  be  found,  that  each  of  the  judges 
expressly  relied  upon  this  circumstance ;  and  in  the  case  of  Doe  v. 
Huddart  the  record  in  the  ejectment  might  have  been  replied,  by 
way  of  an  estoppel,  to  the  plea  in  the  action  for  mesne  profits.  It  is 
true,  that,  previous  to  the  rules  adopted  in  England  in  1834,  the 
plea  of  not  guilty,  in  an  action  of  trespass,  put  in  issue  the  title,  as  . 
well  as  the  taking  of  the  mesne  profits ;  and  it  being  uncertain 
whether  the  defendant  intended  to  deny  the  plaintifi''s  title,  on  which 
he  was  alone  concluded  in  the  action  of  ejectment,  or  to  deny  mere- 
ly the  taking  of  the  profits,  the  estoppel  could  not  be  replied.  But 
under  the  new  rules  of  pleading,  the  general  issue  being  narrowed, 
it  might  be  pleaded  as  an  estoppel. 

If  we  understand  the  meaning  of  Ch.  J.  De  Grey,  when  he  says, 
in  the  Duchess  of  Kingston's  Case,  that  a  judgment  on  the  same 
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point,  betireen  the  same  parties,  is,  in  pleading,  a  bar,  in  evidence, 
conclusive^  to  be,  that  it  is  conclusive  as  a  plea,  where  there  is  an  op' 
p&rtunii^  of  pleading  it,  and  that,  where  there  is  no  such  opportuni- 
ty, then  it  is  conclusive  as  evidence,  the  seeming  inconsistency  in  the 
cases  would,  in  a  great  measure, be  obviated;  in  as  much  as  the  case 
of  Vooght  y.  Winch  and  other  cases  proceed  upon  the  express 
ground,  that  the  defendant  might  have  pleaded  the  estoppel  This 
was  the  doctrine  of  the  court  in  the  case  of  Trevivan  v.  Lawrence, 
Salk.  276 ;  and  it  was  followed  and  fully  approved  of  by  the  court 
of  common  pleas  in  Magrath  v.  Hardy,  4  Bing.  N.  C.  782, — where 
it  was  held,  that  the  e^ppel  was  waived,  the  defendant  having 
omitted  to  plead  it,  as  he  might  have  done. 

It  being  admitted,  on  the  trial  in  the  county  court,  that  the  slan- 
derous words,  which  were  attempted  to  be  justified,  were  spoken  of 
and  concerning  the  stealing  of  the  same  identical  cloth  sued  for  in 
the  action  of  trover,  and  that  the  point  litigated  and  settled  was, 
whether  the  defendant  in  that  action  had  taken  and  carried  away 
the  same  cloth,  there  was  nothing  in  this  respect  to  go  to  the  jury  ; 
and  the  court,  with  these  facts  conceded,  were  right  in  holding  the 
record  in  the  action  of  trover  conclusive. 

It  need  hardly  be  remarked,  that  the  decision  of  this  court  is  fully 
in  accordance  with  the  views  expressed  by  the  learned  judge  in  giv- 
ing the  opinion  of  the  court  in  Gray  v.  Pingry,  17  Vt.  424. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 


WfLLfAM  p.  Hooker  v.  Adnah  Smith,  Benjamin  B.  Brown, 
George  W.  Church,  Henry  Seymour  and  Paul  A.  Reed. 

m 

A  dofectivo  conclasion  of  a  replication  can  only  be  reached  by  special  de- 
murrer. 

Where  a  declaration  contains  neveral  connts,  the  coart,  on  demarrer  to  th« 
replication,  will  only  notice  defects  in  those  counts  to  which  the  replica- 
tion applies^ 
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When  the  original  act  of  an  officer,  in  the  execation  of  civil  proceaa,  is  on- 
lawful,  those  aiding  him  in  the  performance  of  it  will  be  treapassen,  though 
thej  act  bj  his  command. 

In  this  case  a  sheriff  arrested  a  debtor  on  execation,  by  breaking  open  the 
outer  door  of  the  defendant's  dwelling  house ',  and  it  was  held,  that  tboee 
who  aided  the  sheriff  in  so  doing  were  trespassers,  though  they  acted  by 
bis  command. 

Trespass.  In  the  second  and  third  counts  in  the  declarati<Ni  the 
plaintiff  alleged,  that  the  defendants  made  an  assault  upon  him  and 
took  him  from  his  dwelling  house,  and  kqg  him  imprisoned,  with- 
out reasonable  cause,  in  the  common  jail  in  the  county  of  Addison 
for  a  long  space  of  time. 

To  these  counts  the  defendants  pleaded,  in  substance,  that  the 
defendant  Smith,  at  the  time  of  the  c<Mnmitting  of  the  supposed  tres- 
passes, was  sheriff  of  the  county  of  Addison  and  had  in  his  hands  a 
writ  of  execution  in  favor  of  one  Goodrich,  describing  it,  by  which 
he  was  duly  commanded  to  arrest  and  commit  to  prison  the  body  of 
the  plaintiff;  that  Smith,  as  sheriff,  commanded  the  other  defendants 
to  assist  him  in  executing  said  writ ;  and  that  the  defendants,  by 
virtue  of  said  writ,  arrested  the  body  of  the  plaintiff  and  took  him 
from  his  dwelling  house  and  committed  him  to  the  common  jail  in 
said  county ; — which  the  defendants  averred  were  tlie  same  trespas- 
ses charged  in  the  second  and  third  coimts  in  the  plaintiff's  declar- 
ation. 

To  this  the  plaintiff,  protesting  that  the  writ  of  execution  men- 
tioned in  the  plea  was  not  made  out  and  issued  as  therein  alleged, 
replied,  that,  at  the  time  of  the  committing  of  the  alleged  trespasses, 
the  plaintiff  was  possessed  of  a  dwelling  house,  in  Middlebury,  in 
which  he  then  lived,  with  his  family,  and  in  which  he  then  was,  and 
that  the  defendant  Smith,  having  the  said  writ  of  execution  in  his 
possession,  and  the  other  defendants,  acting  under  his  command 
and  directions,  entered  the  said  dwelling  house  by  forcibly  breaking 
open  the  outer  door  of  the  same,  which  was  then  closed  and  se- 
cured, without  the  leave  or  license  of  the  plaintiff  and  against  his 
will,  for  the  purpose  and  with  the  intent  to  execute  the  said  writ  of 
execution  within  the  said  dwelling  house  by  arresting  the  body  of 
the  plaintiff,  and  that,  having  broken  and  entered  the  said  dwelling 
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house,  with  the  intent  aforesaid,  they,  of  their  own  wrong,  seised 
and  assaulted  the  plaintiff  and  took  him  from  his  dwelling  house  and 
oommitted  him  to  the  jail  in  the  county  of  Addison,  as  alleged  in 
the  declaration ;  and  the  replication  c<mc]uded  with  a  prayer  for 
judgment,  and  for  the  damages,  hy  the  plaintiff  sustained  by  reason 
of  the  committing  the  trespasses  in  the  second  count  in  his  declara- 
tion mentioned,  to  be  adjudged  to  him ; — ^but  in  all  >other  respects 
the  replication  referred  to  the  second  and  third  counts. 

To  this  replication  the  defendant  demurred ;  and  the  county 
court, — ^Bbnnbtt,  J.,  presiding, — adjudged  the  r^ication  sufficient. 
Exceptions  by  defendant. 

E.  J.  Phelps  and  £.  N.  Briggs  for  defendant 

1.  The  assistants  of  the  defendant  Smith,  the  sheriff,  acting  un- 
der his  command,  may  justify  under  his  authority,  although  he  ex- 
ceeded his  authority  when  they  did  not  participate  in  his  unlawful 
act.     Ham.  N.  P.  64. 

3.  The  replication  is  bad,  as  it  answers  a  plea  applying  to  the 
second  and  third  counts  in  the  declaration,  but  prays  judgment  only 
of  the  second  count. 

3.  The  declaration  is  bad,  the  value  of  the  property  destroyed 
being  alleged  to  be  $25,00.  Clark  v.  Stoughtan  ef  o/.,  18  Yt.  50. 
This  allegation  is  material ;  Gould's  PI.  187. 

E.  D.  Barber  and  C,  Linshy  for  plaintiff. 

1.  Under  the  circumstances  of  this  case  the  arrest  and  imprison- 
ment of  the  plaintiff  were  illegal,  and  all  the  proceedings  of  the  offi- 
cer were  void.  HsUy  v.  Nichols,  12  Pick.  270.  State  v.  Hooker, 
17  Vt.  658. 

2.  The  assistants  can  stand  upon  no  better  ground  than  the  sher- 
iff. No  person  is  required  by  law  to  do  an  illegal  act,  although 
commanded  so  to  do  by  a  public  officer ;  and  he  is  as  much  bound 
to  know  the  law  in  that,  as  in  any  other  case.  The  sheriff  can  im- 
part no  higher  power,  than  he  has  himself.  1  Vt.  81.  6  Mod.  140. 
Oy steady.  Shed  et  al,,  12  Mass.  506.  Elder  v.  Morrison,  10  Wend. 
125. 
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The  opinion  of  the  court  waa  delivered  by 

Hall,  J.  It  is  objected  in  behalf  of  the  defendantsr,  that  the  rep- 
lication prays  judgment  upon  the  second  count,  only,  of  the  dedarar 
tion,  whereas  the  plea,  to  which  it  applies,  is  an  answer  to  both  the 
second  and  third  counts }  and  that  the  replication  is  therefore  bad. 
This  defect  is  found  in  the  replication }  but  the  replication  in  every 
other  respect  covers  both  counts ;  and  it  is  laid  down  in  1  Chit  PL 
643,  that  a  defective  conclusion  of  a  ref^ication  can  only  be  reached 
by  special  demurrer.  This  is  believed  to  be  the  acknowledged  rule; 
and  as  the  demurrer  in  this  case  is  general,  the  objection  is  deemed 
not  to  be  well  taken. 

An  objection  was  also  made  in  the  argument  to  a  supposed  defect 
in  the  declaration  ;  but  as  that  defect  is  found  to  exist  only  in  the 
first  count,  to  which  the  pleadings  now  before  the  court  do  not  ap- 
pTy,  it  is  unnecessary  to  notice  it  farther. 

The  principal  question  in  the  case  arises  upon  the  legal  effect  of 
the  facts  set  forth  in  the  pleadings.  It  has  been  hdd  by  this  courts 
in  the  case  of  8taie  v.  Hooker,  17  Vt.  658,  upon  an  indictment 
founded  on  the  same  transaction  detailed  in  the  pleadings,  that  the 
breaking  open  of  the  door  of  the  dwelling  house  by  the  sheriff,  to 
serve  the  process,  was  not  only  illegal,  but  that,  after  the  breaking 
into  the  house^  the  defendant  in  the  execution  was  justified  in  forci* 
bly  resisting  the  officer  in  executing  the  process.  It  is  conceded 
in  the  argument,  that  the  sheriff  himself  could  not  justify  under  the 
pleadings  in  the  case ;  but  it  is  insisted,  that  his  assistants  stand  in 
a  different  position,  that  they  were  obliged  by  law,  when  called 
upon  by  the  sheriff  to  give  him  their  aid,,  and  that,  having  acted  by 
his  command,  they  are  justified,  though  he  might  not  be. 

It  is  doubtless  true,  that  a  sheriff  may  be  held  guilty  of  a  trespa^, 
while  those  who  were  acting  by  his  command  might  be  thereby  ex- 
cused. If  the  act  itself  be  in  the  first  instance  lawful,  but  becomes 
a  trespass  ab  initio  by  some  subsequent  misconduct  of  the  sheriff,  as 
for  not  returning  the  writ,  it  would  be  obviously  unjust  to  hold  the 
assistants  liable  for  such  constructive  trespass.  And  there  are  prob- 
ably other  cases,  where  the  command  of  the  sheriff  would  be  a  de- 
fence to  those  aiding  him,  though  the  sheriff  himself  might  not  be 
justified.  The  sheriff,  for  the  suppression  of  riots  and  the  preserva- 
tion of  the  peace,  and  for  apprehending  a  person  for  violating  the 
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peace,  or  for  any  other  criminal  matter,  or  canse,  is  cpecially  im- 
powered  by  statute  to  reqoire  suitable  aid  and  assistance.  Rev.  St., 
c  11,  §^  10,  11 ;  c.  98,  ^^  ^9.  These  statutes  seem  to  be  only  in 
affirmance  of  the  common  law,  by  which  the  sheriff  might  raise  the 
posse  camtaius,  or,  in  other  words,  such  a  number  of  the  men  of  the 
county  as  were  necessary  for  his  assistance  in  the  execution  of  the 
Kin^s  writs,  quelling  of  riots,  apprehending  traitors,  robbers,  die. ; 
Bac.  Ab.,  Sheriff  N  2. 

It  is  said  by  a  very  accurate  elementary  writer,  that,  in  the  arrest  of 
a  party  for  crime,  those  who  obey  the  sheriff's  command  will  be 
thereby  justified,  though  the  sheriff  himself  might  be  ac^g  without 
authority.  Ham.  N.  P.  63-^.  If  those  who  are  called  to  his  aid 
are  bound  to  obey,  without  inquiring  into  the  sheriff's  authority,  such 
doctrine  would  seem  reasonable ;  and  perhaps  the  same  rule  would 
apply  here,  where  the  case  arises  under  the  provisions  of  the  statute 
which  have  been  mentioned. 

The  statute  of  this  state  also  contains  a  provision  applicable  ta 
the  service  of  civil  process.  Where  great  o]^>08ition  is  made*to  the 
service  of  any  lawful  writ,  or  precept,  the  sheriff  is  authorized,  by 
and  with  the  advice  of  two  justices  of  the  peace^  to  raise  all  or  any 
part  of  the  militia  of  the  county  to  aid  and  assist  him ;  and  in  such 
case  the  officers  and  soldiers  of  the  militia  are  made  liable  to  a  fine, 
for  neglecting  to  obey  the  call  of  the  sheriff.  Rev.  St.,  c.  11,  ^^ 
12-14.  It  would  seem  to  be  a  harsh  proceeding,  to  hold  that  the 
soldiers,  in  such  case,  should  be  made  liable  as  principals  in  a  tresi* 
pass,  if  the  doings  of  the  sheriff  should  be  held  unlavrful.  Probably 
the  command  of  the  sheriff  would  be  their  sufficient  justification. 

These  are  believed  to  be  all  the  statutory  provisions  applicable  to 
persons  acting  in  aid  of  a  sheriff;  and  it  is  observable,  that  none  of 
them  reach  the  case  of  these  defendants.  The  sheriff,  in  this  case, 
was  not  acting  in  his  character  of  general  conservator  of  the  peace, 
or  in  the  arrest  of  a  party  for  crime,  where  special  auth<»rity  is  given 
him  to  command  assistance, — ^nor  were  the  defendants  aiding  him  as 
a  part  of  the  militia  of  the  county ;  but  they  were  merely  called  in* 
dividually  to  his  aid,  in  the  service  of  a  writ  of  execution, — a  civil 
process.  It  appears,  also,  that  the  defendants  knew,  at  the  time, 
that  the  sheriff  was  acting  under  a  civil  process.  In  their  plea  in 
bar  they  describe  it  particularly,  and  say  that  the  sheriff  requested 
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them  to  assist  him  in  executing  it ;  and  in  the  replication,  the  truth 
of  which  is  admitted  by  the  demurrer,  it  is  stated,  that  the  defend- 
ants entered  the  plaintiff's  dwelling  house,  by  forcibly  breaking  <^»en 
the  outer  door,  for  the  purpose  and  with  the  intent  to  execute  therein 
the  writ  of  execution  by  arresting  his  body.  With  the  full  knowl* 
edge  that  the  sheriff  was  about  to  do  an  illegal  act,  they  united  with 
him  in  committing  it ;  and  we  think  they  must  share  with  him  in 
its  consequences.  A  contrary  doctrine  would  enable  a  sheriff,  un- 
der color  of  a  civil  process,  to  add  to  his  own  physical  power,  to  ac- 
complish an  illegal  object,  the  power  of  a  lawless,  but  wholly  irre- 
sponsible, mob. 

/The  doctrine  now  held,  that,  where  the  original  act  of  the  officer 
in  the  service  of  civil  process  is  unlawful,  those  aiding  him  in  the 
performance  of  it  will  be  trespassers,  though  they  act  by  his  com* 
mand,  is  fully  sustained  by  the  cases  of  Oystead  v.  Shed^  12  Mass, 
511,  and  Elder  v.  Morrison^  10  Wend.  138,  which  were  cited  in  the 
argument. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


William  Y.  Ripley  v.  Harvey  Yale. 

[Same  Cue,  18  Vu  990  *1 

Whether  one,  who  receivea  the  poMession  of  land  from  another,  ia  estopped 
from  claiining  title  to  it  must  depend  upon  the  ioquiry,  whether  the  claim 
attempted  to  be  set  up  is  consistent  with  the  contract  under  which  the  pos- 
aession  was  taken. 

Where  one  enters  into  posseseion  of  land  under  a  parol  contract  of  parcfaase^ 
end  pays  a  portion  of  the  purchase  money  in  advance,  and  is,  by  the  terms 
of  the  contract,  to  receive  a  deed  of  the  premises  upon  furnishing  certain 
required  security  for  the  remainder  of  the  purchase  money,  and  the  securi- 
ty is  offered,  but  the  vendor  refuses  to  deed,  there  is  nothing  in  the  natnna 


*And  see  RipUy  v.  Yak  et  dl,,  16  Vt.  257. 
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of  Um  contnet,  which  would  preelade  th%  pttrohaser  from  elaimiDg  to  hold 
the  premiiofl  advorae  to  the  vondor ',  and  tucb  possession,  if  open  and  ex- 
elusiTe,  accompanied  bj  claim  of  title,  will  aroid  a  deed  of  the  premises, 
ezecated  by  the  Tender  to  a  third  person  sabaequent  to  the  performance  of 
the  contract  on  the  part  of  the  pnrchaser. 

And  even  if  the  pnrchaaer  could  be  considered  as  tenant  at  will  to  the  yendor 
until  the  completion  of  the  contract,  yet  if  be  oiTer  to  perform  the  contract 
on  his  part,  and  the  vendor  refuse  to  deed,  and  the  purchaser  thereupon 
giTC  notice  to  the  rendor  that  he  shall  •«  hold  tmtothe  kmd^**  the  possession 
of  the  purchaser  becomes  adverse  and  will  avoid  a  deed  subsequently  exe- 
oated  by  the  vendor  to  a  third  person. 

EiccTMBNT  for  land  in  Middlebury.  Plea,  the  general  issue,  and 
trial  by  jary,  June  Term,  1846, — ^Bennett,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  deed  of  the  premises  from 
Rusael  Bly  to  bimadf,  dated  August  11,  1841.  It  appeared  that 
Bly,  on  the  eighth  day  of  February,  1899,  made  a  parol  agreement 
with  the  defendant  for  the  sale  of  the  premises,  estimated  at  about 
thirty  acres ,'  and  the  defendant  was  to  take  them  at  the  estimate,  or 
have  them  measured,  at  his  election ;  and  when  he  had  made  his 
e]ecti<m,  and  had  furnished  security  for  the  payment  of  the  balance 
of  the  purchase  money,  remaining  unpaid,  he  was  to  receive  from 
Bly  a  conveyance  of  the  land  by  two  deeds,  one  to  the  defendant  and 
the  other  to  his  brother,  conveying  the  land  in  such  proportions  as 
the  defendant  might  direct ;  that  the  defendant  paid  to  Bly  one  hun- 
dred dollars  in  advance,  towards  the  purchase  of  the  land,  and  then, 
by  the  consent  and  direction  of  Bly,  entered  into  possession  of  the 
premises  as  his  own;  that  afterwards,  and  previous  to  the  execution 
of  the  deed  from  Bly  to  the  plaintiff,  the  defendant  elected  to  take 
the  land  at  the  estimate,  without  measurement,  and  tendered  to  Bly 
adequate  security  for  the  payment  of  the  balance  of  the  purchase 
money,  and  requested  Bly  to  execute  deeds  according  to  the  terms 
of  the  agreement ;  that  Bly  declined  to  do  so,  but  executed  and  ten- 
dered to  the  defendant  one  deed  of  the  entire  premises,  conveying 
them  to  the  defendant, — ^which  deed  the  defendant  refused  to  accept ; 
■nd  that  the  defendant  then  said  to  Bly,  ^'that  he  should  hold  on 
upon  the  land." 

It  qypeared,  that  the  defendant  had  been  in  the  exclusive  posses- 
ion of  the  premises  from  February,  1890,  to  the  time  of  trial,  cut- 
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ting  wood  and  timber  thereon  fr<»n  year  to  year,  clearing  some  part, 
mowing  the  grass,  and  selling  timber  from  the  premises,  claiming 
to  be  the  owner  thereof;  and  that  it  was  generally  known,  that  the 
defendant  was  in  possession  of  the  premises.  It  also  appeared,  that 
the  plaintiff,  immediately  after  be  received  his  deed  from  Bly,  gave 
notice  of  this  to  the  defendant,  and  demanded  the  surrender  of  the 
possession ;  and  that  the  defendant  declined  so  to  do,  claiming  the 
land  as  his  own,  and  denying  the  right  of  Bly  to  convey  it  to  the  plain- 
tiff. 

The  court  having  intimated,  that,  in  their  opinion,  the  foregoing 
facts  constituted  in  law  an  adverse  possession,  in  the  defendant,  of 
the  premises,  at  the  time  of  the  execution  of  the  deed  from  Bly  to 
the  plaintiff,  so  as  to  avoid  that  deed,  the  plaintiff  became  nonsuit, 
with  leave  to  move  for  a  rule  to  set  aside  the  nonsuit. 

The  plaintiff  having  moved  for  a  rule  to  set  aside  the  nonsuit,  the 
motion  was  overruled  and  judgment  entered  for  the  defendant.  Ex- 
ceptions by  plaintiff. 

Briggs  4*  WilUams  and  P.  8tarr  for  plaintifil 

The  defendant  was  a  tenant  at  will  to  Bly,  at  the  time  Bly  con- 
veyed to  the  plaintiff.  Rev.  St.  314,  ^21.  In  Greeno  v.  Munson 
et  al,y  9  Vt.  37,  it  was  held,  that  a  tenant  cannot  dispute  the  title 
of  his  landlord ;  and  this  doctrine  is  extended  to  one  who  enters 
into  possession  of  land  under  a  contract  of  purchase.  Bowker  v. 
Walker,  1  Vt.  19.  Jackson  et  al,,  v.  Bard,  4  Johns.  230.  I\Utle 
V.  Reynolds,  1  Vt  80.  Hodsan  v.  Sharp,  10  East  352.  Instru- 
ments which  do  not  purport  to  convey,  as  leases,  contracts,  d&c, 
cannot  be  the  foundation  of  an  adverse  possession.  Adams  en 
Eject  57,  468.  2  Phil.  Ev.  201.  Narris  v.  Smith,  7  Cow.  717. 
Law  et  al  v.  Reynolds,  1  Caine  444.  To  determine  whether  a  pos- 
session is  adverse,  it  is  only  necessary  to  inquire  whether  it  can  be 
the  constructive  possession  oi  the  legal  proprietor.  If  the  adverse 
possessor  claims  the  title  of  the  true  owner  as  his  own  and  founds 
his  possession  upon  it,  his  possession  will  not  be  deemed  adverse  to 
the  owner.  Adams  on  Eject.  48,  470.  Sinsabaugh  et  al  v.  Sears, 
10  Johns.  435.  Jackson  v.  St^hens,  16  Johns.  116.  Carson  et  al. 
V.  Cains  etal,^  Johns.  301.  The  defendant  claims  under  the 
parol  contract  with  Bly,  admits  Bly's  title,  and  that  be  holds  under 
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it ;  consequently  he  cannot  hold  adversely  to  Bly,  who  is  the  plain- 
tiff's grantor.  5  Cow.  92.  Knox  v.  Hooker,  12  Mass.  027.  Wil' 
Hams  V.  Waikins,  3  Pet.  47.     Ripley  v.  Yah,  18  Vt.  220. 

C.  Linsley  and  E.  D.  Barber  for  defendant. 

One  who  enters  into  possession  of  land  as  a  purchaser  can  in  no 
sense  be  ccmsidered  as  entering  under  him  of  whom  he  purchases. 
Neither  the  vendor  nor  the  purchaser  so  understood  it.  It  oannot 
vary  the  case,  whether  there  has  been  a  conveyance,  or  whether  the 
conveyance  is  defective.  The  purchaser,  having  paid  the  purchase 
money  and  taken  possession,  has  acquired  a  right  capable  of  being 
enforced ;  the  property  is  equitably  his,  and  he  can  enforce  the  per- 
fection of  the  legal  evidence  of  title.  He  does,  it  is  true,  at  the 
moment  of  purchase,  acknowledge  the  title  of  him  of  whom  he  pur- 
chases ;  but  he  enters  into  possession,  because,  by  the  purchase,  the 
property  purchased  has  become  his.  He  has  taken  the  property 
purchased^  but  has  not  all  the  evidence  required  by  law  to  show 
his  purchase ;  but  his  acts  upon  the  land  purchased  are  precisely 
such  as  they  would  be,  if  his  paper  title  were  perfect.  Such  a  pos- 
session is  adverse.  Whoever  occupies  land,  taking  all  the  profits 
to  his  own  use,  and  lays  out  money  in  improvements,  making  no  ac- 
knowledgment of  a  superior,  must  be  considered  as  holding  in  his 
own  right  and  adversely  to  all  others.  HaU  v.  Dewey,  10  Vt  693. 
Fisher  V.  Prosper,  Cowp.  208.  Robinson  v.  Douglass,  2  Aik.  307. 
French  v.  Pierce,  8  Conn.  443,  446.  Mitchell  v.  Walker,  2  Aik. 
206. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  statute,  under  which  the  deed  from  Bly  to  the 
plaintiff  is  sought  to  be  avoided,  is  founded  on  the  equitable  consid- 
eration^ to  which  the  interest  of  a  party  in  the  possession  of  land  with 
a  claim  of  right  is  supposed  to  be  entitled.  It  provides,  chap.  60, 
sec.  26,  that  a  deed  shall  be  absolutely  void  and  of  no  eflbct  to  con- 
vey lands,  '*  if,  at  tlie  time  of  the  delivery  thereof,  such  lands  shall 
be  in  the  actual  possession  of  a  person,  claiming  the  same  by  pos- 
session, or  tfi  any  other  way,  adverse  to  the  grantor."  There  can 
be  no  doubt,  that  the  language  of  this  statute  embraces  every  case  of 
the  adverse  possession  of  land  under  a  claim  of  title,  without  regard 
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to  the  character  of  the  possession  in  other  respects,  and  withoat  ref^ 
erence  to  the  validity  or  invalidity  of  the  title.  The  naked  posses- 
sion, under  a  claim  of  right,  is  assamed  to  ftimbh  sufficient  prima 
facie  evidence  of  title,  to  justify  the  legislature  in  extending  their 
protection  to  the  possessor  against  the  claims  of  any  other  person, 
than  him  whose  right  may  have  been  invaded.  It  enacts,  in  sub- 
stance, that  no  adv^iturer  in  land  titles  shall  come  into  a  court  of 
law  to  disturb  such  possession,— -that  the  party  alone,  who  has  been 
injured,  shall  enforce  his  claim  of  title  against  the  possessor. 

The  bill  of  excepticms  states,  that  Yale,  the  defendant,  had  been  in 
the  exclusve  possession  of  the  land  from  February,  1839,  to  the  time 
of  trial,  cutting  wood,  and  timber  thereon  from  year  to  year,  dearing 
some  part,  mowing  the  grass,  and  selling  timber  from  the  premises, 
claiming  to  be  the  owner  thereof.  This  would  clearly  seem  to  be  a 
possession  and  claim  adverse  to  the  whole  w<vld,  and,  under  wdina- 
ry  circumstances,  would  be  sufficient  to  avoid  any  deed  of  another, 
attempting  to  transfer  the  title. 

It  is,  however,  insisted,  that  the  relation  of  the  defendant  to  the 
grantor  was  such  as  to  preclude  him  from  taking  advantage  of  this 
statute ;  and  whether  he  stand  in  such  relation  is  the  principal  ques- 
tion in  the  case. 

There  can  be  no  doubt,  but  that  the  claim  of  the  defendant  was 
sufficiently  adverse,  provided  he  could  be  permitted  to  make  it  He 
claimed  the  whole  title.  The  case  does  not  therefore  fall  within  the 
principle  oi  Selleck  v.  Starr ^  6  Vt.  194,  where  it  was  held,  that  the 
possession  and  claim  of  a  less  estate  under  the  grantor  was  not  such 
an  adverse  claim,  as  rendered  the  deed  void,  the  claim  being  subor- 
dinate to  and  consistent  with  the  superior  title  of  the  grantor.  Is 
there  any  rule  of  law,  that  estops  the  defendant,  in  this  case,  from 
making  an  adverse  claim  to  the  whole  title  ? 

There  are,  no  doubt,  certain  circumstances,  under  which  a  party 
taking  the  possession  of  land  from  another  would  not  be  permitted 
to  set  up  an  adverse  claim  to  it.  These  circumstances  usually  exist 
between  landlord  and  tenant.  The  doctrine  is,  indeed,  well  estab- 
lished and  deeply  rooted,  both  in  this  state  and  in  England,  that 
neither  a  tenant,  nor  those  claiming  by  him,  can,  in  general,  be  al- 
lowed to  dispute  the  title  of  the  landlord.  Upon  what  principle  is 
this  doctrine  founded  ?    The  estq>pel  of  the  tenant  by  the  ancient 
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oommon  law  seems  to  hare  rested  solely  on  the  indenture  of  lease 
between  the  parties.  The  tenant  was  estopped  by  his  deed  from 
denying  the  title  of  his  landlord ;  but  if  the  lease  were  by  deed  poll 
of  the  lessor  merely,  the  lessee  might  plead  that  the  lessor  had  nothp 
ing  in  the  land.     Litt.  Sec.  58.     1  Co  Lit  47  6. 

The  doctrine,  now  so  fully  admitted,  that  a  tenant  and  those 
claiming  under  him  are  est<^ped,  without  deed,  appears  to  be  of 
modem  origin.  In  Doe  v.  Smythe,  4  M.  dz.  S.  347,  in  1816,  Dam- 
pier,  J.,  said,  *'  It  has  been  ruled  often,  that  neither  the  tenant,  nor 
any  one  claiming  by  him,  can  dispute  the  landlord's  title.  This,  I 
believe,  has  been  the  rule  for  the  last  twenty  five  years ;  and  I  re- 
member it  was  so  laid  down  by  Buller,  J.,  on  the  western  circuit" 
This  comparatively  modern  doctrine  cannot  rest  on  the  mere  fact, 
that  the  tenant  derived  his  possession  from  the  lessor.  A  possession 
may  often  be  adverse  to  him  from  whom  it  is  derived.  It  was  held 
in  MuhtL  v.  Walker^  2  Aik.  266,  that  the  use  of  water  to  turn  a 
mill  for  fifteen  years,  accompanied  by  a  claim  of  right,  would  give 
the  defendant  a  title  to  the  easement,  though  the  right  was  claimed  to 
have  been  derived  from  the  plaintiff.  The  grantee  in  fee  derives 
both  his  title  and  possession  from  the  grantor ;  but  his  possession 
is  nevertheless  adverse.  So  also  is  the  possession  of  one  claiming 
under  a  defective  deed,  though  the  title  do  not  pass. 

In  Massachusetts  it  is  held,  that  an  entry  upon  land  under  a  parol 
purchase,  payment  having  been  made  and  the  party  entitled  to  a 
deed,  is  adverse,  and  that  a  possession  under  such  entry,  if  continued 
twenty  years,  will  make  the  possessor  a  good  title ; — and  also,  that 
the  claim  of  one,  entering  on  land  by  parol  gift,  may  be  adverse  to  ' 
the  donor,  and  that  such  possession,  continued  for  twenty  years,  bars 
the  donor's  right  of  entry  and  of  action.  Barker  v.  Salmon^  2  Mete. 
d2.  Browi^  V.  King  ei  al,,  5  Mete.  173.  Sumner  v.  Stevens,  6  Mete. 
337.  In  all  these  cases  the  adverse  claim  is  consistent  with  the 
terms,  upon  which  the  party  took  possession. 

But  the  lessee  of  land  takes  the  possession  under  an  agreement, 
either  express,  or  necessarily  implied,  that  he  will  hold  the  land, 
during  the  continuance  of  the  lease,  in  subordination  to  the  right  of 
the  lessor,  and  that  he  will  surrender  to  him  the  possession  at  the 
end  of  the  term.    He  cannot,  therefore,  be  allowed  to  controvert 
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the  title  of  the  lessor,  or  set  up  against  him  the  title  of  another, 
without  Tiolating,  by  a  manifest  breach  of  faith,  the  agreement  under 
which  the  possession  was  committed  to  him.  The  doctrine,  then, 
that  a  tenant  shall  not  be  permitted  to  deny  his  landlord's  title,  would 
seem  to  rest  on  the  common  principle  applicable  to  estoppels  in  pah, 
that  an  admission  of  a  party,  upon  which  another  has  been  induced 
to  act,  and  by  which  he  has  acquired  an  advantage  to  himself,  is  of 
00  important  and  solemn  a  character,  that  he  shall  not  afterwards  be 
allowed  to  controvert  it, — ^that  it  shall  be  conclusive  evidence  against 
him.  The  tenant  having  obtained  the  possession  of  land,  which  he 
would  not  otherwise  have  had,  by  means  of  an  agreement  to  surren- 
der it,  he  shall  not  be  permitted  to  hold  the  land  in  violation  of  that 
agreement.     See  Blight's  Lessee  v.  Rochester,  7  Wheat.  536. 

I  can  conceive  of  no  other  principle,  upon  which  one,  who  re- 
ceives the  possession  of  land  from  another,  should  be  estopped  from 
claiming  title  to  it,  but  upon  the  ground  that  to  make  such  claim 
would  be  a  violation  of  the  agreement  under  which  the  possession 
was  obtained.  If  this  be  correct,  the  inquiry  in  all  such  cases  will 
be,  is  the  claim,  attempted  to  be  set  up,  consistent  with  the  contract 
of  possession  ?  If  it  be,  the  claim  may  well  be  made.  If  it  be  in 
violation  of  such  contract,  the  party  is  estopped  from  making  it. 

In  the  present  case  the  defendant  went  into  possession  under  an 
agreement  to  purchase,  having  paid  forty  per  cent,  of  the  purchase 
money,  and,  on  furnishing  certain  specified  security  for  the  residue, 
he  was  to  have  a  deed  of  the  land.  The  object  of  the  contract  was 
the  passing  of  the  whole  title.  The  possession  was  taken  under  that 
expectation.  If  the  defendant  performed  the  contract  on  his  part, 
there  was  no  agreement,  either  express  or  implied,  that  he  should 
surrender  the  possession.  On  the  contrary,  on  such  performance, 
he  was  to  have  a  perfect  title  in  fee ; — his  possessicm  was  to  be  per- 
petual. He  did  perform  the  contract  on  his  part.  He  furnished 
the  required  security,  but  Bly  refiised  to  deed.  But  for  this  refusal, 
the  defendant  would  now  be  the  owner  of  the  land.  There  can  be 
no  breach  of  faith  in  his  claiming  precisely  what,  by  the  terms  of  the 
contract,  he  was  to  have.  There  is,  therefore,  nothing  m  the  rela- 
tion in  which  the  defendant  stood  to  Bly,  under  the  contract  of  pur- 
chase, performed  as  it  was  on  his  part,  to  prevent  him  from  setting 
up  a  claim  of  title  in  himself,  adverse  to  Bly. 
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The  claim  of  the  defendant  is  not,  that  BIy  had  no  title  at  the  time 
of  the  contract,  but  that,  by  the  contract,  the  title  has  passed  to  him. 
It  may  be  true,  and  doubtless  is,  that  the  defendant's  claim  of  title  is 
so  far  unfounded,  that  it  could  not  prevail  in  an  action  of  ejectment 
brought  by  Bly  against  him.  By  the  contract  of  purchase  he  admit- 
ted that  Bly  was  the  owner  of  the  land,  and  would  now  be  estopped 
from  denying  his  original  title.  He  is  in  the  situation  of  one  claim- 
ing under  a  defective  deed,  or  by  parol  giil.  His  title  is  imperfect ; 
but  there  is  nothing  in  his  condition  to  prevent  him  from  claiming 
title  in  himself;  and  such  claim,  with  the  possession,  if  continued 
ibr  fifteen  years,  would  bar  the  title  of  the  original  owner. 

If  the  defendant  is  to  be  treated  as  having  been  a  tenant  at  will 
to  Bly  on  his  original  entry  upon  the  land,  as  is  claimed  on  the  part 
of  the  plaintiff,  his  tenancy  must  be  considered  as  having  been  so 
far  thrown  off  by  his  notice  to  Bly  that  he  should  hold  the  land,  as 
to  enable  iim  from  that  time  to  commence  a  possession  adverse  to 
bis  landlord,  upon  the  doctrine  decided  in  Hall  v.  Dewey,  10  Yt. 
693.  This  notice  appears  to  have  been  given  prior  to  Bly's  deed  to 
the  plaintiff;  and,  upon  every  view  of  the  case,  we  think  the  deed 
must  be  held  void  under  the  statute,  by  reason  of  the  adverse  posses- 
sion of  the  defendant  at  the  time  of  its  delivery. 

It  may  be  observed,  that  there  seems  a  peculiar  propriety  in  giving 
eflfect  to  the  statute  in  this  case.  The  defendant,  although  he  has 
acquired  no  legal  title,  has  certainly  some  equitable  claim  upon  the 
land, — a  claim  which  a  court  of  chancery  might,  perhaps,  enforce 
by  a  decree  for  a  specific  performance  of  the  contract.  If  the  deed 
of  Bly  passes  the  title  to  the  plaintiff,  the  defendant's  remedy  in  equity 
is  either  destroyed,  or  greatly  embarrassed ;  and  there  are  therefore 
strong  reasons,  why  the  title  to  the  Icmd  should  be  adjudicated  be- 
tween the  parties  to  the  original  transaction,  and  why  Bly  should 
not  be  permitted  to  transfer  his  side  of  the  controversy  to  another. 

The  decision  now  made  does  not  conflict  with  that  of  the  court  at 
the  former  hearing  of  this  case.  Id  Yt.  220.  The  bill  of  excep- 
tions did  not  then  show  the  terms  of  the  c<mtract  of  purchase  by  the 
defendant,  nor  any  performance  of  it  by  him.  It  was  then  treated 
as  an  unperformed  executory  contract.  Nor  was  there  any  notice 
proved  to  Bly,  of  the  adverse  claim  of  the  defendant.     The  defend- 
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ant  being  considered  as  holding  in  subservience  to  Bly,  it  was  then 
held,  upon  such  riew  of  the  case,  as  it  would  be  now,  that  his  pos- 
■ession  could  not  be  adverse. 

The  result  is,  that  the  ruling  of  the  county  court,  against  the  i 
ttoo  of  the  plaintiff  to  set  aside  the  n<msuit,  is  affirmed. 


Chester  Winslow  and  William  A.  Bates  v,  Gordon  Newell. 

Where  the  owner  of  land  has  recovered  jadgment  in  an  action  of  ejectment 
agninst  one  who  entered  upon  the  land  eubeequent  to  the  enactment  of  the 
Revised  Staiutea,  the  person  so  entering  cannot  recover  for  bettermenta  pat 
by  him  upon  the  land,  notwithstanding  he  may  have  entered  and  oceapied 
in  good  faith,  supposing  that  be  had  a  good  title  in  fee  to  the  land. 

And  qtuBTt,  whether  snch  person,  in  the  absence  of  any  law  giving  him  a  right 
to  recover  for  betterments  made  by  himself,  in  faith  of  his  own  entry,  can 
recover  by  referring  his  entry  to  that  of  another  person,  from  whom  be 
purchased  the  land,  and  who  entered  previous  to  the  enactment  of  the  Re* 
▼lead  Sututes. 

But  if  he  can  take  advantage  of  such  former  entry,  he  can  claim  nothing  by 
it,  if  the  person  making  such  former  entry  did  not  suppose,  at  the  time, 
that  he  had  a  good  title  in  fee  to  the  land. 

If  one  take  possession  of  land,  and  then  abandon  it,  his  possession  cannot  be 
tacked  to  that  of  the  next  possessor,  either  lor  the  purpose  of  making  title 
to  the  land  by  possession,  or  for  the  purpose  of  claiming  any  benefit  by 
virtue  of  the  statute  in  reference  to  betterments. 

A.,  snpposing  he  had  good  title  to  a  lot  of  land,  put  B.  in  possession  of  the 
land,  as  tenant.  B.  subsequently  surrendered  bis  possession  to  A.,  and 
purchased  of  another  person  a  title  to  the  lot,  which  he  did  not  at  the  time 
suppose  to  be  good,  and  retained  the  possession  until  he  sold  the  lot  to  C, 
who  entered  subsequent  to  the  enactment  of  the  Revised  Statutes,  suppos- 
ing he  had  acquired  a  good  title,  and  made  improvementa.  A.  did  not 
convey  his  title  and  possession  to  any  one,  but  subsequently  abandoned  all 
claim  to  the  land.  And  it  was  held,  that  C,  having  been  ejected  from  the 
land,  could  not  recover  for  his  betterments  by  virtue  of  the  original  entry 
I  by  B.  in  fiiitb  of  A's  title. 
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This  was  a  declaration  for  betterments, — the  defendant  having 
reeorered  judgment  against  the  plaintiflb  in  an  action  of  ejectment 
§ar  the  land  described  in  the  declarati<m, — and  was  tried  at  the  De- 
eember  Term,  1845, — ^Bennett,  J.,  presiding. 

On  trial  the  plaintifi  gave  in  evidence  a  deed  from  one  Gapen, 
coUeetor  of  a  land  tax,  to  Stnrgis  Penfield  of  one  hundred  and  sixty 
acres  of  lot  No.  48  in  the  second  division  of  lands  in  Goshen,  exe* 
cuted  and  recorded  Sept  8,  1825,  and  also  gave  evidence  tending 
to  prove,  that  in  1835  one  Goes,  in  pursuance  of  a  parol  agreement 
between  himself  and  Penfield,  entered  upon  that  part  of  the  lot  re» 
covered  by  Newell  in  the  action  of  ejectment,  and  repaired  the 
fences  aroond  the  clearing,  being  ten  or  twelve  acres,  and  occupied 
it  as  a  pasture  during  the  season  of  1836 ;  that  in  the  spring  of  1837 
Goes  received  from  one  Stewart  a  quitclaim  deed  of  forty  acres  of 
said  lot,  and  about  the  same  time  made  a  parol  agreement  with 
Penfield,  to  purchase  of  him  one  hundred  and  sixty  acres  of  said 
lot, — it  being  called  a  two  hundred  acre  lot,  but  measuring  about 
two  hundred  and  twenty  five  acres;  that  soon  after  this  Penfield  sent 
to  Goss  a  deed  of  the  one  hundred  and  sixty  acres,  which  Goss  de* 
dined  to  receive  <m  account  of  some  of  its  provisions ;  that  it  was 
then  agreed  between  them,  that  Goss  should  continue  to  occupy  the 
land  as  he  had  d<me  before,  until  some  new  agreement  should  be 
made  between  them ;  that  Goss  continued  to  occupy  the  part  of  the 
lot  claimed  by  Newell  from  1835  to  1841,  repairing  the  fences  from 
time  to  time  and  occupying  it  as  a  pasture ;  that  in  1840  one  Ste» 
phen  Lard  purchased  of  Penfield  one  hundred  and  sixty  acres  of  said 
lot,  and  took  a  written  agreement  for  the  conveyance,  no  bounda* 
ries  or  location  being  fixed,  but  Penfield  then  informing  Lard  that 
fifty  acres  of  the  lot  belonged  to  Newell ;  that  Lard  made  some  im* 
provements  upon  the  lot, — but  not  on  the  part  clamied  by  Newell ; 
that  in  1841  Lard  sold  his  interest  in  the  contract  to  one  Emerson, 
and  Penfield  executed  to  Emerson  a  bond  for  a  deed,  in  the  terms 
of  the  agreement  with  Lard,  and  informing  Emerson  that  fifty  acres 
of  the  lot  belonged  to  another  person ;  that  in  1842  the  plaintifis 
purchased  of  Goss  his  interest  in  the  lot,  and  in  1843  received  a 
deed ;  that  the  plaintiff  also,  in  1842,  purchased  of  Emerson  his 
interest  in  the  lot,  claiming  that  they  owned  the  part  of  the  lot  be- 
fore occupied  by  Goss,  and  saying  that  they  wanted  the  rest  of  the 
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lot  to  go  with  it,  and  received  from  Penfieid  a  warrantee  deed  of  the 
one  hundred  and  sixty  acres  in  discharge  of  his  bond  to  Emerson ; 
that  in  the  spring  of  1842  the  plaintiff  entered  upon  the  part  of  the 
lot  claimed  by  Newell  and  erected  a  saw  mill  and  expended  several 
hundred  dollars  in  making  improvements ;  and  that  they  were  in- 
formed by  Goes,  before  purchasing  of  him,  that  he  thought  his  title 
to  the  lot  good ; — and  Qoss,  who  was  a  witness,  testified,  that  he  had 
consulted  counsel,  and  thought  he  had  a  good  title  to  the  lot 

The  defendant  gave  in  evidence  a  deed  to  himself  firom  one  Sally 
Kendall  of  the  fifty  acres  in  question,  and  proved  that  the  same  was 
recorded  in  1830,  and  also  gave  evidence  tending  to  prove  that  h6 
had  executed  leases  of  this  land  to  different  persons  ;  that  Goes,  be> 
fore  he  entered  upon  the  lot,  knew  of  the  defendant's  title ;  that  the 
defendant  continued  all  the  time  to  assert  his  title;  that  the  plainti& 
had  knowledge  of  this  title ;  that  Penfieid,  Lard  and  Emerson  recog- 
nized this  title ;  that  while  Emerson  was  in  possessicm  under  Penfieid 
he  and  Newell  surveyed  the  lines  dividing  the  fifty  acres  fi-om  the 
rest  of  the  lot ;  that  in  1840  and  1841  the  defendant  leased  the  fifty 
acres,  and  they  were  occupied  by  his  tenants ;  and  that  Goss  relied 
upon  the  weakness  of  Newell's  title  and  did  not  suppose  that  he  had 
any  legal  title  to  the  lot  himself. 

The  court  charged  the  jury,  that,  to  entitle  a  party  to  recover  for 
betterments,  he  must  have  supposed,  at  the  time  of  his  purchaset  that 
he  was  obtaining  a  good  title  in  fee ;  that  if  Goss  did  not  himself  put 
any  betterments  upon  the  land,  then  so  far  there  must  be  an  end  to 
any  claim  for  betterments  by  the  plaintifl^ ;  but  that,  if  Goss  did  put 
on  betterments,  still  the  plaintiflk  could  not  recover  for  them,  unless 
Goss  himself  could  have  recovered  for  them,  if  he  had  been  the  de- 
fendant in  the  action  of  ejectment ;  and  that,  as  it  appeared  from  the 
plaintifib'  evidence,  which  was  uncontradicted,  that  Goss  went  into 
possession  in  1835  merely  under  a  parol  license  from  Penfieid  to 
ioccupy,  and  had  never  taken  any  title  from  Penfieid,  and  had,  after 
his  refusal  to  accept  the  deed  fi'om  Penfieid,  agreed  with  Penfieid  to 
occupy  as  he  had  first  done  until  some  new  agreement  should  be 
made*  there  could  be  no  ground  for  any  claim  for  betterments  put 
upon  the  land  by  Goss  under  any  title  derived  firom  Penfieid. 

The  jury  were  also  told,  that  if  they  found  that  Goss  was  in  pes* 
session  of  the  fifty  acres,  or  any  part  of  it,  under  the  title  derived 
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from  Stewart,  suppofling  he  had  a  good  title  in  fee,  and  that  the 
plaintifi  purchased  that  title  sapposing  they  were  to  get  a  good  title 
in  fee,  and  entered  upon  the  land  in  1842,  supposing  such  title  good, 
the  plaintifis  would  be  entitled  to  recover  for  whatever  betterments 
Goes  put  upon  the  land,  if  any,  notwithstanding  Goss  went  into  pos- 
session in  1835  by  the  license  of  Penfield,  and  notwithstanding  the 
deed  from  Goes  to  the  plaintiffs  was  not  executed  until  1843;  but 
that,  if  they  found  that  Goss  acted  in  bad  faith,  and  did  not  suppose 
that  he  had  acquired  any  title  to  the  fifty  acres  claimed  by  Newell, 
or  any  part  of  it,  under  the  title  from  Stewart,  then  Goss  himself 
could  not  hare  recovered,  and  the  plaintiffs  could  not  recover  for  any 
betterments  made  by  Goss. 

The  jury  were  farther  tdd,  that  if  they  found  that  Goss  acted  in 
good  faith,  supposing  he  had  purchased  of  Stewart  a  good  title  in 
fee  to  the  land  claimed  by  Newell,  and  that  the  plaintiffs  purchased 
of  Qoss  in  good  faith,  supposing  they  were  acquiring  a  good  title  in 
lee,  they  would  be  entitled  to  recover  for  such  betterments  as  they 
had  themselves  made,  though  Goss  had  made  none  himself,  and 
though  the  plaintifli  had  entered  upon  the  land  in  the  spring  of  1842, 
mnd  since  the  enactment  of  the  Revised  Statutes ;  but  that,  if  Goss 
did  not  suppose  he  derived  any  good  title  from  Stewart,  then  the 
plaintifi  could  claim  no  benefit  from  his  entry  ;  and,  as  their  entry 
was  subsequent  to  the  time  when  the  Revised  Statutes  came  into 
operation,  they  could  not  recover  for  betterments  made  by  themselves. 

The  jury  returned  a  verdict  for  the  defendant.  Exceptions  by 
plaintiffis.   - 

lAnsUy  and  Beekmth  and  A.  Peck  for  plaintifi^. 

Briggs  4*  WiUieans  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

RBnnBLD,  J.  In  this  case  I  do  not  understand  that  there  is  any 
pretence  of  recovering  for  betterments  made  by  Goss  under  the 
Stewart  title ;  for  the  jury  have  found  that  he  did  not  suppose  thai 
deed  gave  him  any  title  to  the  fifty  acres,  for  which  the  defendant 
recovered  in  ejectment  There  is,  indeed,  nothing  in  the  case  to 
show  that  Goss  ever  made  any  betterments  on  the  lot,  unless  bis  put- 
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ting  up  the  fences  and  occupying  the  pasture  ia  to  bear  that  coih 
struction  ; — but,  allowing  that  he  did,  he  could  not  recover  for  them 
on  the  ground  of  the  Stewart  title,  which  he  did  not  suppoee  ex- 
tended to  this  part  of  the  lot. 

It  seems  equally  clear,  that  the  plaintiffs  cannot  recover  for  the 
betterments  which  they  have  themselves  made,  by  resting  upon  the 
entry  made  by  Goss,  when  Goss  himself  is  found  to  have  entered  not 
supposing  that  he  had  any  title  to  this  part  of  the  lot  It  is  some> 
what  questionable,  perhaps,  whether  the  plaintiffs  can  recover  foa 
betterments  made  by  themselves,  when  no  law  existed  giving  them 
any  such  right,  by  referring  their  entry  to  a  time  anterior  to  that 
when  it  actually  occurred.  But  however  that  may  be,  it  is  certain 
they  cannot,  by  virtue  of  the  entry  of  Goss,  place  themselves  in  any 
better  condition,  than  that  in  which  he  was.  It  would  be  an  anomaly, 
to  permit  the  plaintifli  in  this  case  to  claim  betterments  upon  the 
strength  of  an  entry  in  bad  faith,  because  they  purchased  it  in  good 
faith  and  made  the  improvements  supposing  they  had  a  good  title  in 
fee,  when  in  fact  there  was  no  law  in  existence  giving  them  any  right 
to  recover  on  the  strength  of  their  own  honajide  claim  oftitU  infee^ 
and  the  facts  would  not  bring  them  within  the  provisions  of  the 
statute,  by  tacking  their  betterments  to  the  one  under  whom  they 
claim.  The  plaintiff  ought  to  be  content,  if  the  court  suffered  them 
to  put  the  case  both  upon  their  own  title  and  that  of  their  grantcnr, 
although  in  one  case  the  law  failed  them,  and  in  the  other  the  fact»» 

All  claim  on  the  ground  of  the  plaintiffs'  own  entry  and  that  of 
Goss  being  disposed  of,  it  only  remains  to  inquire,  whether  the 
plaintifl&  can  so  connect  themselves  with  Penfield's  entry  upon  this 
lot,  as  thereby  to  claim  to  recover,  either  for  betterments  made  by 
him,  or  his  servants,  or  tenants,  or  made  by  the  plaintifl&  in  futh  of 
his  title  and  entry  upon  the  lot. 

There  may  be  some  confusion  in  the  statement  of  the  case ;  and 
possibly  the  court,  after  all,  do  not  get  a  correct  understanding  of  it. 
But  it  would  seem,  that,  if  Penfield  ever  authorized  any  entry  upon 
the  land  in  controversy  under  himself,  it  was  not  persisted  in,  but 
abandoned.  For  we  find,  that  neither  Penfield,  Lard,  nor  Emerson, 
ever  entered  upon  this  land^  or  made  any  claim  to  it,  but  e3q>re8Bly 
acknowledged  the  claim  of  the  defendant  The  plaintiflb  purchased 
Penfield's  title  upon  the  express  ground  that  it  was  confined  to  the 
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other  part  of  the  lot ;  and  they  have  no  claim  of  title  to  this  portion 
of  the  lot,  under  Penfield. 

It  is  well  settled,  that  if  one  enter  ap<Mi  land  and  occupy,  and  then 
abandon  his  possession,  it  cannot  be  tacked  to  that  of  the  next  pos- 
sessor, for  the  purpose  of  making  title  to  the  land  by  possession. 
By  the  abandonment  the  possession  is  gone,  for  all  such  purposes. 
The  fifteen  years'  possession,  necessary  to  give  title,  must  be  under 
one  connected  claim  of  title,  although  it  may  be  by  numerous  per- 
sons, and  may  pass  from  one  to  the  other  by  parol  merely  ;  still,  it 
must  be  connected. 

So,  too,  in  these  betterment  cases,  if  one  enter  upon  land  by  a 
tenant,  or  servant, — as  Goss  testified  Penfield  did,  upon  this  land,  by 
him, — ^yet  if  he  afterwards  abandon  such  entry,  and  do  not  convey 
it  to  any  one,  either  by  deed,  or  paroU  it  is  impossible  for  one,  who 
purchases  the  right  of  the  tenant,  wlio  continues  in  possession  under 
another  tide,  which  proves  defective,  to  eke  out  his  own  title  by  a 
resort  to  this  first  entry,  upon  the  ground,  that,  at  that  time,  the 
landlord  supposed  he  had  good  title  to  this  part  of  the  lot  also.  For 
in  this  case  it  appears,  that  Goss  finally  surrendered  to  Penfield  ali 
right  of  possession  under  him,  and  Penfield  abandoned  all  claim  to 
this  portion  of  the  lot,  and  Goes  continued  his  possession  under  an- 
other title, — ^which  merged  whatever  former  right  he  had. 

The  diflicuUy  in  the  plaintiflfs'  justifying  their  putUng  betterments 

upon  this  lot,  under  Penfield's  entry  by  Goss,  is,  that  they  do  not  show 

that  they  have  ever  entered  upon  this  portion  of  the  lot  under  Pen' 

jieldy  or  in  faith  of  his  entry,  or  of  any  entry  under  his  title,^^hut 

the  contrary. 

We  think,  therefore,  the  defendant  is  entitled  to  judgment  an  the 
verdict. 
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ToNW  OF  Lincoln  v.  Town  of  Warren. 

Id  order  to  hare  gained  a  legal  aettlement  in  a  town  under  that  clanae  of  Ibe 
atatute  of  1817,  which  provided  that  a  person  should  have  a  aettlement, 
who  should  hold  in  the  town,  for  two  years,  any  one  of  several  specified 
offices,  it  was  not  necessary,  that  the  office  should  have  been  held  for  two 
years  tii  tuccestion. 

•^ut  it  was  essential  to  the  acquiring  a  settlement  under  that  proviaion,  that 
f  the  person  should  have  a  corUitmoui  residence  in  the  town  from  the  time  he 
held  the  first  office  until  the  settlement  was  acquired.  If  he  held  the  office 
the  two  years,  but  with  an  interval  between,  and  during  that  interval  re- 
sided out  of  the  town  for  any  period,  the  settlement  would  not  have  been 
acquired. 

Appeal  from  an  order,  made  by  two  justices  of  the  peace,  that 
John  Butterfield,  his  wife  and  child,  remove,  as  paupers,  from  Lin- 
cohi  to  Warren.  Plea,  that  the  paupers  had  not  a  legal  settlement 
in  Warren,  and  trial  by  jury,  June  Term,  1846, — ^Bennett,  J.,  pre- 
siding. 

On  trial  it  appeared,  that  John  Butterfield  with  his  wife  and  a  son 
came  to  reside  in  Warren  in  1820,  and  resided  there  until  April, 
1826,  when  he  removed,  with  his  family,  to  Waitsfield,  and  resided 
there  until  February,  1827,  and  then  removed  back  to  Warren  and 
resided  there  until  1829 ;  that  in  1823  and  1827  he  was  elected  to 
the  office  of  lister  in  Warren  for  the  years  ensuing  next  after  his 
election ;  and  the  plaintifis  offered  parol  evidence  tending  to  prove, 
that  he  officiated  as  lister  during  these  years, — it  not  appearing  from 
the  records  of  the  town  that  he  had  ever  been  sworn ; — ^to  the  evi- 
dence so  offisred  the  defendants  objected,  but  it  was  admitted  by  the 
court,  as  tending  to  prove  that  he  had  been  duly  sworn. 

Upon  these  facts  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendants.     Exceptions  by  plaintiffs. 

Linsley  and  BeckwitJi,  for  plaintiffs,  insisted,  that  it  was  not 
essential  to  the  acquiring  a  settlement  in  a  town  by  holding  office 
two  years,  that  the  office  should  be  held  for  two  years  in  successicHiy 
and  that  there  is  nothing  in  the  statute  to  warrant  a  construction 
requiring  that  the  person  holding  the  office  should  be  a  resident  of 
the  town  during  all  the  time  between  the  two  years. 
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Asakel  Peckf  for  defendants,  contended, — 1,  That  the  very  words 
"  for  two  years''  import  an  entire  period  of  time,  and  cited  to  this 
point  Lth.  ef  Southborougk  v.  Ink.  of  JUarUHtro',  ^  Pick.  166; 
Paris  Y.  Hiram,  12  Mass.  268; — and  2,  That  the^vaper's  removal 
fr<»n  town  during  the  intermediate  period  rendered  his  holding  the 
office  the  first  year  nugatory  and  inoperative  to  gain  a  settlement, 
and  that)  on  his  retom  to  Warren,  he  conmienced  de  novo,  under 
the  statute,  to  gain  a  settlement 

The  opinion  of  the  court  was  delivered  by 

Bbnnett,  J.  It  is  to  be  taken  that  the  pauper  was  appointed  to 
and  did  discharge  the  duties  of  lister,  in  Warren,  for  the  years 
1823  and  1827,  having  been  duly  sworn  to  the  faithful  discharge  of 
the  duties  of  such  office.  It  appears,  however,  that,  between  those 
years,  he,  together  with  hb  family,  removed  out  of  that  town  and 
coatinued  to  reside  in  a  neighbouring  town  for  the  space  of  about 
ten  months. 

It  is  claimed  in  argument,  that  the  pauper,  to  have  gained  a  settle- 
ment under  the  statute  of  1817,  must  have  been  a  lister  of  the  town 
in  two  consecutive  years; — ^but  we  think  not.  The  statute  enacts, 
"  That  any  person,  who  shall,  in  any  town  in  this  state,  be  for  two 
years  appointed  to  and  sworn  to  the  faithful  discharge  of  the  office 
of  town  clerk,  or  lister,  &c.,  or  shall  be  appointed  to  and  sworn  to 
the  faithful  discharge  of  one  of  said  offices  one  year^  and  another  of 
said  offices  in  another  year,  shall  be  adjudged  to  have  his  settlement 
in  such  town.''  There  are  no  words  in  the  statute,  which  necessa- 
rily import,  that  the  two  years  must  be  in  succession.-  The  statute 
uses  the  expression  **  for  two  years,"  and  not  for  the  term  of  two 
years  ;  and  when  it  speaks  of  the  person's  holding  one  of  the  offices 
in  one  year,  it  uses  the  expression,  **  and  another   in  another  year." 

If  it  had  been  intended,  that  the  two  years  should  have  been  in 
mecessiony  the  phraseology  would  probably  have  been,  '^  and  another 
the  next  year."  The  fourth  section  of  the  statute,  which  provides 
for  gaining  a  settlement  by  reason  of  the  person's  having  a  list  of  a 
given  amount  for  five  years,  requires,  in  express  terms,  that  it  should 
be  five  years  in  succession.  So  the  eighth  section  requires  a  resi- 
dence for  the  term  of  seven  years.  The  word  term,  ex  vi  termini, 
imports  a  succession  of  years. 
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The  more  important  question  relates  to  the  effect,  which  dudl  be 
given  to  the  paupers  removal  from  Warren  between  the  two  years, 
tx  which  he  was  lister.  We  think  a  person's  right  to  gain  a  settle- 
ment by  his  holding  any  of  the  offices  specified  in  the  statute  is  a 
qualified  right,  and  that  a  residence  in  the  town  is  a  necessary  in- 
gredient to  the  gaining  of  a  settlement,  and  that  it  must  be  contin»- 
&us^  until  the  settlement  b  complete.  If  the  pauper  removes  from 
the  town,  while  his  right  of  settlement  is  inchoate,  it  must  be  an 
abandonment  of  what  had  been  done  towards  gaining  a  settlement 
A  person  cannot  have  two,  or  more,  i$uhoate  settlements  at  one  and 
the  same  time,  either  of  which,  at  his  qption,  may  be  ripened  into  a 
perfect  settlement 

The  result  is»  the  judgment  of  the  county  court  is  affirmed. 


Allen  Dunshee  v.  Harvey  Parmeleb,  Admmistrator  of  Edwabd 

DUNSHEE. 
flw    CVAVCSRV.] 

Where,  upon  the  hearing  before  the  ohanoellor  on  a  bill  of  fbrecIoBUre,  the 
mortgage  described  in  the  bill  waa  not  prodaeed  by  the  orator,  but  the  de* 
fendant  admitted  ita  existence  aad  original  validity,  and  the  case  proceeded 
as  though  it  had  been  produced,  the  defendant  was  not  allowed,  npon  the 
hearing  on  appeal  in  this  court,  to  raise  any  objection  on  account  of  the 
absence  of  the  mortgage,  as  a  ground  for  reversing  the  decree. 

Where  the  note  secured  by  a  mortgage  is  paid  in  part,  and  a  new  note  is  given 
for  the  balance,  and  the  parties  agree  that  the  new  note  shall  be  substituted 
in  place  of  the  mortgage  note,  the  mortgage  will  atill  aUnd  as  security  ftr 
the  payment  of  the  latter  note. 

In  this  case  the  mode,  adopted  by  the  master  for  computing  the  Interest  upon 
the  mortgage  note,  was  one  long  in  use,  but  was  objected  to,  on  the  hearing 
on  appeal;  but  the  question  not  haviog  been  argued,  the  court  declined  to 
consider  it. 
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Appkai.  from  the  coart  of  chancery.  ThiB  was  a  bill  of  foredo** 
iirCy  in  which  the  orator  alleged,  that  on  the  fifteenth  day  of  June, 
1895,  the  intestate,  Edward  Donshee,  execnted  to  him  a  promissory 
note  for  five  hnndred  dollars,  which  was  seemed  by  a  mortgage  of 
certain  premises ;  that  payments  were  made  upon  this  note  from 
time  to  time,  and  subsequently  a  new  note,  dated  June  15,  1886, 
was  given  lor  the  balance  remaining  due  upon  the  first  note,  being 
$803,00 ;  and  that  it  was  agreed  between  them,  that  the  new  note 
should  be  substituted  for  the  former  note,  and  that  the  mortgage 
should  stand  as  security  for  it,  until  it  should  be  paid.  The  admin- 
istrator answered,  denying  ail  knowledge  in  reference  to  the  matters 
alleged  in  the  bill.  The  answer  was  traversed,  and  testimcmy  was 
taken, — ^the  substance  of  which  sufficiently  appears  in  the  qiinion  of 
the  court. 

The  court  of  chancery, — ^Bbnutbtt,  Gh., — referred  the  case  to  a 
master  to  ascertain  and  report  the  sum  due  in  equity ;  and  the  mas- 
ter made  his  report,  computing  interest  upon  the  principal  from 
the  date  of  the  note  to  the  time  of  decree,  and  interest  upon  each 
year's  interest  on  the  principal  from  the  expiration  of  the  year  to  the 
time  of  decree.  The  defendant  was  ordered  to  pay  the  amount,  thus 
ascertained,  by  a  time  specified,  or  be  foreclosed  of  all  equity  of  re* 
demption  in  the  premises.     Appeal  by  defendant. 

Lmsiey  and  Wicker^  for  orator,  cited  Daxns  t.  Maynard,  0  Mass. 
2^;  Cory  t.  Prentiss,  7  Mass.  63;  Dana  t.  Binney,  7  Vt.  408; 
15  Johns.  655,  567. 

H.  Ntedkam  and  As€^I  Peck  for  defendant. 

The  opinion  c^the  court  was  delirered  by 

Hall,  J.  After  the  case  had  been  opened  in  this  court  in  behalf 
of  the  plaintiff  and  also  argued  by  the  counsel  for  the  defendant,  in 
regard  to  the  effect  of  the  testimony  to  connect  the  new  note  with 
the  §rBt  note  and  with  the  mortgage,  it  was,  in  conclusion,  made  a 
ground  of  defence,  that  there  was  no  proof  of  the  existence  of  the 
mortgage  described  in  the  bill ;  and  on  examination  of  the  papers  no 
each  proof  was  found.  It  was  within  the  recollection  of  the  chan^ 
eellor  who  made  the  decree,  that  at  the  hearing  below  the  mortgage 
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was  treated  as  being  in  the  case,  and  as  having  been  a  valid  mortgage 
to  secure  the  old  note ;  and  such  was  admitted  by  the  defendant's 
counsel  to  have  been  the  case.  He,  however,  insisted  <m  his  right 
to  make  the  objection  now,  though  he  had  neglected  to  make  it  then. 

This  court,  in  matters  of  chancery,  sits  as  an  appellate  court,  and 
can  receive  no  testimony  but  such  as  comes  up  from  the  chancellor 
with  the  appeal.  If  we  are  to  conmder  there  is  no  such  mortgage  as 
that  described  in  the  bill,  the  decree  of  foreclosure  must  be  reversed ; 
for  the  plaintiff's  claim  to  the  decree  is  based  on  the  mortgage. 
What  is  to  be  the  effect,  upon  the  hearing  in  this  court,  of  the  ad* 
mission  of  the  existence  and  original  validity  of  the  mortgage,  on  the 
hearing  before  the  chancellor  ? 

The  statute,  which  allows  appeals  fr<Hn  the  court  of  chancery, — 
Rev.  St.,  c.  24,  sec.  20, — ^provides,  that  the  supreme  court  *'  shall 
examine  all  errors  that  shall  be  assigned  or  found"  in  the  decree  of 
the  chanceUor,  and  shall  affirm,  reverse,  or  alter,  such  decree,  as 
justice  shall  require.  The  whole  decree  of  the  chancellor  is  ap» 
pealed  from,  and  all  the  pleadings  and  testimony  in  the  case  are 
sent  up, — not,  however,  for  the  purpose  of  bringing  the  case  here  as 
an  original  case,  but  to  enable  this  court  to  see  if  the  chancellor  has 
coDunitted  any  error  in  making  the  decree.  Frcmi  the  papers  alone 
the  decree  appears  io  be  wrong ;  but  it  having  been  conceded  before 
him  that  the  plaintiff  holds  the  mortgage  described  in  the  bill,  and 
that  it  was  valid  to  secure  the  old  note,  it  is  manifest  the  decree  was 
fight, — unless  there  be  error  after  the  mortgage  is  allowed  to  form 
a  part  of  the  case.  If  the  objection  now  taken  had  been  made  be- 
fore the_  chancellor,  the  plaintiff  might  have  had  an  opportunity  to 
obviate  it ;  and  would  undoubtedly  have  been  permitted,  on  some 
terms,  either  to  file  his  mortgage  as  evidence  on  the  hearing,  or  to 
have  the  hearing  postponed,  to  enable  him  to  make  proof  of  it.  But 
this  court  can  give  him  no  such  opportunity ;  and  if  this  new  objec- 
tion, now  for  the  first  time  made,  is  to  be  allowed,  it  is  obvious  that 
a  final  decree  must  be  directed  against  the  plaintiff,  without  our 
finding  any  error  in  the  decree  of  the  chancellor, — and  upon  a  point 
not  in  controversy  before  him,  and  in  all  probability  not  at  all  in^ 
volving  the  real  merits  of  the  case. 

In  the  state  of  New  York  the  court  of  errors  has  appellate  juris* 
diction  in  chancery  under  a  statute  similar  to  ours.    It  is  there  a 
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rule,  that  an  objection,  which  a  party,  by  his  silence  in  the  court  be- 
low, may  be  deemed  to  have  waived,  and  which,  when  waived,  would 
leave  the  merits  of  the  cause  to  rest  with  the  decree,  shall  not  be 
taken  in  the  appellate  court ;  and  that  no  point,  or  question,  which, 
had  it  been  raised  in  the  court  below,  might  have  been  obviated  by 
amendment,  or  proof,  can  be  raised  in  the  court  above.  But  the 
role  does  not  cqpply  to  objections,  which  neither  amendment  or  proof 
could  have  obviated.  Palmer  v.  Larillard,  16  Johns.  348.  Beek' 
mm  V.  FVost,  18  Johns.  544.  Waller  v.  Harris,  20  Wend.  555. 
This  rule  of  the  court  of  errors  b  spoken  of  with  approbation,  and 
as  applicable  to  the  proceedings  of  this  court,  by  Ch.  Justice  Wil- 
liams, in  Mm  v.  Haringtan,  15  Vt.  IM ;  and  indeed,  it  seems  a 
necessary  rule,  as  well  to  preserve  the  distinct  appellate  jurisdiction 
of  this  court,  as  to  promote  the  fair  and  due  administration  of  justice. 

In  the  present  case,  the  existence  and  original  validity  of  the 
mortgage  having  been  admitted  in  the  court  below,  we  think  the 
defendant  cannot  now  be  permitted  to  object  to  its  absence  from  the 
papers  in  the  case,  as  a  ground  for  reversing  the  decree. 

Considering  the  mortgage  as  admitted,  the  testimony  in  the  case 
appears  satisfactory,  to  show  a  part  payment  of  the  original  note  by 
the  intestate,  the  giving  of  the  three  hundred  and  ninety  three  dollar 
note  for  the  balance,  and  the  substitution  of  the  latter  note,  by  the 
agreement  of  the  parties,  for  the  original  mortgage  note.  This 
makes  the  case  identical  with  that  of  Dcma  v.  Binney,  7  Vt.  493 , 
where  it  was  held,  that  the  substitution  of  a  new  note  for  a  portion  of 
the  mortgage  debt  was  not  such  a  payment  of  the  debt,  as  to  be  a 
fulfilment  of  the  condition  of  the  mortgage. 

An  objection  is  made  by  the  counsel  for  the  defendant  to  the 
mode,  adopted  by  the  master,  of  computing  the  interest  on  the  mort- 
g^e  debt.  The  objection,  though  statexl,  was  not  argued ;  and  we 
do  not  fed  called  upon,  without  arguments,  to  consider  the  question^ 
-^tbe  rule  ad(^ted  being  one  which  is  understood  to  have  been  long 
in  use. 

The  result  is,  that  no  error  is  found  in  tlie  decree  of  the  chancel- 
lor, and  that  the  papers  are  to  be  remitted  to  him,  with  directions  to 
carry  the  decree  into  effect 
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J.  Gibson  et  al.  v.  Briggs  &  Dewet. 
[In   Ch ahcsrt.] 

Where,  upon  the  hearing  in  this  court  of  a  case  appealed  from  the  court  of 
chancery,  the  reading  of  certain  testimonj  was  objected  to,  for  the  reason 
that  it  was  taken  and  filed  after  the  rule  for  taking  testimony  in  the  ease 
had  expired,  and  it  did  not  appear  that  it  was  used  at  the  bearing  befora 
the  ehancelior,  but  it  appeared  that  both  parties  filed  their  exhibits  in  the 
case  after  the  taking  of  the  testioaony  objected  to,  it  was  held,  that  the  par- 
ties must  be  considered  as  having  kept  open,  by  consent,  the  time  for  tak- 
ing  testimony,  beyond  the  general  rule. 

But  as  the  opposite  party  claimed,  that  he  had  only  omitted  to  file  a  moCioa 
to  suppress  the  testimony,  as  incompetent,  because  he  did  not  consider  it 
in  the  case,  the  court  allowed  the  matter  to  stand  upon  the  bearing,  the 
same  as  if  such  motion  had  been  filed  in  proper  time.  • 

Appeal  from  the  court  of  chancery.  Upon  the  hearing  in  this 
court  it  appeared  that  the  testimony  of  one  witness  had  been  tak^i 
by  the  master  and  filed  in  the  case  six  months  after  the  rule  for 
taking  testimony  in  the  case  had  expired,  and  after  the  other  testi- 
mony was  closed.  It  did  not  appear,  that  there  had  been  any  spe» 
cial  order  of  the  chancellor  for  taking  this  testimony,  or  that  it  had 
been  read  at  the  hearing  in  the  court  of  chancery. 

By<th£  Court.  Unless  it  can  be  shown,  that  this  testimony  was 
used  on  the  hearing  of  the  case  before  the  chancellor,  or  that  it  was 
so  taken  that  it  might  have  been  used,  we  do  not  perceive  how  it  can 
be  used  upon  the  hearing  here. 

But  it  appearing,  on  farther  reading  and  examination  of  the  papers 
in  the  case,  that  the  parties  had,  on  both  sides,  filed  their  exhibits 
afler  the  taking  of  the  testimony  objected  to^  The  CotrRT  considered, 
that  the  parties  must,  by  consent,  have  kept  open  the  time  for  taking 
testimony,  beyond  the  general  rule,  and  suffered  it  to  be  read  here. 
But  as  the  opposite  party  claimed,  that  the  testimony  was  not  com- 
petent to  be  used  in  the  case,  and  that  they  had  omitted  to  file  a  mo- 
tion to  suppress  it  in  the  court  of  chancery,  because  they  did  not 
consider  it  in  the  case,  The  Court  allowed  the  matter  to  stand 
upon  the  hearing  the  same  as  if  such  motion  had  been  filed  in 
proper  time. 
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WUioii  o.  Rotlaad  A  Additoo  Fire  Ine.  Co. 

John  B.  Wilson  v.  Rutland  d&  Addison  Firs  Insurance  Co. 

Where  the  plaintiff  recorered  Judgment  in  the  court  below,  and  the  defend- 
ant haa  brought  the  caae  into  thia  court  by  exceptiona,  the  caae  will  not  he 
eontinued,  on  motion  of  the  defendant,  for  the  allaged  reaaon  that  the  debt 
baa  been  attached  by  troatee  proceaa  ;~the  caae  ahonld,  at  all  erenta,  pre- 
eeed,  ontil  the  righta  of  the  partiea  in  thia  anit  are  finally  aacercained. 

In  tsis  case  judgment  was  recovered  by  the  jdaintiffin  the  court 
below,  and  ezcq>ti<Mi8  were  taken  by  the  defendants;  and  now  the 
defendants  moved  that  the  cause  be  continued  for  hearing  at  a  iUtnre 
term,  for  the  alleged  reason,  that  the  debt,  if  any  was  dne,  had  beat 
attached  by  trustee  process,  and  that  that  suit  was  now  pending  in 
the  county  court  for  the  county  of  Rutland. 

Thr  Court  refused  to  continue  the  case,  but  said^  that  it  shouldi 
at  all  events,  proceed  so  far,  that  the  rights  of  the  parties  in  this  suit 
should  be  finally  ascertained ;  that  if  it  should  appear,  that  the  plain- 
tiff was  entitled  to  have  this  judgment  affirmed,  it  would  then  be  time 
to  e<Hi8ider,  whether  any  delay  was  necessary  on  account  of  the 
pendency  of  the  other  proceeding;  and  that,  if  the  creditor's  debt 
would  be  seriously  jeopardized  by  the  party's  being  permitted  to 
take  execution  here,  this  court,  no  doubt,  had  the  power  to  leave  the 
matter  in  such  a  condition,  as  would  render  the  trustee  process  e^ 
fectual. 

The  case  was  heard,  and  the  judgment  was  reversed  and  the  case 
remanded  for  another  trial  in  the  county  court 
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RuFus  Graves  and  John  £.  Strong  v.  Henry  Weeks 

Tb0  saTing  of  the  tooth  section  of  the  ttatate  of  limitationf  of  1797,  which 
provides,  that,  when  the  debtor,  at  the  time  the  cause  of  action  accrued, 
was  without  this  state,  the  suit  may  be  commenced  within  six  years  aAer 
his  return  into  this  state,  extends  to  a  case  where  both  parties  are  resident 
citizens  of  another  state,  and  the  debtor  is  within  this  state  for  a  temporary 
purpose,  merely,  at  the  time  the  writ  is  served  upon  htm. 

And  such  action  will  be  sustained  in  this  state,  although  tbe  causa  of  actioa 
may  be  barred,  at  the  commencement  of  the  suit,  by  the  statute  of  limita- 
tions of  tbe  state  of  which  both  parlies  are  resident  citizens. 

^sumption  of  payment  of  an  account,  arising  from  lapse  of  time,  is  matter 
of  laot^  of  which  advantage  must  be  taken  before  the  anditor. 
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Book  Account.  The  action  was  commenced  July  19,  1844. 
Judgment  to  accoont  was  rendered,  and  an  auditor  was  appointed, 
who  reported  substantially  as  follows. 

The  p]aintifl&  (resented  an  account  against  the  defendant,  the 
last  item  of  which  accrued  in  1832^  The  defendant  pleaded  the 
statute  of  limitations.  The  plaintiffs  replied,  that  the  defendant,  at 
the  time  the  plaintiff's  cause  of  action  accrued,  resided,  and  has 
continued  to  reside,  without  this  state,  and  has  not  had  known  prop- 
erty, or  estate,  within  this  state,  which  could,  by  the  c<Hnmon  and 
ordinary  process  of  law,  be  attached.  It  was  agreed,  that  the  parties 
hare  all  been  resident  citizens  of  the  town  of  Granville,  in  the  state 
of  New  York,  from  the  commencement  of  the  i^aintilfo'  account 
until  the  time  of  the  hearing  before  the  orator.  The  defendant  pr^ 
sented  an  account  in  offset,  in  reference  to  which  some  questions 
were  raised ;  but  as  they  were  not  passed  upon  by  the  supreme  court, 
they  need  not  be  noticed  here.  The  auditor  reported,  that  there 
was  a  balance  due  to  the  plaintiffs  of  $115,99,  The  defendant  filed 
exceptions  to  the  report. 

The  county  court,  April  Term,  1S45, — ^Williams,  Oh.  J.,  pre- 
siding,—K>verruled  the  exceptions  and  rendered  judgment  for  the 
plaintifi&  upon  the  report     Exceptions  by  defendant. 

£.  ^.  Hodges  for  defendant. 

1.  The  statute  of  limitations  of  1797  bars  the  claim.  The  de- 
fendant does  not  come  within  the  excepting  clause  of  the  statute  of 
1832,  which  governs  this  case.  The  replication  does  not  well  aver 
him  to  be  within  it.  Plummer  v.  Woodbume,  4  B.  &  C.  635.  1 
Chit.  PI.  584.     Mar$teUer  v.  M'CUan,  7  Cranch  156. 

2.  The  statutes  of  limitation  of  New  York  are  applicable  here. 
Statutes  of  limitation  affect  the  remedy  only  while  their  provisions 
and  conditions  are  inchoate ;  but  when  the  bar  is  perfected,  they 
then  apply  to  the  contract ;  and  wherever  that  goes,  it  must  carry 
with  it  the  disability.  Bulger  v.  Rocke^  11  Pick.  36.  The  parties 
being  resident  in  New  York,  and  the  contract  being  made  and  pay- 
able there,  the  courts  of  this  state  will  decide  the  rights  of  the  par- 
ties, as  they  exist  in  that  state.  Story's  Confl.  of  Laws  30-37,  333, 
484.     Greenwood  v.  Curtis,  6  Mass.  358. 

3.  The  presumptive  bar,  arising  from  li^se  of  time,  attaches  here, 
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O.  W.  Harmon  for  plaintiffs. 

The  plaintiflb*  cause  of  action  was  not  barred  by  the  statute  of 
limitaticHis  of  this  state ;  and,  the  remedy  being  sought  in  this  state, 
the  statute  of  New  York  cannot  apfrfy.  81.  St  291,  %  10.  Her. 
fit  809,  §  29.  This  court  has  in  several  instances  put  a  construc- 
tion upon  the  statute,  which  is  decisive  of  the  present  case ;  Maxaxnm 
y.  Foot,  1  Aik.  282;  Dunning  v.  Chaniheriain,  6  Yt  126;  HiU  t. 
Beiiows,  IS  Yt  727.  Similar  decisions  have  been  made  in  other 
states ;  RnggUs  v.  Kuhr,  3  Johns.  264 ;  Dwight  v.  Clarlc,  7  Mass. 
515 ;  Si$sons  v.  Bickndl,  6  N.  H.  557.  The  lexjbri,  and  not  the 
lex  hd,  governs  this  case ;  Lincoln  v.  BatteiU,  6  Wend.  475 ;  Am- 
drews  v.  Harriott,  4  Cow.  508;  3  Johns.  264;  Nask  v.  Typfpo*,  1 
Caine  402 ;  Medbuty  v.  Hopkins,  3  Conn.  472 ;  Atwaier  v.  Totnu^ 
end,  4  Conn.  47. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  decision  of  the  question  raised  by  the  auditor's 
report  depends  upon  the  construction  of  the  statute  of  limitations  of 
1797,  which  was  in  fwce  at  the  time  the  cause  of  action  in  this  case 
accrued.  That  statute,  after  limiting  the  time  of  bringing  an  action 
of  aecount  to  six  years,  provides,  [Slade's  St  291,  ^  10,]  that  when 
the  debtor,  at  the  time  the  cause  of  action  accrued,  was  without  this 
state,  the  suit  might  be  commenced  within  six  years  after  the  com- 
ing, or  return,  of  the  debtor  into  this  state.  This  is  not  the  precise 
language  of  the  stotute,  but  is  a  substantia]  and  direct  application  of 
its  language  to  this  case. 

If  a  construction  were  now  first  to  be  put  upon  this  statute,  it  is 
not  seen  how  there  could  be  any  doubt  in  regard  to  it  It  has, 
however,  been  repeatedly  he]d,  that  this  provision  6[  the  statute  ap- 
plies as  well  to  persons  who  were  citizens  of  other  stales,  when  the 
cause  of  action  accrued,  and  whose  coming  into  the  state  was  from 
their  places  of  permanent  residence,  as  to  citizens  of  this  sUte,  who 
had  been  temporarily  absent  In  I>ifiinii^  v.  Chamberlain,  6  Yt 
127,  it  was  expressly  held  to  ^ply  to  a  case  like  the  present,  where 
both  the  debtor  and  creditor  resided  out  of  the  state  at  the  time  the 
eause  of  action  accrued.  The  10th  Secticm  of  the  sutute  of  17W 
is  substantially  the  same  as  the  English  sUtute  of  4  dt  5  Ann  c.  16 ; 
and  the  statutes  of  Jievr  York  and  Massachusetts  contain  similtf 
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Theie  slatittee  hare  unifeniily  received  the  same  con- 
einiGlkii,  thai  has  been  given  to  the  atatnte  of  this  state.  JSiriikoni 
V.  GV-tfMs,  S  Bl.  R.  728.  JSa^sT^  v.  JEeefar,  3  Johns.  M3.  LUtb 
v.JBfaU,  16Pick.  369. 

It  has  been  urged,  in  this  case,  that,  the  account  having  accrued 
in  the  state  of  New  York,  and  having  became  barred  by  the  statate 
of  limitations  of  that  state,  a  sait  ooght  not  to  be  maintained  upon 
it  here;  and  the  case  has  been  likened  to  a  contract  made  in  another 
state,  which  woold  there  be  vmdable  for  the  infancy  of  the  party, 
thoogh  the  party  was  crf'sofficient  age  to  contract,  had  he  been  with- 
in this  state.  It  is  said,  such  a  c<mtract  would  not  be  enforced  here 
against  the  party,  if  infimcy  would  be  a  good  defence  where  the  con- 
tract was  made,  and  that  the  bar  by  the  limitation  in  New  York 
ooght  to  have  the  same  eflfoct 

If  we  are  to  take  judicial  notice,  without  proof,  that  the  plaintifis' 
eanae  of  action  was  barred  by  the  law  of  New  York,  the  objection 
cannot  assist  the  defendant  The  distinction  between  the  two  cases 
has  been  too  long  settJed,  to  be  now  disturbed.  The  infancy  is  an 
infirmity  in  the  contract  itself,  at  its  inception,  depending  upon  the 
law  of  the  place  where  it  is  made,  and  following  and  forming  a  part 
of  it,  wherever  it  is  attempted  to  be  enforced ;  while  the  limitation 
is  held  to  alfed  the  ronedy  merely,  and  not  to  attach  itself  to  the 
contract 

The  statute,  indeed,  seems  to  operate  harshly  upon  the  defendant 
in  this  case ;  and  it  is  not  improbable  that  its  operation  does  him 
injustice.  But  the  injustice  of  the  statute,  if  it  be  unjust  in  cases 
like  the  present,  is  matter  for  the  consideration  of  the  legislature, 
and  not  fiv  us.    We  are  to  administer  the  law  as  we  find  it 

It  has  also  been  urged  in  argument,  that  the  lapse  of  time,  con- 
nected with  the  circumstances  of  the  near  residence  of  the  parties  to 
each  other,  fiimishes  presumptive  evidence  of  a  payment  of  the 
plaintiA'  account,  and  that  the  judgment  of  the  county  court  ought 
to  be  reversed  for  that  reason.  This  objection,  we  think,  comes  too 
late.  The  qoesticm  of  presumptive  payment  is  one  of  fact,  depend- 
ing upon  the  particular  circumstances  of  the  case.  It  does  not 
arise,  as  matter  of  law,  short  of  a  period  of  twenty  years;  and  even 
Aen  it  is  but  a  presumption,  subject  to  be  removed  by  evidence.    If 
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the  defendant  had  intended  -to  raise  this  ^luestion,  he  shoald  hare 
made  it  before  the  auditor,  that  the  defendant  might  have  had  an  op- 
portunity to  rebut  the  presumption  by  proof. 

These  views  are  in  conformity  to  long  established  principles  of 
law,  and  are  expressly  recognized  in  Dunning  v.  Chamberlain,  6 
Vt  127  and  in  KimbaU  ▼.  Ives,  17  Vt.  430. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


John  C.  Tbrritt  v.  Edward  Woodruff. 

The  courts  of  this  slate  are  not  bound  to  take  judicial  notice  of  the  laws  of 
another  slate  ;  but  they  are  to  be  made  to  appear  to  the  court  by  evidence. 

If  the  action,  in  which  it  becomes  material  to  prove  such  laws,  is  on  book 
account,  they  must  be  proved,  as  facts,  before  the  auditor,  and  must  be 
stated  in  the  report } — and  if  nothing  is  stated  in  the  report  in  reference  tQ 
soch  laws,  and  the  county  eonrt  accept  the  report,  qtuen,  whether  the  sn- 
preme  court  will  not  presume  that  such  laws  are  not  rariant  from  those  of 
our  own  state  upon  the  same  point,  and  affirm  the  judgment. 

In  this  action,  which  was  on  book  account,  the  plaintiff*,  who  was  a  counsel- 
lor at  law  in  the  state  of  New  York,  but  not  an  attorney,  claimed  to  recoTcr 
for  services  rendered  by  him  in  the  conrts  of  that  state  as  an  attorney,  in 
the  name  of  an  attorney  whose  office  he  occupied,  and  who  had  consented 
that  he  might  perform  such  services  in  bis  name,  but  between  whom  and 
the  defendant  there  had  been  no  communication  ;  the  auditors  did  not  atate, 
in  their  report,  the  law  of  New  York  in  reference  to  the  plaintiif's  right  of 
recovery  for  such  services ;  and  this  court  held,  that  they  could  not  say, 
from  any  authoriiies  produced  before  them,  that  the  plaintiff' would  not  be 
entitled  to  recover  for  these  services,  if  the  action  had  been  commenced  in 
the  state  of  New  York  ;  and  the  judgment  of  the  county  court,  which  was 
in  favor  of  the  plaintiff"  upon  the  report,  was  affirmed. 

6ooK  Account.  Judgment  to  account  was  rendered  in  the 
county  courts  and  auditors  were  appointed,  who  reported,  in  sub* 
stance,  as  follows. 
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Tlie  plaintiff's  accoant  accrued  for  profeasioiial  services  rendered 
in  the  city  of  New  York.  The  plaintiff  was»  at  the  time,  a  coansel* 
lor,  but  not  an  attorney,  of  the  New  York  bar ;  he  did  the  business 
of  an  attorney,  however,  on  hb  own  account,  in  the  office  of  a  Mr. 
Crist,  a  practising  attorney  in  the  city,  under  a  general  permission, 
which  he  had  from  Crist,  to  transact  an  attorney's  bus'mess  in  his 
name.  There  was  never  any  communication  or  privity  whatever, 
relative  to  the  account  in  question,  between  the  defendant  and  Crist. 
The  plidntiff's  employment  by  the  defendant,  and  his  performance 
of  the  services  charged,  in  the  name  of  Crist  as  attcNmey  of  record, 
were  shown ;  and  it  appeared  that  the  items  of  cost,  claimed  by  the 
plaintiff  as  between  attorney  and  client,  were  taxed  and  certified  by 
the  proper  officer,  and  that,  as  taxed,  they  were  in  conformity  with 
the  New  York  fee  bill.  The  auditors  reported  that  there  was  a 
balance  due  to  the  plaintiff  of  9284,55. 

The  defendant  excepted  to  the  report,  alleging  that  the  auditors 
had  allowed  to  the  plaintiff  charges  of  fees,  which  are  allowed,  by 
the  laws  of  the  state  of  New  York,  to  the  attorney  or  solicitor  of 
record  alone,  and  which  can  only  accrue  to,  or  be  recovered  by, 
such  officer  of  the  respective  courts  in  which  the  same  accrued. 

The  county  court,  April  Term,  1846, — ^Williams,  Ch.  J.,  pre- 
siding,— accepted  Uie  report  and  rendered  judgment  thereon  for  the 
plaintiff,  for  the  sum  reported  by  the  auchtors.  Exceptions  by  de- 
fendant. 

8.  H,  Hodges,  for  defendant,  insisted,  that  the  plaintiff's  right  of 
recovery  d^>ended  upon  the  law  of  the  state  of  New  York,  and  that 
the  fees  charged  in  his  account  could  only  be  recovered,  in  that  state, 
by  attorneys  and  solicitors,  in  their  character  of  officers  of  the  court ; 
and  he  cited  2  Rev.  St.  of  N.  Y.  ^r^  ;  Seymour  v.  Ellison,  2  Cow, 
13;  In  re  Wood,  2  Cow.  29,  note  (6 ;)  Stewart  v.  New  York  Com- 
man  Fkas,  10  Wend.  597;  People  y.  Steuben  Common  Pleas,  12 
Wend.  200 ;  Vincent  v.  HoU,  4  Taunt.  452. 

C  B.  Harrington,  for  plaintiff,  contended,  that  hovever  the  plain- 
tiff's  right  of  recovery  might  be  regarded  under  die  lex  loci  com* 
traetus,  yet  that  his  remedy  in  this  action  must  depend  upon  and  be 
governed  by  the  lex  fori ;  and  he  cited  Pickering  v.  Fisk,  6  Vt. 
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102;  Bniisk  Linen  Co.  ▼.  Drumnumd,  31  K  C.  L.  194;  D4  fa  F«a 
▼.  VUama,  20  lb.  887;  8kmo  eioLr.  Harvey,  22 lb. 874.  2  Johns. 
Ca8.321.    lSw.Dig.d24 

The  opinion  of  the  court  was  ddiTered  by 

Hall,  J.  The  auditors'  report  in  this  esse  finds,  in  substancey 
that  the  defendant  employed  and  retained  the  plaintiff  in  the  city  of 
New  York,  as  counsel,  or  attorney,  to  attend  to  the  prosecution  of 
certain  suits  in  the  courts  of  the  state  of  New  York,  and  that  he 
rend^ed  the  services  and  made  the  didbursements,  charged  in  his 
account,  under  such  emi^oyment  and  retainers.  Upon  this  state  of 
facts  there  can  be  no  doubt,  that  the  plaintiff,  provided  the  services 
had  been  rendered  in  this  state,  would  have  been  entitled  to  recover. 

But  it  is  objected,  that  the  plaintiff  was  incompetent,  by  the  laws 
of  New  York,  to  perform  the  services,  and  that  he  is  therefore  not 
entitled  to  recover.  This  objection  is  founded  upcm  the  farther 
finding  of  the  auditors,  thai  the  plaintiff  was  at  the  time  only  a  coun- 
sellor, and  not  an  attorney,— that  the  plaintiff  did  the  business  of  an 
attorney  on  his  own  account  in  the  office  of  a  Mr.  Crist,  a  practising 
attorney  of  said  city,  under  a  general  permission  from  Crist  to  trans- 
act an  attorney's  business  in  his  own  name,— -and  that  there  was  no 
communication  or  privity  whatever  in  relation  to  the  account  be* 
tween  Crist  and  the  defendant. 

In  this  state  the  qualifications  and  rights  of  counsdlors  and  attor- 
nies  are  the  same ;  whoever  is  a  counsellor  is  also  an  attorney ;  and 
in  order  to  defend  against  a  claim,  which,  by  our  laws,  is  both  legal 
and  meritorious,  it  ought  to  be  dearly  made  to  qipear,  that,  by  somie 
invincible  law  of  the  state  where  the  services  were  rendered,  the 
plaintiff  would  be  debarred  of  a  recovery. 

The  courts  of  this  state  are  not  bound  to  take  judicial  notice  of 
the  laws  of  another  state;  but  they  are  to  be  made  to  qipear  to  the 
court  by  evidence.  For  the  purpose  of  proving  the  statutes  of  another 
state  it  has  been  held,  that  the  printed  statutes  of  the  state,  published 
by  the  authority  of  such  state,  may  be  read ;  and  that  the  unwritten 
or  common  law  of  the  state  may  be  proved  by  the  testimony  of  witp- 
nesses  conversant  with  its  laws.  Siate  v.  Siade,  1  D.  Chip.  908; 
DanfaHh  v.  Reynolds,  1  Vt  266;  Woodbrulge  v.  ilvjlifi,2  Tyl. 
864.    But  whether  die  reported  decisions  of  the  courts  of  suehstale 
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may  be  introdaced  as  proof  of  the  unwritten  laws,  or  as  evidence  of 
the  construction  of  a  local  statute,  does  not  appear  to  have  been  de- 
termined. 

Admitting  that  the  laws  of  another  state  should  in  some  way  be 
proved  as  facts,  the  question  arises,  whether  this  proof  should  not  have 
been  made  before  the  auditors.  It  is  their  business  to  find  facts ;  and  it 
is  cHily  for  some  error  of  law,  upon  the  facts  found,  that  their  report 
can  be  set  aside.  They  have  not  reported  what  the  law  of  New 
York  is,  as  applicable  to  the  other  facts  in  the  case  ,*  and  if  the 
judgment  of  the  county  court,  accepting  their  repoTt,  is  now  to  be 
set  aside,  upon  the  ground  that  they  have  mistaken  the  New  York 
law,  it  follows,  that  we  must,  sitting  as  a  court  of  errors,  receive  evi« 
dence  of  what  the  law  of  New  York  is,  applicable  to  the  case ;  unless, 
indeed,  we  are  to  take  the  same  judicial  notice  of  the  laws  of  that 
state,  that  we  would  of  the  laws  of  our  own. 

Perhaps  the  auditors  may  have  found  the  fact,  that  the  law  of  New 
York  was  the  same  in  regard  to  the  plaintiff's  right  of  recovery,  as 
the  law  of  this  state ;  in  which  case  there  was  no  error  in  their  re- 
port, and  none  in  the  judgment  of  the  county  court  accepting  it 
As  the  report  is  silent,  as  to  what  the  law  of  New  York  is,  and  as, 
without  proof,  I  think  it  should  not  be  taken  to  be  variant  from  the 
law  of  tliis  state,  I  am  inclined  to  think,  that  the  judgment  of  the 
county  court  should  be  a&med,  without  farther  Inquiry.  But  as 
this  is  a  question  of  much  practical  importance,  and  has  not  been 
argued,  it  is  not  intended  to  decide  it. 

In  order  to  satisfy  the  courts  that  the  plaintiff  would  not  be  allowed 
to  recover  his  account  in  the  state  of  New  York,  the  counsel  for  the 
defendant  have  produced  the  following  authorities;  2 Rev.  Stat,  of 
N.  Y.  622 ;  Seymour  v.  Ellison,  2  Cow.  13;  In  re  Wood,  2  Cow. 
29,  note ;  Stewart  v.  New  York  Common  Pleas,  10  Wend.  597 ;  and 
People  V.  Steuben  Common  Fleas,  12  Wend.  200. 

The  statute  referred  to  provides  for  the  allowance  of  certain  fees 
ibr  services  done  or  performed  in  the  several  courts  of  that  state 
**  by  the  officers  thereof,'*  enumerating  the  fees  for  attorneys,  clerks, 
criers,  d&c.  The  cases  in  the  2d  of  Cowen's  Reports  are  to  the  pur- 
port, that  attorneys,  solicitors  and  counsellors  are  officers  of  the 
courts,  and  perhaps  public  <^cers,  under  the  constitution  of  the 

state.    The  two  cases  in  Wendell's  Reports  are  to  the  effect,  that  a 
24 
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party,  not  an  attorney,  who  conducts  or  defends  a  sait  in  person,  is 
not  entitled  to  recover  costs  of  the  opposite  party,  because  the  statute 
contemplates,  that  the  services  enumerated  in  the  fee  bill  must  be 
rendered  by  the  officers  of  the  court. 

We  think  these  authorities  fall  short  of  showing,  that  the  plaintiff 
would  not  be  entitled  to  compensation  for  his  services  in  the  state  of 
New  York,  The  cases  in  Wendell  apply  only  to  the  taxation  of  costs 
between  party  and  party ;  and  it  is  not  very  clear,  from  the  language 
of  the  statute,  that  it  was  intended  to  prescribe  a  rule  for  the  charges 
of  an  attorney  to  his  client.  But  if  it  were  so  intended,  it  does  not 
necessarily  follow,  that  the  plaintiff  must  perform  his  services  with- 
out compensation.  Costs  are  not  recoverable  by  party  against  party 
at  the  common  law ;  but  their  recovery  is  founded  alone  on  statute 
provisions.  Without  this  statute,  a  party  would  not  be  entitled  to 
recover  any  costs  of  the  opposing  party  ;  and  there  is  a  manifest  pro- 
priety in  holding,  as  was  done  in  the  two  cases  in  Wendell's  Reports, 
that,  in  order  to  recover  costs,  a  party  must  comply  with  the  require- 
ments of  the  statutes, — that  where  there  was  no  attorney,  the  fees  to 
be  taxed  for  an  attorney  should  not  be  allowed. 

But  the  right  to  recover  for  services  rendered  and  disbursements 
made  at  the  request  of  another,  and  for  his  benefit,  is  a  common  law 
right,  founded  on  the  innate  principles  of  justice,  and  needed  no 
statutory  provision  to  make  it  available.  In  the  one  case,  it  was 
necessary  for  the  statute  to  give  the  right ;  in  the  other,  the  right 
exists,  unless  the  statute  has  taken  it  away.  No  prohibitory  clause 
is  found  in  the  statute,  against  the  recovery,  by  others  than  an  attor- 
ney, for  services  rendered  and  disbursements  made  in  asuit^;  and  no 
authorities  are  shown,  that  the  statute  has  received  such  a  prohibi- 
tory construction.  And  we  cannot  say,  from  the  authorities  pro- 
duced, that  a  counsellor,  rendering  at  the  request  of  another  and 
for  his  benefit  the  services  of  an  attorney,  through  the  instrumental- 
ity of  an  attorney,  must  necessarily,  by  the  laws  of  New  York,  ren- 
der them  without  compensation.  It  may  be  that  such  is  the  law  of 
that  state ;  but  it  not  having  been  shown  to  us  to  be  so,  we  think 
the  judgment  of  the  county  court  should  be  affirmed. 
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The  principles,  u  to  tbe  right  of  An  individual  to  bring  a  rait  at  law  agaitiat 
a  corporation,  of  which  he  ia  a  member,— as  to  the  right  of  one  committee- 
■laa^  trutee,  or  agent,  among  aeveral  jointly  conatituted,  to  recover  in  an 
action  on  book  account  for  services  and  expenditares  performed  and  made 
on  bis  own  private  account  for  the  corporation, — and  as  to  the  anthority  of 
these  aoboniioate  agencies  to  pledge  to  each  other,  individnally,  the  retpon* 
aibility  of  the  body  for  whom  they  aoty— as  decided  in  Gnr  v.  School  JDU' 
iriet  No,  10  m  Bidmtmd,  6  Vt.  76,  and  in  Souiyer  v.  Mdh.  Ep,  Soc.  in  Royal' 
^•11,18  Vt.  405,— recognized  and  affirmed. 

Where  several  individtiaia  signed  articles  of  asseoiatlofi,  for  sach  purposes  at 
are  contemplated  by  the  statatee  of  October  26,  1797,  and  November  10, 
1814*  and  the  form  adopted  was  substantially  in  conformity  to  tbe  one  pre- 
scribed, and  provided  for  the  election  of  three  trustees,  a  secretary,  treas- 
urer and  other  officers,  and  no  words  were  used  indicating  an  intention  not 
to  form  themselves  Into  a  body  corporate,  it  wae  held,  that  they  became  a 
hodf  corporate,  under  those  statutes,  notwithstanding  they  did  not  describe 
Uiomeel res  as  inhabitants  of  any  town  and  made  do  reference,  in  their  arti* 
eles  of  association,  to  the  first  section  of  the  sUtute  of  1707. 

And  where,  in  such  case,  the  association  was  formed  for  the  purpose  of  build- 
ing a  meeting  house,  and  by  one  of  the  articles  the  capital  stock  was  fixed 
at  $3^00,  and  by  another  the  size  and  style  of  finishing  the  bouse  were  pre- 
scribed, it  was  held,  that  the  article  fixing  tbe  amount  of  capital  stock  could 
not  be  regarded  aa  limiting  tbe  cost  of  the  boose,  and  that  one  of  the  trus- 
tees, who  had  rendered  services  and  made  expenditures  in  constructing  the 
house,  on  bis  own  account,  in  pursuance  of  a  contract  between  him  and  tbe 
other  trustees,  might  recover  therefor  in  an  action  on  book  account  against 
the  association,  notwithstanding  the  whole  cost  of  the  house  much  exceeded 
the  amonnt  of  the  capital  stock. 

And  It  was  held,  that  the  defendants,  in  such  case,  could  have  no  claim  to 
recover  against  the  plaintiflT,  who  was  one  of  the  trustees,  the  amount  of 
demands  due  to  the  association,  which  were  left  by  tbe  trustees  with  an 
attorney  at  Jaw  for  collection,  and  were  settled  with  him,  bat  never  ac* 
coanted  for  to  the  plaintiff. 

And  it  was  also  held,  that  the  defendants  bad  no  right  to  claim,  in  this  action, 
that  there  should  be  an  amount  deducted  from  tbe  plaintiff 's  account,  equal 
to  bia  proportion  of  the  outstanding  debts  of  the  association,  taking  his  sub* 
scription  and  the  aggregate  of  all  the  other  subaeriptiona  as  the  basis  pf 
oompatation. 
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Book  Account.  Judgment  to  account  was  rendered,  and  an 
auditor  was  appointed,  who  reported  the  facts  substantially  as 
follows. 

The  defendants  organized,  March  1,  183S,  and  from  that  time 
transacted  business,  by  the  name  of  The  Danby  Universalist  Society. 
The  articles  of  association  expressed  the  purpose  to  be  the  building 
of  a  meeting  house.  By  the  first  article  it  was  provided,  that  the 
officers  of  the  association  should  consist  of  a  president,  vice-presi- 
dent, secretary,  treasurer,  a  board  of  trustees  consisting  of  three 
members,  and  a  prudential  committee  consisting  of  seven  members, 
and  should  be  elected  annually,  and  should  be  liable  to  removal  at 
any  time  by  a  vote  of  two  thirds  of  the  members.  By  the  fifth  arti> 
cle  it  was  made  the  duty  of  the  board  of  trustees  to  do  all  things 
necessary  to  the  building  of  the  house,  and  they  were  empowered  to 
make  all  contracts,  and  purchase  materials,  necessary  to  building 
and  finishing  the  house,  and  the  acts  of  a  majority  were  made  bind- 
ing, if  in  accordance  with  the  articles  of  association.  By  the 
seventh  article  it  was  provided,  that  the  capital  stock  of  the  associa- 
tion should  be  two  thousand  five  hundred  dollars,  to  be  divided  into 
one  hundred  shares,  of  twenty  five  dollars  each.  By  the  tenth  arti- 
cle the  location,  size  and  style  of  finishing  the  house  were  provided 
for.  By  the  sixteenth  article  the  trustees  were  empowered  to  com- 
mence building  the  house  when  the  sum  of  fifteen  hundred  dollars 
should  be  subscribed.  It  was  not  stated  in  the  articles  of  what  town 
the  subscribers  were  citizens,  nor  was  any  allusion  made,  in  terms, 
to  any  statute  law  of  this  state.  These  articles  were  signed  by  the 
members,  and,  among  others,  by  the  plaintiff,  and  to  the  name  of 
each  was  annexed  the  sum  which  he  agreed  to  pay  towards  build- 
ing the  house.  The  plaintiff's  subscription  was  two  hundred  dol- 
lars. The  amount  of  all  the  subscriptions  was  less  than  twenty 
five  hundred  dollars.  The  plaintiff  was  elected  and  acted  as  one 
ef  the  board  of  trustees  from  the  time  of  the  organization  of  the 
association  until  the  hearing  before  the  auditor.  The  meeting  house 
was  erected  and  finished,  under  the  direction  of  the  trustees,  at  a 
cost  of  nearly  five  thousand  dollars, — ^twenty  seven  hundred  dollars 
of  which  it  appeared  remained  due  at  the  time  of  the  hearing  before 
the  auditor ;  and  it  also  appeared,  that  there  were  then  some  debts 
due  to  the  society ;  but  the  amount  was  not  shown.    The  house  was 
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aecepted  by  the  soeietj,  and  was  dedicated  and  used  ibr  the  purposes 
contemplated  in  the  articles  of  association.  The  plaintiff's  account 
accrued  far  services  rendered  and  advances  and  payments  made  by 
hira,  as  one  of  the  trustees,  on  liabilities  created  by  tlie  trustees 
against  the  society  for  building  the  house ;  and  the  auditor  reported, 
that  there  remained  a  balance  due  to  him  of  twelve  hundred  and 
seventy  three  dollars  and  eighty  two  cents. 

The  defendants  claimed,  that  the  plaintiff  should  account  for  the 
amount  of  certain  demands,  which  were  placed  by  the  trustees  in 
the  hands  of  one  Bncklin,  an  attorney  at  law,  (since  deceased,)  for 
collection,  and  which  were  settled  with  him,  but  the  avails  of  which 
were  not  received  by  the  plaintiff;  and  whether  they  were  received 
by  either  of  the  other  trustees  did  not  appear ; — ^but  the  auditor  dis* 
allowed  the  claim. 

The  defendants  also  insisted,  that  the  [rfaintiff  was  liable  to  con- 
tribute, with  the  other  members  of  the  society,  to  the  payment  of  the 
outstanding  debts  of  the  society,  in  the  same  proportion  that  his  sub- 
scription bore  to  th^  aggregate  of  the  subscriptions  of  the  other 
members ;  and  it  was  agreed,  that  the  plaintiff's  contribution,  upon 
this  mode  of  calculation,  would  be  four  hundred  dollars ;  but  the 
I^aintiff  objected  to  any  such  liability, — and,  there  being  no  facts 
proved  relative  to  this  matter,  other  than  those  already  stated,  the 
anditor  disallowed  the  claim. 

The  defendant  filed  exceptions  to  the  report;  and  the  county  court, 
September  Term,  1845, — ^Williams,  Ch.  J.,  presiding, — overruled 
the  exceptions,  and  rendered  judgment  for  the  plaintiff  for  the  whole 
amount  found  due  by  the  auditor.     Exceptions  by  defendants. 

3.  H.  Hodges  for  defendants. 

1.  The  pro(^  before  the  auditor  did  not  show,  that  there  was  any 
such  corporation  in  existence  as  The  Danby  Universalist  Society. 
The  articles  of  association,  by  which  alone  the  subscribers  ar^ 
bound,  make  no  reference  to  the  statute  of  1797,  as  required  by  the 
sutute  of  1814.  Slade's  St.  602.  They  make  no  allusion  to  their 
being  a  corporate  body  ;  neither  do  they  claim  the  exercise  of  cor- 
porate powers.  To  hold  them  a  corporation  would  render  it  diffi- 
cult to  distinguish  between  a  mere  association  and  a  corporation, 
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and  nearly  impoesibie  to  associate  for  purposes  within  the  scope  of 
such  statutes,  without  being  incorporated. 

2.  If  it  should  be  held,  as  suggested  in  Burr  t.  8mtk,  7  Yt  281, 
that  these  associates  were  so  far  organized,  that  they  might  sue  and 
be  sued,  still  we  insist  that  they  remain  mutually  liable  for  their 
respective  shares  of  their  joint  debts ;  and  th^efore, — 1,  No  one  of 
them  can  sue  the  association  at  law ; — ^2,  If  they  can,  the  plaintiff's 
share  of  the  joint  deht  should  have  been  deducted  from  his  claim. 
Christian  Soc,  in  Plymouth  v.  Macomber,  6  Mete.  155. 

3.  The  plaintiff  and  his  cotrustees  had  no  authority  to  incur  ex* 
penses  so  greatly  exceeding  the  means  of  the  association,  and  thus 
{ncnn)hdr  %\\e  property  with  debt  and  embarrass,  if  not  defeat,  their 
enterprise. 

Dexter  and  Thrall  ^  Pond  for  plaintiff. 

The  society  became  a  corporation,  and,  for  the  purposes  specified, 
had  all  the  powers  of  a  corporation.  A  member  of  a  corporation 
may  sue  the  corporation,  or  be  sued  by  it.  The  trustees,  being  di- 
rected to  build  and  finish  a  meeting  house  of  certain  dimensions  and 
after  a  certain  plan,  and  being  continually  under  the  directi(Hi  of 
the  society,  were  not  limited  in  the  amount  of  expenses  to  the  orig- 
inal stock,  or  subscriptions.  While  the  plaintiff  seeks  to  recover 
against  the  society,  as  a  corporation,  he  is  not  bound  to  contribute 
to  pay  its  debts.  If  he  sought  in  chancery  to  have  the  individual 
members  contribute  to  pay  his  claim,  they  might  then  ask  him  to 
contribute  also. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  Several  questions  raised  in  this  case  must  be  consid- 
ered as  definitely  settled  by  the  cases  of  Geer  v.  School  District 
JSfo.  10  in  Richmond ^  6  Yt.  76,  and  Sawyer  v.  Meth.  Ep.  Society  in 
Royalton,  16  Yt.  405.  Such,  in  particular,  as  concern  the  right  of 
an  individual  to  bring  a  suit  at  law  against  a  corporation,  of  which  he 
is  a  member, — the  right  of  one  committee-man,  or  trustee,  or  agent, 
among  several  jointly  constituted,  to  recover  in  his  private  charac- 
ter, in  this  form  of  action,  for  services  and  expenditures  performed 
and  made  on  his  own  private  account  for  the  corporation, — and 
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the  power  and  authority  of  these  subordinate  agencies  to  pledge  the 
responsibility  of  the  body,  for  whom  they  act,  to  each  other  individ« 
nally,  as  well  as  to  any  other  persons. 

There  is,  perhaps,  some  incongruity  in  thus  allowing  a  person  to 
act  in  this  double  capacity,  as  an  agent  for  the  corporation  contract- 
ing with  himself  as  an  individual.  Some  feeling  of  this  kind  seems 
to  have  suggested  to  the  judge,  who  delivered  the  opinion  of  the 
court  in  the  first  case  cited  above,  the  remarks  in  relation  to  the 
authority  of  a  majority  of  a  building  committee  to  enter  into  a  con- 
tract with  another  member.  I  apprehend,  however,  there  is  no  occa- 
sion to  resort  to  a  supposition  of  this  kind.  Whether  a  majority,  or 
the  whole,  act,  the  party  contracted  with  may,  as  well  as  any  other, 
participate  in  the  bargain.  It  is,  in  effect,  an  application  of  the 
same  principle,  which  sanctions  a  contract  between  any  corporation 
and  an  individual  member.  It  is  doubtless  true,  as  suggested  in  the 
dissenting  opinion  of  Phelps,  J.,  in  the  same  case,  that  there  is  rea- 
Boo  to  apprehend  favoritism  and  partiality  in  such  cases.  So  there 
is  reason  to  apprehend  partiality  and  perjury  in  permitting  a  party 
to  establish  his  right  to  recover  by  his  own  oath.  Neither  in  one 
case,  nor  the  other,  is  the  danger  so  imminent,  as  to  justify  the  estab* 
lishment,  on  principles  of  policy,  of  an  irrefragable  rule  adverse  to 
the  received  doctrine.  Partiality,  in  any  given  case,  so  gross  as  to 
amount  to  fraud,  will,  when  sustained,  necessarily  defeat  the  contract. 

Other  objections  have  been  made  to  the  plaintiff's  right  to  recover 
in  this  case,  which  it  becomes  necessary  to  consider. 

It  is  urged,  that  no  such  corporate  body  as  the  Danby  Universal 
list  Society  existed. 

That  certain  persons,  in  that  town,  on  the  first  of  March,  183d, 
entered  into  an  association  for  the  purpose  of  building  a  meeting 
hoaee  in  the  town,  under  a  written  agreement  containing  a  variety 
of  articles,  providing  for  the  election  of  three  trustees,  a  secretary, 
treasurer,  &c.,  which  was  subscribed  by  a  number  of  persons,  is  ad- 
mitted. But  it  is  denied,  that  the  association  is  in  the  form  pre* 
scribed  by  the  statute  of  Nov.  10,  1814,  in  addition  to  that  of  Oct. 
26,  1797,  or  that  it  had  any  reference  to  either  of  those  statutesy  or 
that  any  intention  existed  to  form  a  body  corporate  and  politic. 

On  examing  the  articles  and  constitution  subscribed,  it  is  appa- 
rent, that  the  statute  form  is  not  followed  in  ^veral  particulars ; 
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chiefly  in  the  following ;  that  the  subscribers  do  not  describe  them- 
selves as  inhabitants  of  Danby,  or  any  other  town,  and  make  no  ref- 
erence to  the  first  section  of  the  statute  of  1797.  Nevertheless,  as 
the  purpose  for  which  the  association  was  formed  is  one  expressly 
contemplated  in  those  statutes,  the  form  adopted  is  substantially  in 
conformity  to  the  one  prescribed,  and  no  words  are  inserted  indica- 
ting an  intention  not  to  form  themselves  into  a  corporate  body,  we 
have  found  no  great  difficulty  in  coming  to  the  conclusion,  that  such 
a  body  was  duly  constituted.  The  machinery  provided  in  the  arti- 
cles for  carrying  on  conveniently  the  common  concerns  of  the  asso- 
ciation, such  as  the  election  of  a  president,  vice-president,  secretary, 
treasurer,  trustees,  prudential  committee,  &>c.,  all  to  be  chosen  an- 
nually, to  hold  office  until  others  should  be  elected,  subject  to  re- 
moval, however,  by  a  vote  of  two  thirds  of  the  members, — most  of 
which  would  be  quite  unnecessary  in  a  mere  voluntary  association 
of  individuals  for  a  temporary  purpose, — would  seem  naturally  to  im- 
pel us  to  the  same  conclusion. 

A  farther  objection  is  made  on  account  of  the  amount  expended 
lor  the  house  being  nearly  five  thousand  dollars,  while  by  Art.  7  the 
capital  stock  is  fixed  at  two  thousand  five  hundred  ddlars,  and  the 
whole  amount  actually  subscribed  was  something  less  than  that  sum. 
There  is  nothing  in  the  law,  or  in  the  articles,  unless  it  be  the  one 
cited,  limiting  the  responsibilities  the  corporation  may  incur  in  the 
prosecution  of  their  object,  nor  the  property,  real,  or  personal,  which 
they  may  lawfully  hold.  Another  article  determines  the  location  of 
the  house,  the  size,  number  of  stories,  the  interior  and  exterior  style 
of  finishing,  6lc.  The  trustees  were  directed  to  proceed  with  the 
undertaking,  as  soon  as  the  aggregate  amount  of  subscriptions  should 
reach  the  sum  of  fifleen  hundred  dollars. 

It  is  probable,  that,  when  these  matters  were  arranged,  it  must  have 
been  knovm,  that  the  house  would,  or  at  least  might,  cost  more 
than  92,500 ;  at  all  events  no  restrictions,  in  that  respect,  were  im- 
posed upon  the  trustees.  Were  the  question,  then,  one  directly 
between  the  defendants  on  the  one  side  and  the  three  trustees,  acting 
jointly  in  that  capacity,  on  the  other,  we  could  not  say,  from  any 
facts  disclosed  in  tlie  report  of  the  auditor,  that  they  transcended  in 
their  expenditures  the  authority  vested  in  them.  Neither  improvi- 
idence  nor  extravagance  are  shown ;  and  the  house,  such  as  it  was. 
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was  subaequently  accepted,  dedicated,  occupied  and  improved  by 
the  defendants  for  the  purpose  contemplated. 

StiJI  less  should  we  be  inclined  to  say,  when  the  duly  authorised 
agents  of  the  defendants  contracted  with  an  individual  to  furnish 
materials,  or  perform  labor  on  the  house,  that  his  right  to  recover 
compensation  therefor  must  depend  upon  the  final  contingency,  that 
the  whole  amount  of  similar  contracts,  previously  and  subsequently 
made,  should  not  transcend  the  instructions  of  the  principals. 
Though  that  individual  should  happen,  as  in  this  instance,  to  be  one 
of  the  agents^  it  could  not  vary  the  principle,  though  its  absurdity 
and  injustice  might  be  somewhat  less  obvious. 

But  we  do  not  regard  the  article,  fixing  the  amount  of  capital 
stocky  in  the  light  of  an  instruction,  or  limitation,  as  to  the  expense 
of  the  house.  It  seems  rather  to  have  indicated  the  amount  of  funds 
to  be  raised  in  the  first  instance  in  that  particular  mode.  A  similar 
objection  was  raised  in  the  case  of  Sawyer  v.  Meih,  Ep>  8oc»  in 
Kayalian,  depending  upon  a  somewhat  different  state  of  facts. 

The  decision  of  the  county  court  in  reject  to  the  notes  taken  by 
Bucklin  was  clearly  right, — as  also  in  respect  to  the  claim,  that  an 
•mount  should  be  deducted  from  the  plaintiff'^s  account,  equal  to  his 
proportion  of  the  outstanding  debts  of  the  society,  taking  his  sub- 
scription and  the  aggregate  of  all  the  other  subscriptions  as  the  basis 
of  computation, — making  the  sum  of  about  four  hundred  dollars. 
The  plaintiff,  as  a  member  of  the  corporation,  will  be  liable,  like  any 
other  members,  to  an  assessment,  or  otherwise,  if  any  are  so  liable, 
for  the  payment  of  this  debt,  and  all  other  debts,  which  the  society 
owe.  But  we  have  no  occasion  to  determine  in  what  manner  this 
judgment  is  to  be  satisfied.  The  amount  for  which  the  plaintiff  is 
entitled  to  recover  cannot  be  affected  by  considerations  growing  out 
of  c<»itingent  liabilities  hereafter. 

The  judgment  of  the  county  court  is  affirmed. 
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George  W.  Strong  v.  Rufus  Richardson* 

If,  in  an  action  of  accoont  between  tenants  in  common  of  land,  the  intereat  of 
each  is  not  sufficiently  set  forth  in  tba  declaration,  or  if  the  ftct  of  the  re- 
ceipt, by  the  defendant,  of  an  undue  proportion  of  the  rents  and  profits  is 
not  properly  stated,  the  proper  course  on  the  part  of  the  defendant  is  to 
demur. 

An  allegation  in  the  declaration,  in  snck  case,  that  Che  plaintiff  and  defend- 
ant were  »*  joint  and  equal  owners  "  of  the  land  described,  would  probably 
be  insufficient,  on  demurrer,  as  a  statement  of  the  tenancy;  and  an  aver- 
floent,  that  the  defendant  bad  the  charge  and  administration  of  the  land,  and 
tbe  possession  thereof,  and  cut,  sold  and  used  timber  to  a  large  amount,  and 
of  a  large  value,  **to  render  account  for  the  same  **  to  the  plaintiff,  is  an 
insufficient  statement  of  the  reception,  by  the  defendant,  of  an  umdue  pn- 
portion  of  the  profits.    Dayis,  J. 

But  where  tbe  defendant,  instead  of  demurring  to  such  declaration,  pleaded 
in  bar,  that  he  was  not  the  bailiff  of  tbe  plaintiff  for  tbe  period  claimed,  and 
that  the  parties  were  not  tbe  joint  and  equal  owners  of  the  land  In  ques- 
tion, and  that  the  defendant  was  not  bound  to  account  for  whaterer  timber 
be  cut  and  removed,  adopting  negatively  the  words  of  tl|e  deoiaration,  and 
tbe  issue  joined  thereon  was  found  for  the  plaintiff,  and  judgment  to  account 
was  thereupon  rendered,  it  was  held,  that  the  defendant  was  precluded 
from  taking  advantage  of  the  defects  in  the  declaration,  and  that  the  de- 
fendant must  be  held  liable  to  account.  • 

Account.  The  plaintiff  alleged  in  his  declaration,  that  the  par- 
ties, from  July  31,  1841,  until  the  commencement  of  this  suit,  were 
the  joint  and  equal  owners  of  lot  No.  24  of  the  third  division  of  lots 
in  Mendon,  and  that  the  defendant  had  the  charge,  administration 
and  possession  of  the  same,  and  cut,  sold  .and  used  timber  therefrom, 
to  the  value  of  $1000,  to  render  account  for  the  same  to  the  plain- 
tiff, when  thereunto  afterwards  requested.  The  defendant  pleaded 
in  bar,  that  he  was  not  the  bailiff  of  the  plaintiff  for  the  time  specified 
in  the  declaration,  that  the  parties  were  not  the  joint  and  equal 
owners  of  the  land  specified,  and  that  the  defendant  was  not  bound 
to  account  to  the  plaintiff  for  the  timber  which  he  had  cat,  sold  and 
used  from  the  land  during  the  time ; — and  upon  this  plea  issue  was 
joined  to  the  court. 
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On  trial  by  the  court,  September  Term,  1844, — ^Williams,  Ch. 
J.,  prending, — ^the  plaintiiT  gave  in  evidence  deeds,  showing  that  be 
was  the  owner  of  one  undivided  half  of  the  lot  of  land  described  in 
his  declaration,  and  gave  evidence  that  the  defendant  was  the  owner 
of  the  remaining  undivided  half  of  the  same  lot;  and  he  also  gave 
evidence  tending  to  prove  that  the  defendant  had  cut  timber  up<m 
the  land  and  sold  it 

The  court  decided,  that  the  defendant  was  bailiff  and  receiver  of 
the  plaintiff,  and  rendered  judgment  to  account  Exceptions  by 
defendant 

An  auditor  was  appointed,  who  reported,  at  a  subsequent  term  of 
the  court,  that  the  plaintiff  claimed  to  own  one  undivided  half  of  the 
lot  of  land  in  question  and  the  defendant  owned  the  other  half;  that 
the  defendant,  subsequent  to  the  acquiring  of  title  to  the  lot  by  the 
plaintiff,  had  cut  and  carried  away  from  the  land  a  quantity  of  tim- 
ber ;  and  that  a  much  larger  quantity  of  the  same  kind  of  timber 
bad  been  left  standing  on  the  premises,  than  what  the  defendant  had 
so  cut  down.  And  the  auditor  found,  that  there  was  doe  to  the 
plaintiff  958,50,  being  one  half  of  the  value  of  the  timber  so  cut  by 
the  defendanty-Hnibject  to  the  opinion  of  the  court  upon  the  plain- 
tiff's right  of  recovery. 

The  court  accepted  the  report,  and  rendered  judgment  thereon 
for  the  plaintiff  to  recover  the  sum  reported ; — and  the  case  was 
passed  to  tlus  court  for  trial  upon  the  exceptions  reserved  by  the 
defendant. 

rierpoini  and  T^ro//  4*  Pond  for  defendant 

1.  This  is  an  action  of  account  at  common  law;  the  declaration 
does  not  sute  those  facts,  which  bring  it  within  the  purview  of  the 
stntate.  At  common  law  no  action  of  account  could  be  sustained 
in  favor  of  one  joint  tenant,  or  tenant  in  common,  against  the  other, 
although  he  received  all  the  profits,  unless  he  was  actually  iq>pointed 
bailiff,  or  receiver.  1  Bac.  Abr.  17.  Co  Lit.  172  a ;  186  a ;  200  b. 
1  Selw.  N.  P.  2.  In  this  case  there  was  no  evidence  of  such  ap- 
p<Hntment,  and  therefore  the  action,  at  commcm  law,  could  not  bft 
sQstained. 

2.  In  actions  founded  upon  the  statute  [Rev.  St  c.  36,  ^  1]  it  is 
necessary  to  allege  and  prove,  not  only  that  the  defendant  was  teQ* 
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ant  in  common,  or  joint  tenant,  with  the  plaintiff,  but  that  he  has 
received  more  than  his  just  proporticm  of  the  profits.  Brinsmmd  v. 
Mayo,  9  Vt  31.  Ganaway  v.  Miller,  15  Vt  152.  WkeeUr  ▼. 
Home,  Willes  208.  1.  Petersd.  142.  There  being  no  such  allega- 
tion in  the  declaration  in  this  case,  the  plaintiff  cannot  recover 
under  the  statute. 

3.  But  by  the  report  of  the  auditor  it  appears,  that  the  defendant 
has  not  received  more  than  his  just  proportion.  We  contend,  that 
for  this  reason  the  plaintiff  cannot  recover. 

Ormsbee  4*  Edgertan  for  plaintiff 

1.  The  expression  ''joint  and  equal  owners,"  in  the  declaration, 
imports  a  tenancy  in  common.  6  Cruise,  Tit.  38,  e.  15,  $^  10-14, 
17,  26.  De9in  v.  Gaikin,  Cowp.  657.  Lewin  v.  Cox,  Cro.  Eli«. 
605.  2  Bl.  Com.  180,  n.  4.  3  Bac.  Abr.  198,  (6  £d.,)  citing  War- 
net  V.  Hme,  Abr.  £q.  292. 

2.  The  allegations  in  the  declaration  were  denied  by  the  plea  and 
were  sustained  by  the  evidence ;  the  judgment  to  account  was  there* 
fore  correct  Any  supposed  informality  in  the  declaration  should 
have  been  taken  advantage  of  by  demurrer,  (v  by  motion  in  arrest  of 
judgment.  Onion  v.  FuUertan,  17  Vt.  359.  Moore  v.  Wilson,  2 
D,  Cb,  91, 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  It  is  not  doubted,  that,  under  our  statute,  the  action 
of  account  is  a  proper  mode  to  equalize  the  reception  of  rents  and 
profits  between  tenants  in  common  of  an  estate,  where  one  tenant 
has  received  more  than  his  just  share.  If  the  interest  of  each  is  not 
sofficientiy  set  forth  in  the  declaration,  or  if  the  fact  of  the  receipt 
of  an  undue  proportion  is  not  properly  stated,  the  pr<^>er  course  on 
the  part  of  the  defendant  is  to  demur.  In  the  present  case,  although 
the  defendant  contends,  that  the  plaintiff's  declaration  is  vicious  in 
both  of  these  particulars,  yet,  instead  of  demurring,  he  chose  to 
plead  in  bar,  that  he  was  not  the  bailiff  of  the  plaintiff  for  the  period 
claimed,  and  that  the  parties  were  not  the  joint  and  equal  owners  of 
the  land  in  question,  (bemg  lot  No.  24  of  the  third  division  of  lands 
in  Mendon,)  and  that  he  was  not  bound  to  account  for  whatever 
timber  he  cut  and  removed,—- adq>ting  negatively  the  language  of 
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the  declaration.  The  iasae  was  thus  formed,  and,  by  consent,  was 
tried  bj  the  court,  and  was  found  for  the  plaintiff.  This  closes  the 
controrersj,  so  far  as  the  facts  are  concerned,  in  respect  to  the  ob- 
ligation to  account. 

The  ulterior  proceedings  have  determined,  as  is  to  be  presumed, 
the  true  state  of  the  accounts  between  the  parties.  The  defendant 
now  falls  back  upon  the  declaration,  and  insists  that  it  is  so  defective, 
that  no  judgment  ought  to  be  given  upon  it  in  favor  of  the  plaintiff 

Had  the  objecticms  now  urged  been  taken  seasonably  by  demurrer, 
we  have  no  doubt  they  must  have  prevailed.  In  the  light  of  the 
cases  of  BrtHsmaid  v.  Mayo,  9  Vt.  31,  and  Ganaway  v.  Miller,  15 
Vt.  152,  we  are  satisfied  the  declaration  could  not  have  withstood  a 
demurrer,  upon  either  of  the  points  above  indicated.  The  tenancy 
is  stated  in  these  words,  "  were  the  joint  and  equal  owners  of  lot " 
dcrC.  Here  is  no  distinct  statement  of  the  amount  of  interest  of 
either,  whether  a  moiety,  or  a  less  quantity,  nor»  consequently,  wheth- 
er they  were  the  only  tenants  in  common  of  the  lot,  or  whether  oth- 
ers were  associated  in  interest  with  them.  There  is  an  equal,  if  not 
a  greater,  want  of  explicitness  in  stating  the  reception  by  the  defend- 
ant of  an  undue  proportion  of  the  profits ;  it  being  merely  said,  that 
he  had  the  charge  and  administration  of  the  land  and  the  possession 
thereof,  and  cut,  sold  and  used  timber  to  a  large  amount,  and  of  a 
large  value,  "  to  render  account  for  the^  same"  to  the  plaintiff.  '  As 
was  said  by  the  court  in  Brinsmaid  v.  Mayo,  this  is,  at  most,  stating 
the  requisite  point  by  way  of  inference ;  and  if  the  matter  had  been 
presented  here  as  it  was  there,  the  result  must  have  been  the  same. 

After  a  plea  filed,  however,  which  presented  an  issue  of  fact,  and 
that  found  by  the  court  for  the  plaintiff,  which  is  equivalent  to  a 
verdict  of  a  jury,  the  case  is  in  the  same  situation,  as  if  it  were 
upon  a  motion  in  arrest,  after  verdict,  for  deficiencies  of  the  decla- 
ration. In  such  a  stage,  the  party  has  lost  the  advantage  of  many 
objections,  which  would  have  availed  him,  if  insisted  upon  at  an  ear- 
lier period.  The  ordinary  rule,  in  such  case,  is  familiar  to  every 
one.  The  only  difficulty  is  in  the  proper  application  of  it  to  the  al- 
most infinitely  diversified  circumstances  which  may  arise. 

We  are  of  opinion,  upon  mature  consideration,  that  the  objections 
urged  to  this  declaration  fall  within  that  class  which  are  foreclosed 
by  a  verdict.    The  documentary  evidence  in  respect  to  the  tenancy. 
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made  a  part  of  the  case,  leaves  no  doubt,  that  the  parties  wore  ten- 
ants in  conunon,  each  of  a  moiety ;  and  all  other  circumstances  ne- 
cessary to  charge  the  defendant  appear  upon  the  f^ce  of  the  au- 
ditor's report.  On  both  points  the  declaration  is  not  entirely  silent, 
but  certainly  inartificial  and  inexplicit. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 


James  Winchell  v,  Asahel  Pond. 

That  section  of  the  Revined  Statutes,  [Rev.  St.  c.  11,  lect.  26,]  which  pro. 
Tides,  that  *<  No  sheriff,  or  deputy  sheriff,  shall  be  allowed  to  make  any 
writ,  deolaration  "  &o.,  most  be  so  construed  as  to  inolnde  constables,  also. 

^  The  term  <'  sheriff,"  as  used  in  this  section  and  seToral  others  in  the  same 
chapter,  may  be  regarded  as  a  generic,  not  a  specific,  term,  comprehending 
the  whole  class  of  executive  o£Bcers,  whose  duties  are  of  like  nature. 

A  writ  filled  up  by  a  constable  is  void,  and  will  be  dismissed  by  the  coanty 
court  on  motion,  although  the  case  may  have  come  to  that  court  by  appeal, 
jand  the  defect  may  not  have  been  seasonably  taken  advantage  of  by  plea 
in  abatement,  and  althpugfa  the  writ  was  filled  up  by  the  oonstable  at  the 
request  of  the  attorney  for  the  plaintiff  and  under  his  supervision. 

Assumpsit  upon  a  promissory  note.  The  action  was  commenced 
t)efore  a  justice  of  the  peace  and  came  to  the  county  court  by  appeal. 
At  the  term  at  which  the  appeal  was  entered,  the  defendant  moved 
:that  the  action  be  dismissed,  for  the  alleged  reasons,  that  the  origi- 
nal writ  was  made  by  the  constable^  who  served  the  same^  and  that 
no  sufficient  recognizance  was  taken  to  the  defendant  for  his  costs. 
Jt  appeared,  that  the  writ  was  served  by  the  constable  of  Poultney, 
and  that  be  filled  the  writ  at  the  request  of  the  attorney  for  the  plain- 
tifiT  and  under  his  supervision.  It  also  appeared,  that  the  writ  was 
signed  in  blank  by  the  justice  of  the  peace,  before  whom  it  was 
made  returnable,  and  that  the  name  of  the  xecogaizot  was  mserted 
at  the  time  the  writ  was  filled  and  in  the  absence  of  the  justice. 
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The  county  court,  April  Term,  1845, — ^Williams,  Ch.  J.,  presid- 
ing,—decided,  that  the  proceedings  were  yoid,  Ibr  the  reason  that 
the  officer,  who  served  the  writ,  filled  the  same,  and  that,  in  this 
respect,  constables  are,  by  the  statute,  under  the  same  disabilities 
with  sheriffs  and  deputy  sheriffs ;  and  the  suit  was  dismissed.  Ex- 
ceptions by  plaintiff. 

W.  H.  Smith  for  plaintiff. 

1.  It  is  contended,  that  the  constable  did  not,  in  this  case,  in  legal 
contemplation,  make  the  writ.  The  facts  show,  that  h^  acted  as  the 
mere  amanuensis  of  the  attorney. 

2.  We  insist,  that  constables  are  not,  by  the  Revised  Statutes,  laid 
under  the  same  disabilities,  in  this  particular,  with  sheriffs  and  dep- 
uty sheril&;  and  that  constables  may  make  writs.  Sheriffs  and 
deputy  sheriffs  are  expressly  restricted,  but  nothing  is  said  of  con«- 
stables.  All  these  officers  were  equally  prohibited  by  the  former 
statute.  Slade's  St.  304,  §  12.  This  is  not  an  isolated  case  of  di»- 
tinction  between  these  officers  in  the  Revised  Statutes.  Sherifl^  and 
dq>uty  sheriffi  are  prohibited  appearing  in  court,  or  before  justices, 
as  counsel,  or  attorneys ;  while  constables  are  not;  Rev.  St.  75,  § 
25.  All  these  officers  were  equally  prohibited  by  the  former  statutes. 
SI.  St.  204,  §  12.  Nor  can  this  be  claimed  as  the  result  of  an  un- 
intentional omission  in  the  legislature,  when  we  find,  that,  by  other 
restrictive  provisions  in  the  Revised  Statutes,  both  sheriffs  and  con- 
stables are  included.  Rev.  St.  75,  §§  25-28.  We  are  not  called 
upon  to  discuss  the  propriety  of  placing  sheriffs  and  constables  un- 
der the  same  restrictions  in  any  or  all  these  respects.  If  the  legisla- 
ture has  not  provided  a  remedy  for  every  existing  evil,  this  court  will 
not  supply  the  defects,  but  will  decide  upon  the  law  as  expressed. 
14  Vt.  340. 

Everts  and  Harris  for  defendant. 

1.  No  regular  or  sufficient  recognizance  was  taken  upon  the  issu- 
ing of  the  original  writ  in  this  case.  Rev.  St.  c.  28,  §  5.  1  Aik. 
379. 

2.  The  case  is  within  the  spirit  of  the  statute  respecting  sheriffs 
and  deputy  sherifl^.    Rev.  St.  c.  11,  ^  26 ;  c.  13,  ^  60. 
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The  opinion  of  the  coart  was  delivered  by 

Davis,  J.  One  of  the  grounds,  on  which  the  motion  to  dismises 
was  made, — that  is,  the  not  taking  a  proper  recognizance  Sat  costs 
on  issuing  the  writ, — seems  not  to  hare  been  passed  upon  bj  the 
county  court ;  of  course  it  is  not  before  us.  The  only  question  is, 
whether  the  county  court  were  right  in  dismissing  the  action^  for 
the  reason  that  the  original  writ,  which  was  returnable  before  a 
justice  of  the  peace,  was  made  or  filled  up  by  the  constable  of  Pcmlt* 
ney,  who  served  the  same. 

The  motion  is  founded  upon  section  26  of  chap.  11  of  the  Revised 
Statutes,-—  which  enacts,  that  "  no  sheriff,  or  deputy  sheriff,"  shall 
be  allowed  to  make  any  writ,  declaration,  plea,  d&c,  except  in  his 
own  case,—- declaring  all  such  acts  to  be  void,  and  that  all  such  writs 
and  proceedings  shall  be  dismissed.  Constables,  not  being  particu*  ' 
larly  named,  it  is  supposed  by  the  plaintiff's  counsel  are  not'compre- 
hended  within  the  true  spirit  and  meaning  of  tlie  statute.  Whether 
so,  or  not,  is  the  question  now  to  be  determined. 

We  attach  no  importance  to  the  circumstance,  that  the  same  offi- 
cer, who  filled  the  writ,  also  served  it.  If  served  by  any  other  officer, 
the  objection  would  be  equally  available.  Nor  is  it  a  matter  of  any 
consequence,  that  it  was  presented  in  the  form  of  a  plea  in  abate- 
ment before  the  magistrate.  As  mere  matter  in  abatement,  if  it  were 
such,  it  came  too  late, — ^not  being  pleaded  until  after  one  continu- 
ance. If  there  be  any  thing  in  the  objection,  it  is  one  of  substance, 
and  not  of  form  merely, — the  statute  declaring  the  process  void. 

In  arriving  at  what  a  majcM-ity  of  the  court  deem  a  correct  con- 
struction of  this  statute,  it  is  proper  to  say  farther,  that  the  circum- 
stance, that  the  former  statute  on  the  same  subject,  superseded  by 
the  present  revised  code,  expressly  comprehended  constables  within 
its  prohibition,  is  not  regarded  as  at  all  decisive  either  way.  The 
omission  of  that  word  in  the  present  law  is  susceptible  of  other  ex- 
planation, than  an  intention  to  exempt  that  class  of  officers  from  its 
operation.  Inadvertence,  or  a  belief  that  it  was  not  necessary,  in 
every  successive  section  of  a  statute  embodying  numerous  provis- 
isons,  intended  to  secure  a  prompt,  effectual  and  impartial  service  of 
all  process  by  the  various  officers  entrusted  with  that  duty,  to  repeat 
perpetually  each  class,  would  afford  a  satisfactory  explanation. 
Every  consideration  of  policy,  applicable  to  sheriffs  and  their 
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deputies,  in  respect  to  this  subject,  seems  to  apply  with  nearly  equal 
force  to  constables.  Their  powers,  duties  and  liabilities  are  the  same, 
with  the  exception  that  their  sphere  of  operation  is  less  extensive, 
generally, — but  co-extensive  with  respect  to  a  large  class  of  precepts, 
subject  to  the  consent  of  the  towns,  respectively,  in  which  they  re« 
side.  There  are  peculiar  duties,  it  is  true,  superadded  in  relation 
to  the  collection  of  taxes.  The  same  mischiefs,  to  a  considerable 
extent,  would  result  from  their  being  permitted  to  combine  their  ap- 
propriate business  with  that  of  counsel  and  attorney.  They  are  es- 
sentially incongruous ;  and  every  principle  of  sound  policy  and  ex- 
pediency requires  them  to  be  kept  separate  and  distinct.  Upon 
principles  of  construction,  then,  every  where  recc^ised,  we  feel  at 
liberty  to  disregard  the  mere  letter  of  the  statute,  and  give  it  a  scope 
and  meaning  broad  enough  to  effectuate  the  beneficial  purposes  it 
had  in  view. 

If  a  penalty  were  the  consequence  of  a  disregard  of  the  prohibi- 
tion, upon  principles  of  construction  equally  well  settled  the  subject 
would  be  entitled  to  a  very  different .  consideration.  For  instance, 
by  sect.  21  of  the  same  statute,  if  any  sheriff,  or  deputy  sheriff,  shall 
wilfully  neglect,  or  refuse,  to  serve  or  return  any  lawful  writ  or  pr&> 
cept  delivered  to  him,  or  make  a  false  return  thereon,  he  shall  be 
subject  to  pay  a  fine,  not  exceeding  one  hundred  dollars,  and  also  to 
pay  to  the  party  aggrieved  all  damages  and  costs.  So  far  as  the  fine 
is  concerned,  constables,  not  being  named,  could  not  be  subjected 
to  it ;  but  I  apprehend  they  can  claim  no  exemption  from  respons- 
bility  in  damages  to  the  party  injured. 

Numerous  other  provisions,  in  the  same  chapter,  leave  no  doubt 
that  they  are  equally  within  the  spirit  and  meaning  of  the  law  with 
other  officers,  though  not  named.  Sect.  10  authorises  every  sheriff 
to  preserve  the  peace,  suppress  riots,  tumults,  &C. ;  and  sect  11 
says,  every  sheriff  and  other  officer^  in  the  discharge  of  the  duties 
indicated  in  the  preceding  section,  may  require  suitable  aid  and  as- 
sistance. Here  the  statute  itself  has  applied  the  same  principles  of 
construction,  which  this  court  adopt.  Sherifl^  and  their  deputies, 
in  case  of  great  opposition,  are  empowered,  by  the  advice  of  two 
justices,  to  raise  the  militia,  &c. ;  and  if  any  person  shall  be  killed 
or  wounded  in  such  case,  the  sheriff  and  militia  are  held  guiltless. 

Deputies,  in  this  last  clause,  are  not  named ;  but  does  any  one  sup- 
26 
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pose,  that  they  would  not  equally  be  held  guiltless?  Every  sheriff 
has  power,  in  the  day  time,  to  enter  and  search  houses  and  other 
buildings  for  any  person,  against  whom  he  may  hare  a  warrant,  and 
also  to  search  for  goods  stolen,  &c.  Is  there  any  doubt,  that  con- 
stables, in  executing  similar  precepts,  are  armed  with  similar  pow- 
ers? By  sect.  22  all  process  served  by  a  sheriffiB  required  to  be 
returned,  at  the  proper  place  of  return,  before  the  time  set  for  trial. 
Does  not  the  same  obligation  extend  to  constables?  Perhaps,  too, 
the  provision  subjecting  sheriffs  to  fifteen  per  cent,  interest  for  refus* 
ing,  on  demand,  to  pay  over  money  collected  on  execution,  may  ex- 
tend equally  to  constables,  although  not  named,  considering  the  ex- 
tra rate  of  interest  rather  as  enhanced  damages,  than  as  a  penalty. 
Sheriffs  and  their  deputies  are  authorized  to  execute  all  precepts  in 
their  hands  at  the  time  of  going  out  of  office ; — ^was  it  ever  doabted 
that  constables  could  do  the  same  ? 

These  examples  are  sufficient,  to  show  that  the  utmost  precision 
is  not  always  observed  in  the  language  of  statutes,  and  that  a  literal 
adherence  to  their  terms  would  often  defeat  their  obvious  intent  and 
meaning.  In  this  view  of  the  subject  the  term  sheriff,  as  used  ib 
sect.  26,  and  in  several  other  sections  in  the  same  chapter,  may  be 
regarded  as  a  generic,  not  a  specific,  term,  a  nomen  coUectivum,  com- 
prehending the  whole  class  of  executive  officers,  whose  duties  are  of 
like  nature. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 


Reuben  R.  ThralL  v,  James  R.  Newell- 

Wordi  used  in  a  contract  are  not  to  be  construed  in  a  frivolous  or  ineflectual 
sense,  when  a  contrary  exposition  can  be  given  them ;  and  where  ibe 
meaning  of  the  language  used  is  doubtful,  or  susceptible  of  two  senses,  that 
is  to  b«  adopted,  which  would  give  effect  to  the  instrument  as  a  legal  eon- 
Ifact,  rather  than  that  which  would  render  it  inoperative. 
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The  defendant  executed  to  the  plaintiff*  a  written  aMi^nment  in  theae  words, 
**  I  berebj  assign  to  Reuben  R.  Thrall  a  note  in  mjr  favor  against  Theo- 
dore Woodward  and  John  H.  Philips,  dated  13th  Nov.  1838,  for  one  hun- 
dred and  fifty  dollars  payable  in  one  year  from  date  with  use  for  value  re- 
ceived ;*'  and  it  was  held,  that  the  words  **  for  value  received  *'  were  not 
merely  descriptive  of  the  note  assigned,  but  Xhtit^  prima  fade  at  least,  they 
imporled  a  sufficient  legal  consideration  for  the  assignment. 

And  it  was  held,  that  such  Instrument,  in  describing  the  property  assigned 
as  "a  note,**  must  be  construed  as  an  express  warranty,  on  the  part  of  the 
-  defendant,  that  k  was  a  valid  note,  and  that  the  signers  were  of  sufficient 
capacity  to  contract,  when  they  executed  it ;— and  quart,  whether  sach  a 
warranty  would  not  be  impHed  from  the  sale,  without  words  indicating  an 
express  warranty.  • 

And  where  it  appeared,  in  such  case,  that  the  note  assigned  to  the  plaintiiF- 
was  invalid  aa  to  one  of  the  signers,  by  reason  of  his  insanity  at  the  time 
he  signed  the  note,  and  that  an  action  upon  the  note  had  been  suecessfully 
defended  by  him  upon  that  ground,  and  that  the  other  signer  had  removed 
from  the  state,  it  was  held,  that  tbe  plaintiff,  in  an  action  upon  the  warran- 
tf  contained  in  the  written  assignment,  was  entitled  to  recover  the  difier- 
eoce  between  the  actual  value  of  the  note  and  the  amount  appearing  dae 
vpon  it. 

Assumpsit  upon  an  alleged  warranty,  that  a  promissory  note  for 
one  hundred  and  fifty  dollars,  transferred  by  the  defendant  to  the 
plaintiff  for  a  valuable  consideration,  and  purporting  to  be  signed  by 
Theodore  Woodward  and  John  H.  Philips,  and  bearing  date  No- 
vember 13,  1838,  was  a  good  and  valid  note  ;^the  plaintiff  averring, 
that  Woodward  had  recovered  a  judgment  in  bis  favor,  in  an  action 
commenced  by  the  plaintiff  upon  the  note,  upon  the  ground  of  his 
insanity  at  the  time  of  signing  it.  Plea,  the  general  issue,  and  triaJ 
bj  jury,  April  Term,  1846, — Williams,  Ch.  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  note  described  in  his 
declaration;  which  was  in  these  word, — '^Castleton,  Nov.  13,  1838. 
*  For  value  received  we  promise  to  pay  James  R.  Newell,  or  bearer,  - 
'one  hundred  and  fifty  dollars  in  one  year  fi'om  date  with  use. 
'  (Signed,)  Theodore  Woodward;  Jno,  H.  Philips."  The  plaintiff 
also  gave  in  evidence  a  written  instrument,  signed  by  the  defendant, 
dated  February  18,  1839,  which  was  in  these  words, — "  I  hereby 
'  assign  to  Reuben  R.  Thrall  a  note  in  my  favor  against  Theodore 
'  Woodward  and  John  H.  Philips,  dated  13th  Nov,  1838,  for  ona 
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'  hundred  and  fifty  dollars  payable  in  one  year  frcNU  date  with  uae 
'  for  Ydlue  received."  The  plaintitf  also  gave  in  evidence  the  re- 
cord of  a  judgment  in  favor  of  Theodore  Woodward  against  him- 
self, in  an  action  commenced  by  him  against  Woodward  upon  the 
note,  and  proved,  that  Woodward  defi^ded  that  action  and  recov- 
ered the  judgment  on  the  ground  of  his  insanity  at  the  time  he  signed 
the  note,  that  the  plaintiff  reviewed,  that  Woodward  died  previous 
to  the  term  of  the  court  at  which  tlie  action  was  to  have  been  again 
tried,  and  that  thereupon  the  suit  was  discontinued.  To  the  admis- 
sion of  all  this  evidence  the  defendant  objected ;  bat  the  objection 
was  overruled  by  the  court.  The  plaintiff  also  gave  evidence  tend- 
ing to  prove  that  Woodward  was  insane,  at  the  time  he  executed  the 
note.  It  appeared  that  Philips  removed  from  the  state  before  the 
note  became  due ;  and  it  did  not  appear,  that  any  attempt  had  been 
made  to  collect  the  note  from  him,  except  that  the  plaintiff,  when 
the  note  became  due,  made  a  demand  of  payment  at  the  house  last 
occupied  by  Philips  in  this  state,  and  gave  immediate  notice  to  the 
defendant  of  non-payment. 

The  defendant  requested  the  court  to  charge  the  jury,  that,  not- 
withstanding they  might  find,  from  the  evidence,  that  Woodward 
was  insane  at  the  time  of  executing  the  note,  the  plaintiff  was  not 
entitled  to  recover ;  and  that  the  written  assignment,  executed  by 
the  defendant,  did  not  furnish  evidence  of  any  consideration  for  the 
contract  declared  upon,  or  of  any  warranty,  on  the  part  of  the  de- 
fendant, as  to  the  validity  of  the  note  against  Woodward. 

But  the  court  instructed  the  jury,  that  the  written  assignment  ex- 
ecuted  by  the  defendant  did  furnish  evidence  of  the  consideration  of 
the  contract  declared  upon;  and  that,  if  they  foand  fit>m  the  testi- 
mony that  Woodward,  at  the  time  of  executing  the  note,  was  inca- 
pable of  making  a  contract  by  reason  of  his  insanity,  and  that  for 
that  reason  the  note  was  void  as  to  him,  and  that  the  suit  instituted 
.  by  the  plaintiff  against  hira  was  defended  on  that  ground,  the  plain- 
tiff would  be  entitled  to  recover  the  amount  of  the  note  and  interest, 
notwithstanding  he  had  made  no  attempt  to  collect  the  amount  of 
the  note  from  Philips. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest.     Exceptions  by  defendant. 
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Ormsbu  4"  Edgertim  for  defendant. 

The  instrument  executed  by  the  defendant  waa  no  evidence  of 
any  consideration  having  passed  from  the  plaintiff  to  the  defendant. 
The  words  ''  value  received  "  are  words  of  description  merely,  re- 
ferring to  and  used  in  immediate  connection  with  the  other  words, 
descriptive  of  the  note,  and  obviously  only  intended  to  complete  its 
description.  The  note  is  entirely  different  from  a  forgery.  It  is 
confessedly  a  good  and  legal  note  against  Philips.  If  Woodward 
was  insane  at  the  time  he  executed  it,  in  the  absence  of  all  knowl- 
edge of  that  fact  on  the  part  of  the  defendant,  and,  of  course,  of  all 
fraud  on  his  part,  even  if  the  note,  as  such,  could  not  have  been  re- 
covered of  Woodward,  the  true  value  of  the  consideration,  which 
passed  to  Woodward  upon  the  execution  of  the  note,  might  have 
been  recovered.  At  all  events,  the  plaintiff  should  have  offered  to 
return  the  note  to  the  defendant,  in  order  that  he  might  pursue  all 
his  remedies,  not  only  against  Woodward,  but  against  Philips. 

Thratt  i$»  Pond  for  plaintiff. 

1.  The  written  assignment  contained  a  warranty,  that  the  note 
transferred  was  genuine,  and  that  it  was  valid  and  due.  I  Sw.  Dig, 
435-9.  Story  on  BiUs  126.  Bayl.  on  Bills  485)  148,  n.  86.  ChoU 
idgt  ▼.  Brigkam,  1  Met.  547.  Lobdell  v.  Baker,  3  Met.  469.  ifer- 
rich  V.  WhUnty,  15  Johns.  240.  MarkU  v.  Hatfield,  2  Johns  455. 
Johnson  v.  Titus,  2  Hill  606.  Eagle  Bank  v.  Smith,  5  Conn.  71, 
2  Bl.  Con.  451.     1  Chit.  PL  92,     Strong  v.  Barnes,  11  Vt.  221. 

2.  The  consideration  alleged  and  proved  was  sufficient.  Brooks 
r.  Page,  1  D.  Ch.  340.  Jerome  v.  Whitney,  7  Johns.  321.  Wal^ 
rod  V.  PetrU,  4  Wend.  575.     3  Johns.  485.     1  Vt.  247. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  It  is  in  the  first  place  insisted,  in  behalf  of  the  defend- 
ant, that  the  written  assignment  furnished  no  evidence  of  a  consid- 
eration for  the  contract.  It  is  said,  that  the  words  *'  for  value  re- 
ceived," in  the  assignment,  are  not  to  be  considered  as  forming  a 
part  of  the  contract  of  assignment,  but  as  merely  descriptive  of  the 
note.  By  comparing  the  note  and  assignment  it  will  be  seen,  that 
(passing  over  the  dates)  the  words  "  for  value  received  "  are  the  first 
in  the  note  and  the  last  in  the  assignment ;  and  that  therefore  no 
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argument  can  be  drawn  from  the  sameness  in  the  order  of  the  lan- 
guage of  the  two  papers,  that  those  words  were  copied  into  the  as- 
signment from  the  note.  Indeed,  if  the  mere  order  and  appropriate- 
ness of  language  be  considered,  the  words  seem  quite  as  naturally 
to  belong  to  the  assignment,  as  to  be  descriptive  of  the  note.  The 
objection  concedes,  that  the  words  are  not  out  of  place  in  the  assign- 
ment; for  it  proceeds  upon  the  ground,  that  the  assignment,  without 
them,  is  without  consideration  and  void.  Upon  that  assumption  the 
words  are  both  appropriate  and  important,  as  part  of  the  assignment. 
But  as  descriptive  of  the  note,  they  are  unnecessary  and  useless. 
The  description  is  sufficiently  perfect  for  all  purposes  of  identity 
without  them. 

It  is  a  rule  of  law,  that  words  are  not  to  be  construed  in  a  frivo- 
lous or  inefiectual  sense,  when  a  contrary  exposition  can  be  given 
them ;  and  where  the  meaning  of  the  language  used  is  doubtful,  or 
susceptible  of  two  senses,  that  is  to  be  adc^ted,  which  would  give 
effect  to  the  instrument  as  a  legal  contract,  rather  than  that,  which 
would  render  it  inoperative.  Chit,  on  Cont.  7!>,  90.  Under  these 
rules  we  think  the  words  must  be  considered  as  forming  part  of  the 
contract  of  assignment.  Besides,  if  it  were  indifferent  in  all  other 
respects,  whether  the  words  were  to  belong  to  the  assignment,  or  to 
the  note,  they  must  be  held  as  belonging  to  the  assignment,  under 
the  final  rule,  where  all  others  fail,  that  the  language  of  a  contract 
shall  be  construed  most  strongly  against  the  contracting  party. 
Chitty  on  Cont.  95-97. 

The  words  "  for  value  received  "  forming  a  part  of  the  contract 
of  assignment,  they  must  be  held  to  furnish  sufficient  evidence,  pri» 
ma  facie  at  least,  of  a  consideration  for  the  assignment.  Lapham 
y.  Barrett,  1  Vt.  247.  Brooks  v.  Page,  I  D.  Ch.  340.  Whitney 
V.  Steams,  4  Shepley  394.     Parish  v.  Stone,  14  Pick.  198. 

It  is  farther  objected,  that  there  was  no  sufficient  evidence  of  the 
warranty  of  the  validity  of  the  note  by  the  defendant. 

It  is  said  by  Judge  Phelps,  in  the  Bank  of  St.  Albans  v.  Farmers' 
4*  Mechanics'  Bank,  10  Vt.  145,  that,  notwithstanding  the  cases  of 
Bree  v.  Holbech,  Doug.  654,  and  Price  v.  Neal,  3  Burr.  1354,  "it 
seems  now  to  be  well  settled,  that  a  person  giving  a  security  in  pay- 
ment, or  procuring  it  to  be  discounted,  vouches  for  its  genuinenesSf" 
bpt  that  the  rule  has  not  been  extended  to  a  case,  where  the  party, 
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when  receiving  or  discounting  the  paper,  is  presumed,  from  his  re* 
lation  to  it,  to  have  the  means  of  correct  knowledge  as  to  its  genu- 
ineness. This  view  of  the  law  is  cited  with  approbation  by  the  jcourt 
in  Gilman  v.  Peck,  11  Vt.  516,  and  seems,  indeed,  to  be  well  sup* 
ported  by  the  more  modem  cases,  both  in  England  and  in  this  coun- 
try. J<mes  V.  Ryde,  5  Taunt  488.  FuUer  t.  Smith,  R.  &  M.  49. 
Young  V.  CoU,  3  Bing.  N.  C.  724.  Markk  v.  Hatfitld,  2  Johns. 
455.  Young  y.  Adams,  6  Mass.  182.  Bank  of  U.  S,  v.  Bank  of 
Georgia,  10  Wheat.  333. 

In  the  present  case  the  plaintiff,  who  received  the  paper,  did  not 
stand  in  any  relation  to  the  maker  of  the  note,  which  would  furnish 
him  with  the  means  of  determining  its  genuineness ;  while  the  de- 
fendant, who  procured  the  note  to  be  discounted,  did  stand  in  such 
relation,  being  the  payee  of  the  note,  and  to  whom  it  may  be  sup« 
posed  \A  have  been  delivered  by  the  maker ;  and  there  seems  a  pecu- 
liar propriety  in  holding  him  resp<msible  for  its  genuineness.  If  one 
or  both  of  the  signatures  to  the  note  disposed  of  by  the  defendant 
had  been  forgeries,  there  would  seem  to  be  no  question,  but  that  the 
defendant  would  have  been  liable  on  an  implied  warranty ;  and  the 
only  real  doubt  is,  whether  such  implied  warranty  extends  beyond  the 
fact  of  a  mere  forgery,  and  embraces  a  want  of  capacity  in  the  party 
to  make  the  contract.  The  cases  before  cited  are  all  of  forged  paper, 
and  no  authorities  are  found,  which  are  directly  applicable  to  the 
precise  question  in  this  case.  The  case,  however,  of  Lohdell  v.  £a- 
ktr,  3  Mete.  469,  has  a  strong  analogy  to  the  present ;  and  seems, 
indeed,  to  have  been  decided  on  principles,  that  would  make  the 
implied  warranty  of  one,  who  sells  a  note,  extend  to  the  capacity,  to 
make  a  valid  contract,  of  the  parties,  whose  names  appear  upon  it.> 

In  that  case  the  plaintiff  had  purchased  a  negotiable  note  in  the 
market,  but  not  of  the  defendant,  which  note  had  been  endorsed  by 
a  minor,  and  the  action  was  against  the  defendant  for  deceit  in  pro* 
curing  the  minor  to  indorse  the  note,  and  then  putting  it  into  circu- 
lation. No  representation  by  the  defendant,  that  the  indorsement 
was  valid,  was  shown,  or  any  actual  intention  to  defraud  proved ;  but 
the  court  held,  that  the  disposing  of  the  note  for  a  valuable  consid« 
eration  was,  by  necessary  implication,  an  affirmance,  that  the  indor- 
ser  was  a  person  capable  of  indorsing,  and  of  binding  himself  by  such 
indorsement;  and,  upon  the  ground  of  such  implied  affirmation, 
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connected  with  his  knowledge  of  the  minority  of  the  indorser,  the 
defendant  was  held  liable. 

It  is  said  by  Mr.  Rand,  in  his  valuable  edition  of  Long  on  Sales 
(204)  that  "  there  is  an  implied  warranty  in  every  sale,  that  the 
thing  sold  is  that  for  which  it  was  sold  ;  "  and  the  cases  cited  by 
him  appear  to  sustain  the  doctrine.  This  rule  seems  well  applicable 
to  the  sale  of  a  written  evidence  of  a  liability,  where  the  purchaser 
is  understood  to  inquire  for  himself  into  the  ability  of  the  parties  to 
the  paper,  but  usually  takes  it  for  granted  that  the  paper  is  genuine, 
— ^that  it  is  signed  by  persons  capable  of  binding  themselves  by 
contract. 

I  am  therefore  strongly  inclined  to  think,  that  the  defendant 
should  be  held  liable  upon  a  warranty  of  the  note,  implied  by  law 
from  the  sale  of  it.  But  it  is  unnecessary  to  put  the  decision  on  that 
ground,  as  we  think  the  words  of  the  assignment  may  be  well  con- 
strued as  an  express  warranty,  that  the  note  was  a  valid  note  of  the 
persons,  whose  names  appeared  upon  it. 

It  seems  to  be  well  settled,  that  words  of  description  in  a  bill  of 
sale,  or  a  bill  of  parcels,  may  be  taken  as  a  warranty,  that  the  arti- 
cle sold  is  what  it  is  described  to  be.  Tye  v.  Fynmore,  8  Camp. 
462.  Gardiner  v.  Gray,  4  Camp.  144.  Bridge  v.  Wain,  1  Stark. 
R.  504.  Shepherd  V.  Kain,  5  B.  &  Aid.  240.  Hastings  v.  Lover^ 
ing,  2  Pick.  214.  Coolidge  v.  Brigham,  1  Met.  547.  In  the  case 
of  Coolidge  v.  Brigham  it  was  held,  that  a  letter  from  the  defendant 
to  the  plaintiff,  inclosing  a  note  and  describing  it  as  signed  and  in- 
dorsed by  the  persons,  whose  names  appeared  upon  it,  was  an  ex- 
press warranty,  that  it  was  so  signed  and  indorsed ;  and  the  name  of 
the  indorser  proving  to  be  a  forgery,  the  defendant  was  held  liable 
for  an  express  warranty.  In  this  case  the  note  is  described,  in  the 
assignment,  as  a  note  of  the  defendant  "  against  Theodore  Wood- 
ward and  John  H.  Philips ; "  which  is  equivalent  to  saying  it  was  a 
valid  note  against  them ;  for  if  it  was  a  forgery,  or  if,  by  reason  of 
the  insanity  of  Woodward,  he  was  incapable  of  binding  himself  by 
such  a  note,  the  note  could  not,  in  legal  contemplation,  be  called  a 
note  against  him  ;  it  was,  so  far  as  he  was  concerned,  mere  waste 
paper.  The  jury  having  found  that  Woodward  was  not  liable  on 
the  note,  by  reason  of  his  insanity  at  the  time  his  signature  was 
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placed  there,  we  think  the  defendant  must  be  held  liable  for  a  breach 
of  his  express  warranty. 

It  is  also  objected,  that  the  rule  of  damages  adopted  by  the  court 
was  incorrect ;  and  this  objection,  we  think  must  prevail.  The  rule 
of  damages,  in  the  ordinary  case  of  a  warranty  of  the  quality  of 
goods,  is  understood  to  be  the  difference  between  the  value  of  the 
goods,  as  they  should  have  been  by  the  warranty,  and  their  actual 
value.  In  CooUdge  v.  Brigham,  1  Mete.  547,  where  a  note  was  exe- 
cuted by  the  maker  and  the  indorsements  were  forged,  and  the  note 
bad  not  been  returned  to  the  defendant,  the  court  say,  that  the  rule 
of  damages,  in  an  action  on  the  warranty  of  the  note,  would  be  the 
difference  between  the  amount  of  the  note  and  its  actual  value.  In 
this  case  the  jury  were  instructed,  that,  if  they  found  for  the  plain- 
tiff, he  would  be  entitled  to  recover  the  amount  of  the  note  and  in- 
terest. It  does  not  appear  from  the  bill  of  exceptions,  that  the  note, 
which  is  still  retained  by  the  plaintiff,  was  shown  to  be  worthless ; 
and  as,  for  any  thing  that  has  been  made  to  appear,  the  note  is  valid 
against  Philips,  it  cannot  be  taken  to  be  of  no  value.  Whatever  its 
value  is  against  Philips,  the  plaintiff  cannot  be  said  to  have  lost  by 
the  breach  of  the  warranty,  and  he  should  not  recover  it  of  the  de- 
fendant. The  verdict  should,  at  least,  have  been  lessened  by  that 
amount  Whether  it  could  have  been  farther  lessened,  by  showing 
that  the  note,  if  it  had  been  valid  against  Woodward,  would  have 
been  worth  less  than  the  amount  of  it,  is  unnecessary  to  be  decided, 
that  question  not  having  arisen  in  the  case. 

The  judgment  of  the  county  court  is  set  aside  and  a  new  trial 
granted. 
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Town  op  Castleton  v.  Marcus  G.  Langdon. 

A  conveyance  of  land  to  a  town,  for  the  purpose,  as  expressed,  of  having  a 
school  house  erected  and  a  school  taught  thereon  for  (he  benefit  of  the 
youth  of  the  town,  for  a  term  specified,  of  itself  imports,  in  its  object,  a  suf- 
ficient consideration  to  support  the  conveyance. 

An  action  of  trespass  gttare  elaumm  firtgU^  for  encroachments  upon  land  so 
conveyed,  may  be  maintained  in  the  name  of  the  town. 

If  the  town,  in  such  case,  comply  with  the  implied  conditions  of  the  grant, 
by  erecting  upon  the  land  a  school  house  in  which  a  school  should  be  kept 
for  a  reasonable  proportion  of  the  time,  they  will  not  forfeit  the  land,  nor 
any  part  of  it,  although  they  should  use  that  portion  of  it,  not  wanted  for  the 
accommodation  of  the  school  house  and  necessary  out  buildings,  for  pur- 
poses not  connected  with  the  main  object  in  view, — as  if  they  should  lease 
it  for  purposes  of  cultivation,  or  building  for  a  fire  engine,  or  bayscalesy 
should  be  put  upon  it,  or  it  should  be  used  by  an  adjacent  land  owner  as  a 
passage  way,  or  it  should  be  used  by  those  attending  meeting  at  an  adjacent 
meeting  house  for  the  purpose  of  accommodating  their  teams,  or  a  corner 
of  a  meeting  house  were  allowed  to  rest  upon  it,  without  dissent,  or  a  roono, 
in  the  same  building  occupied  as  a  school  house,  should  be  finished  and 
used  by  the  town  for  the  purpose  of  holding  town  and  other  public  meetings. 

Neither  would  the  town,  in  such  case,  forfeit  the  land,  by  allowing  the  build- 
ing standing  thereon  to  be  used  for  a  number  of  years  as  an  Academy,  or 
county  grammar  school,  under  a  charter  from  the  state  locating  the  school 
at  that  particular  spot. 

Such  conveyances  are  always  construed  liberally,  in  support  of  the  object 
contemplated.  ' 

Although  the  county  court  may  have  submitted  to  the  jury  the  determination 
of  that  which  is  properly  a  question  of  law,  yet  if  the  finding  of  the  jury  is 
in  accordance  with  the  views  of  this  court  as  to  the  law,  the  verdict  will 
not  be  disturbed. 

Trespass  quote  clausum  fregit.  The  premises  were  described 
in  the  declaration  as  an  acre  of  land  in  the  village  in  Castleton,  with 
a  town  house  standing  thereon ;  and  the  plaintiffs  alleged,  that  the 
defendant  entered  upon  the  land  and  placed  obstructions  upon  and 
around  it^  and  broke  and  entered  the  town  house,  and  hindered  and 
obstructed  the  plaintiffs  in  the  use  of  it.    Plea,  the  general  issue. 
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and  trial  by  jury,  April  Term,  1846, — A.  L.  Brown,  assistant  judge 
of  Rutland  county  court,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  the  commis- 
sion of  the  alleged  acts  of  trespass  by  the  defendant ;  and  a}so  gave 
evidence  tending  to  prove  the  following  facts. 

Oo  the  twenty  seventh  day  of  March,  1786,  Samuel  Moulton  con- 
veyed by  deed  the  premises  in  question  to  the  inhabitants  of  the 
town  of  Castleton,  for  the  consideration,  as  expressed,  of  love  and 
good  will,  for  the  term  of  five  hundred  years,  ''  to  erect,  build  and 
set  up  a  school  house  and  to  improve  said  land  for  the  benevolent 
purpose  of  teaching  and  instructing  a  school  <m  said  land," — ^and 
with  this  clause, — **  upon  which  lot  of  land  the  said  lessees  propose 
to  build  a  school  house,  and  to  improve  for  the  purpose  aforesaid, 
and  for  no  other  purpose.''     Shortly  after  the  execution  of  this  deed 
the  plainti^  entered  into  the  possession  of  the  premises  and  erected 
thereon  a  school  house,  having  a  swing  partition,  so  that  it  could 
be  occupied  for  holding  religious  meetings  and  town  meetings ;  and 
it  w^as  so  occupied  during  the  life  of  the  lessor;  and  it  appeared  that 
he  assisted  in  erecting  the  house.     In  1787,  which  was  the  year 
succeeding  the  erection  of  this  house,  the  representative  from  Cas- 
tleton, in  the  legislature  of  the  state,  procured  the  Rutland  County 
Grammar  School  to  be  located  upon  this  lot  of  land  by  its  charter 
of  incorporation, — ^the  charter  containing  a  provision,  that  the  county 
of  Rutland  should  not  be  at  any  cost  or  charge  in  completing  or  re- 
pairing the  house.     The  meeting  house  in  Castleton  was  built  in 
1790,  and  subsequently  town  and  religious  meetings  ceased  to  te  . 
held  in  the  school  house.     The  school  house  was  burned  in  Decem- 
ber, 1790;  and  Moulton  died  in  February,   1791.     Subsequently 
another  school  house  was  built  upon  the  same  land.     In  1805  an  act 
of  the  legislature  was  passed,  "  confirming  a  Grammar  School  in  the 
county  of  Rutland,"  and  locating  it  at  this  house,  so  long  as  the  iur 
habitants  of  Castleton  should  keep  the  same,  or  any  other  house  at 
the  same  place,  in  good  repair,  for  the  purpose  of  accommodating 
such  school,  to  the  acceptance  of  the  county  court  for  such  county. 
This  school  was  or-ganized  and  a  building  was  erected  for  it  upon 
these  premises,  and  the  school  continued  to  be  taught  there  until 
about  the  year  1836,  when  it  was  removed  to  another  building,  not 
standing  on  this  land.     In  March,  1836,  the  town  voted  to  finish  a 
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portion  of  the  building,  which  had  been  occupied  bj  the  grammar 
school,  for  a  town  room ;  and  the  first  floor  was  finished,  and  was 
occupied  by  the  town,  until  the  commencement  of  this  suit,  and  for 
the  purposes  of  town  and  village  convenience  generally,  for  lectures, 
singing-schools,  political  meetings  and  exhibitions  of  science  and 
art ;  and  the  second  floor  was  occupied  for  a  school  room. 

It  farther  appeared,  that  some  hay  scales  were  erected  upon  the 
land  in  question,  eight  or  ten  years  previous  to  the  commencement  of 
this  action,  but  without  any  authority  from  the  town,  and  were  re- 
moved after  remaining  there  a  few  years.  A  building  for  a  fire  en-^ 
gine  was  also  erected  upon  the  premises,  but  without  authority  from 
the  town,  and  remained  there  at  the  time  of  the  commission,  by  the 
defendant,  of  the  acts  complained  of  by  the  plaintifis.  The  town 
also  leased  a  part  of  the  land  for  the  purpose  of  cultivation,  and  the 
rent,  with  the  exception  of  one  year,  was  paid  into  the  town  treasury 
for  the  use  of  schools ; — and  that  one  year  the  rent  was  paid  into  the 
town  treasury  witliout  the  particular  purpose  being  designated,  for 
which  it  was  to  be  used ;  although,  afler  the  same  had  been  paid  in, 
it  appeared  that  one  of  the  selectmen  ordered  it  to  be  treated  as  paid 
in  for  the  use  of  schools.  No  evidence  was  offered,  to  show  that 
any  part  of  the  money  so  paid  in  had  been,  in  fact,  expended  for 
the  use  of  schools.  For  a  number  of  years  Dr.  Theodore  Woodward 
used  a  portion  of  these  premises  for  a  passage  way  to  and  from  his 
buildings.  One  corner  (about  eleven  inches)  of  the  Methodist  meet- 
ing house  was  erected  on  this  land  ;  and  the  town  took  no  steps  to 
cause  this  to  be  removed.  A  portion  of  this  land,  also,  was  used  by 
the  congregation  attending  at  this  meeting  house,  for  the  purpose  of 
fastening  their  horses  and  placing  their  carriages; — it  did  not  ap- 
pear, that  the  town  had  ever  received  any  compensation  for  such 
use  of  the  premises,  or  for  the  infringement  upon  the  premises  by 
the  erection  of  the  meeting  house.  * 

It  appeared,  that  the  wife  of  the  defendant  was  the  granddaughter 
of  Samuel  Moulton,  the  grantor,  and  that  her  father,  who  was  the 
son  of  Samuel  Moulton,  had  deceased  previous  to  the  commission, 
J>y  the  defendant,  of  the  acts  complained  of  by  the  plaintiffs. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
plaintifis  derived  no  title  to  the  land  in  question,  except  from  the 
jease  of  Samuel  Moulton  ;  that  what  was  the  nature  and  extent  of 
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that  title  must  be^ascertained  from  a  legal  construction  of  that  instru- 
ment ;  that  the  lease  only  gave  the  inhabitants  of  the  town  of  Cas- 
tleton  the  right  to  erect  a  school  house  upon  the  land,  and  to  improve 
the  land  for  the  benevolent  purpose  of  teaching  and  instructing  a 
schod  upon  the  land,  and  for  no  other  purpose ;  that  if  the  town 
used  the  land,  or  allowed  it  to  be  used,  for  any  other  purpose,  it 
worked  a  forfeiture  of  the  grant ;  that  the  land  was  not  given  as  a 
school  fund,  but  as  a  school  house  site,  or  location,  and  if  used  by 
the  town,  or  allowed  to  be  used,  for  any  other  purpose,  it  would 
work  a  forfeiture  of  the  grant,  even  though  the  rents  were  applied 
for  the  use  and  support  of  schools ;  that  the  various  uses  of  the  land 
before  mentioned,  as  for  the  location  of  hay  scales  and  an  engine 
house,  the  use  of  it  for  a  passage  way  by  Dr.  Woodward,  the  use  of 
it  by  the  Methodist  congregation,  the  location  of  part  of  the  Metho- 
dist meeting  house  upon  it,  and  the  proceedings  of  the  town  in 
March,  1836,  and  subsequent  thereto,  as  proved,  were,  as  matter  of 
law,  inconsistent  with  the  terms  of  the  lease  and  worked  a  forfeiture; 
and  that  this  suit  could  not,  in  any  event,  be  maintained  in  the  name 
of  the  town  of  Castleton.  The  defendant  also  requested  the  court 
to  decide,  as  matter  of  law,  what  acts  and  uses  were  inconsistent 
with  the  purposes  of  this  grant,  and  to  instruct  the  jury,  that,  if  they 
found  such  acts,  or  uses  to  be  proved,  there  was  a  forfeiture  of  th^ 
grant. 

But  the  court  declined  so  to  charge ;  but  did  instruct  the  jury, 
that  the  suit  could  be  maintained  by  the  town  of  Castleton  ;  that  if 
the  jury  should  find,  that  the  acts  of  the  town,  and  the  uses  to  which 
they  put  the  land,  were  inconsistent  with  the  provisions  of  the  lease, 
there  was  a  forfeiture,  and  their  verdict  should  be  for  the  defendant, 
otherwise  for  the  plaintiffs;  that  the  lease  should  be  construed  lib- 
erally for  the  plaintiflb ;  and  that,  if  the  plaintiffs  had  leased  portions 
of  the  premises  for  other  purposes  than  the  use  and  support  of 
schools,  but  the  rent  received  therefor  had  been  applied  for  that  use, 
it  would  not  work  a  forfeiture  of  the  grant. 

The  jury  returned  a  verdict  for  the  plaintiffs.  Exceptions  by  der 
fendant. 

Pierpirini  and  Ormsbee  S^  Edgerton  for  defendant, 

The  language  used  in  the  lease  shows  a  clear  and  explicit  inteup 
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lion  on  the  part  of  the  donor,  to  give  permission  to  improve  the  land 
for  the  purpose  of  a  school  house,  and  for  no  other  purpose.  We 
do  not  contend,  that,  because  the  lessees  may  have  used  the  building 
erected  for  a  school  house  for  a  mere  temporary  purpose,  not  incon- 
sistent with  its  primary  use,  such  occupancy  would  work  a  forfeit- 
ure ;  but  whenever  they  do  permanently  appropriate  the  land  to  any 
other  purpose,  even  though  they  appropriate  the  proceeds  to  the 
use  and  support  of  schools,  they  are  without  the  condition  imposed 
by  the  donee,  and  their  use,  right  and  privilege  ceases.  The  charge 
of  the  court  was  clearly  erroneous,  in  informing  the  jury,  that  if  the 
plaintiflib  had  leased  a  portion  of  the  premises  for  purposes  other  than 
the  support  of  schools,  it  would  not  work  a  forfeiture  of  the  lease ; 
and  also,  in  not  instructing  the  jury  what  acts,  in  law,  and  as  matter 
of  law,  were  inconsistent  with  the  rights  of  the  plaintiffii  under  the 
lease ;  and  in  holding  that  the  town  of  Castleton  could  miuntain  this 
action, 

Briggs  S^  Williams  and  i.  T,  Wright  for  plaintiffe. 

The  town  of  Castleton  became  possessed,  under  the  lease,  of  an 
estate  for  years  in  the  premises.  The  lease  was  founded  upon  a 
sufficient  consideration,  and  was  made  to  a  sufficient  lessee ;  Ink.  of 
Worcester  v.  Eaton,  13  Mass.  371 ;  it  was  accepted  by  the  town, 
and  the  premises  were  appropriated  to  the  use  specified,  and  the  use 
has  been  kept  up  to  the  present  time. 

'  There  was,  and  could  have  been,  no  forfeiture  of  the  rights  which 
the  plaintiffs  obtained  under  the  lease.  A  school  has  always  been 
kept  on  the  place,  and  still  is.  None  of  the  acts  complained  of 
amount  to  a  misuse,  even  ;  for  the  town  are  not  liable  for  and  can- 
not be  prejudiced  by  the  unauthorized  acts  of  others  by  their  intru- 
sions. The  avails  of  that  portion,  which  could  not  be  used  for  a 
school  house,  were  appropriated  for  schools  in  town  generally.  The 
permitting  town  or  religious  meetings  to  be  held  upon  the  premises 
was  no  interference  with  the  use  designated  in  the  lease.  Jackson 
V.  Pikey  9  Cow.  69.  The  estate  granted  by  the  lease  was  not  con- 
ditional ;  it  was  a  grant  of  land  to  be  used  for  a  particular  purpose ; 
and  even'  if  there  had  been  a  misuse,  the  estate,  or  interest,  in  the 
town,  or  public,  would  not  have  been  thereby  forfeited,  but  recourse 
should  have  been  had  to  chancery, — which  would  have  compelled 
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the  grantees,  or  their  agents,  to  have  appropriated  the  premises  to 
their  proper  use.  The  lease  reserves  no  rights  of  re-entrj  for  the 
non-performance  of  any  trust ;  and  no  condition  is  to  be  construed 
to  defeat  an  estate,  unless  it  be  introduced  by  formal  and  technical 
words,  as  sub  conditione,6LC.t  unless  there  be  an  express  provision 
for  re-entry.  Co.  Lit.  328-9.  Bac.  Abr.,  Condition  A.  No  case 
can  be  found,  where  an  estate  like  this  has  been  adjudged  forfeited. 
2  BI.  Com.  268.  If  these  acts  would  work  thus,  it  was  waived  by 
the  grantor's  aiding  in  erecting  the  first  school  house  for  a  common 
school,  and  for  town  and  religious  purposes ;  and  these  acts  made  a 
dedication  by  Moulton,  aside  from  the  lease. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  case  was  before  this  court  at  the  last  term,  on 
exceptions  taken  by  the  plaintiffs  to  the  ruling  of  the  county  court 
at  a  previous  term,  when  the  judgment  of  the  latter  court,  which  was 
for  the  defendant,  was  reversed,  and  a  new  trial  granted.  The 
judge,  who  delivered  the  opinion  of  the  court  on  that  occasion, 
(Redfield,  J.,)  not  being  now  present,  and  the  case  not  being  re- 
ported, I  am  but  imperfectly  acquainted  with  the  points  then  raised 
and  decided,  and  not  at  all  with  the  reasoning  employed  to  elucidate 
them. 

It  is  quite  unnecessary  to  spend  any  time  upon  some  of  the  points 
now  raised  in  the  argument, — ^particularly  that  in  relation  to  the 
right  of  the  town  to  bring  the  action,  and  that  in  support  of  the  re- 
quest of  counsel  to  instruct  the  jury  what  particular  acts,  or  omis- 
sions, on  the  part  of  the  lessees  would  work  a  forfeiture  of  the  lease 
at  law.  The  only  questions  of  importance,  which  the  case  presents, 
respect  the  proper  construction  of  the  instrument  of  conveyance, 
under  which  the  plaintiffs  claim,  and  the  charge  of  the  court  to  the 
jury. 

The  defendant's  counsel  have  not  suggested  any  doubt  of  the  va- 
'  lidity  of  the  conveyance  from  Samuel  Moulton  to  the  town,  on  ac- 
count of  want  of  adequate  consideration,  nor  on  any  other  account. 
That  a  legal  consideration  was  necessary  to  uphold  this  conveyance, 
I  have  no  doubt ;  and  that  the  love  and  good-will  borne  by  the  lessor 
to  the  inhabitants  of  the  town,  expressed  as  the  consideration  for  the 
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conveyance  in  the  lease  itself,  was  inadequate  for  that  purpose,  I 
have  as  little  doubt. 

It  is  an  innovation  upon  the  principles  of  the  common  law  to  re- 
quire a  consideration  to  sustain  a  deed  of  bargain  and  sale,  or  other 
instrument  under  seal,  introduced  probably  from  the  courts  of  equity ; 
but,  though  resisted  strenuously,  as  many  other  salutary  principles, 
having  the  same  origin  were,  it  has  long  since  become  firmly  estab- 
lished in  England.  The  same  doctrine  is  incorporated  into  the  law 
in  several,  if  not  all,  of  the  American  states,  our  own  included. 
Jackson  ez  d,  Hudson  v.  Alexander  et  aL  3  Johns.  484 ;  FHsker  v. 
Smith,  Moore  378, 509 ;  Mildmays  Case,  1  Coke  175 ;  Jackson  ex  d. 
Alien  V.  Florence,  16  Johns.  47  ;  Jackson  v.  Deloney,  4  Cow.  430 ; 
Jackson  v.  Pike,  9  Cow.  69  ;  Stevens,  AdmW  v.  Grifiih  et  al,  3  Yt. 
448  ;  Wood  v.  Beach  et  ah,  7  Yt.  522.  In  this  state  a  considera- 
tion, though  not  stated  in  the  deed,  may  be  shown  by  parol.  Sit- 
tens  V.  Wood, 

Notwithstanding  the  general  doctrine  of^e  necessity  of  a  consid- 
eration seems  firmly  established,  it  is  verjT^^apparent,  from  numerous 
cases  on  the  subject,  that  the  courts  are  satisfied  with  any  amount  of 
consideration,  however  small,  and  almost  any  statement  of  it,  how- 
ever general.  Although  love  and  good  will,  in  this  connection,  are 
of  no  validity,  and  although  the  case  does  not  shew  that  any  evidence 
of  a  direct  pecuniary  consideration  was  introduced,  yet  we  recog- 
nize in  the  scope  and, object  of  the  conveyance,  viz.  the  benevolent 
purpose  of  having  a  school  house  erected  and  maintained  on  the 
land,  in  which  a  school  should  be  kept  for  the  instruction  of  the 
youth  of  the  then  existing  and  all  future  generations,  during  the 
term  of  500  years,  a  consideration  amply  sufiicient  to  support  the 
conveyance.  In  9  Cow.  69  a  conveyance  in  fee  of  two  acres  to  the 
supervisors,  for  the  purpose  of  building  thereon  a  court  house,  as 
also  for  increasing  the  value  of  adjacent  property  owned  by  the 
grantor,  was  sustained  without  any  other  consideration.  Indeed,  the 
court  say  that  the  first  of  these  objects  was  sufiicient. 

It  has  been  rather  intimated,  than  directly  contended  in  argument, 
that  even  though  a  school  house  were  erected  and  maintained  on  the 
land,  any  other  use  of  a  portion  of  it,  for  purposes  not  connected 
with  the  main  object  in  view,  would  operate  as  a  forfeiture  of  the 
whole ;  or,  at  any  rate,  of  so  much  as  was  so  used,  even  though  the 
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rents  derived  from  such  use  were  applied  to  the  purposes  of  edaca- 
tion  in  the  town.     We  cannot  sanction  either  altematiye. 

That  the  conveyance  must  be  regarded  as  subject  to  a  condition, 
requiring  the  lessees  to  erect  and  maintain  a  school  house,  in  which 
a  school  should  be  kept  a  reasonable  portion  of  the  time,  is  undoubt- 
edly true.  That  being  done,  the  lease  must  be  construed  to  vest  in 
the  lessees  the  use  of  the  whole  acre,  for  any  purposes  not  inconsist*  , 
ent  with  the  main  object  of  the  lease. .  There  was  not  only  no  error 
in  the  instructions  of  the  county  court,  which  assumed  that  an  ap* 
propriation  of  the  renCs  of  such  portion  for  educational  purposes 
would  satisfy  the  requirements  of  the  contract,  but  the  case  did  not 
require  evidence  of  such  appropriation.  There  is  nothing  in  the 
instrument  indicating  an  intention  in  the  lessor,  that  whatever  ad- 
vantages might,  at  any  time,  incidentally  result  to  the  town  in  the 
shape  of  rents,  or  otherwise,  should  be  treated  as  trust  funds,  pledged 
to  the  m«UA  object.  At  the  time,  1796,  the  town  was  new,  with  few 
inhabitants,  no  villages,  with  few  school  houses,  and  but  slender  op- 
portunities of  acquiring  the  advantages  of  even  a  common  school 
education,  while  on  the  other  hand  land  was  plenty  and  of  little 
value.  The  whole  acre  was  not  required  for  the  erection  of  a  school 
house.  A  wood  shed,  yard  and  necessary  appurtenant  out  buildings 
would  occupy  some  additional  space.  It  was  natural  to  set  apart 
seme  definite  quantity  and  place  it  under  the  control  of  the  town, 
requiring  on  their  part  the  erection  and  support  of  such  buildings 
and  appurtenances,  as  should  carry  into  effect  the  benevolent  objects 
of  the  public  spirited  lessor.  Farther  than  that  he  evidently  did  not 
intend  to  provide.  Such  conveyances  are  always  construed  liberal- 
ly, in  support  of  the  object. 

But  it  is  still  insisted,  that  the  town,  with  all  allowable  latitude  of 
construction,  have  failed  to  satisfy  what  may  be  regarded  as  the  just 
ezpectati<ms  of  the  donor,  and  that  his  heirs,  one  of  whom  is  the 
defendant's  wife,  has  the  right  to  resume  possession  of  the  premises, 
in  the  same  manner  as  their  ancestor  might  have  done,  if  now  alive. 

Granting  the  right,  in  case  of  forfeiture,  for  the  present  purpose, 
although  under  our  laws  this  right  would  seem  to  belong  to  the  ad- 
ministrator, rather  than  to  the  heir,  we  are  all  satisfied,  that  the  facts 
disclosed  here  shew  a  substantial  fiilfilment  of  the  conditions  and 
limitations,  on  which  the  conveyance  was  received.  The  house  was 
built  during  the  life  of  Mr.  Moulton,  in  such  a  form  as  to  subserve 
28 


218  RUTLAND  COUNTY. 


CastletOD  V.  Langdon. 


Other  public  parposes,  than  that  of  maintaining  a  school;  and  this^ 
so  far  as  appears^  without  objection  on  his  part.  In  &ct^  he  must  be 
/  taken  to  have  assented,  as  he  assisted  in  the  erection  of  it.  About 
the  time  of  his  death  the  house  was  destroyed  by  fire,  and  a  new  one 
erected,  on  a  different  plan  >  as,  in  consequence  of  the  erection  of  a 
meeting-house,  there  was  no  longer  occasion  for  holding  reUgioos 
meetings,  or  town  meetings,  in  the  school  house. 

It  has  not  been  seriously  contended,  that  the  use  of  the  new  house 
Sat  a  grammar  school,  or  academy,  under  a  charter  from  the  legiala' 
ture,  as  a  county  school,  for  a  number  of  years,  should  be  consid- 
ered as  a  perversion  of  the  premises  to  a  purpose  foreign  to  that 
contemplated.  Such  an  institution  may  probably  not  have  been 
within  the  contemplation  of  the  lessor,  at  the  time  of  the  lease ;  yet 
as  the  charter  for  it  was  obtained  the  next  year,  and  by  the  exertions 
of  the  representative  of  the  town,  and  this,  so  far  as  appears,  without 
(^position  from  him ;  and  above  all,  when  we  consider  that  at  least 
it  equally  answered  the  purpose  of  imparting  to  the  youth  of  the 
town  of  both  sexes  useful  instruction,  we  have  no  hesitation  in  say- 
ing we  find  here  no  misappropriation  of  the  property. 

As  already  intimated,  the  defendant  was  not  entitled  to  such  in- 
structions as  he  requested  in  relation  to  the  placing  of  hay  scales,  a 
fire  engine  house,  and  some  other  small  encroachments,  on  a  portion 
of  the  land,  whether  with,  or  without,  the  consent  of  the  town. 
These  various  uses  were  in  no  way  inconsistent  with  the  object  of 
the  lease,  and  afford  no  justification  for  the  intrusion  by  the  defend- 
ant upon  the  possession  of  the  plaintiffs. 

There  is  one  part  of  the  charge,  which,  though  not  subject  to  just 
exception  on  the  part  of  the  defendant,  as  operating  a  prejudice  to 
him,  was  nevertheless  novel  and  liable  to  formal  objection.  I  mean 
that  part  of  it,  which  referred  it  to  the  jury,  to  say  whether  the  sev- 
eral acts  and  uses  complained  of  were  inconsistent  with  the  lease,  or 
not.  This  was  rather  matter  of  law,  which  it  was  the  province  of 
the  court  to  determine.  Under  proper  instructions  the  jury  were  to 
find  whether  a  forfeiture  occurred,  or  not,  or,  in  other  words,  wheth- 
er the  defendant  was  guilty,  or  not.  Without  the  requisite  instruc* 
tions  they  have  found  the  issue  in  accordance  with  the  views  of  this 
court  as  to  the  law  of  the  case.  There  is,  then,  no  occasion  to  dis- 
turb the  verdict. 

The  judgment  of  the  county  court  is  affirmed. 
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Francis  Slason  v.  Cannon  6l  Warren. 

TJie  f apreme  coart  of  thia  atate  ia  not  deoominated  a  coart  of  chancery,  bot 
is  an  appellate  court  from  the  final  decrees,  and  those  only,  of  the  coart 
of  chancery ;  and  its  powers  are  limited  to  the  correction  of  errors  found 
in  such  decrees. 

After  a  case  has  been  heard  and  decided  in  the  supreme  court  upon  an  ap« 
peal  from  the  court  of  chancery,  the  supreme  court  hare  no  power  to  sus- 
tain, or  aHoWj  a  hill  of  review.  The  power  ^n  relation  to  such  hills  must 
be  exercised  by  the  court  of  chancery. 

There  is  nothing  in  chapter  thirty-three  of  the  Revised  Statutes,  in  lefeMQoa 
to  "  New  Trials,"  which  confers  upon  the  supreme  court  power  to  grtnt  a 
re-hearing  in  a  case  decided  on  appeal  from  the  court  of  chancery. 

^MTc,  Whether  the  couit  of  chancery  can  sustain  a  bill  *of  review,  pending 
an  appeal  of  the  case  to  the  supreme  court.  If  not,  the  want  of  remedy, 
in  case  of  new  evidence  being  discovered  between  the  time  of  the  hearing 
before  the  chancellor  and  the  subsequent  determination  in  this  court^  4s  91 
defect  in  the  law,  which  can  only  be  supplied  by  legislation. 

This  was  a  petition  for  tv  new  trial  and  for  leave  to  file  a  bill  of 
review  in  a  case  heard  in  this  court  at  the  February  Term,  1842^ 
(m  appeal  from  the  court  of  chancery ;  in  which  case  Cannon  d& 
Warren  were  complainants  and  thia  petitioner  and  one  Norton  were 
defendants.*  The  principal  ground  of  the  present  application  was 
the  alleged  discovery  of  new  evidence,  a  portion  of  which  was 
stated  to  have  been  discovered  between  the  time  of  the  hearing  be- 
fore the  chancellor  and  of  the  decinon  on  the  appeal  in  this  court. 

After  argument  by  E.  L.  Ormsbee  and  E,  Edgerton  for  the  pe^ 
tioner,  and  by-  R.  iS.  Thrall  and  A,  Pond  for  the  petitionees,  the 
opinion  of  the  court  was  delivered  by 

Hall,  J.  The  first  inquiry  in  this  case  is,  whether  the  applica- 
tion for  relief  is  properly  made  to  this  court.  Our  present  chancery 
system  is  of  recent  origin,  and  I  am  not  aware  that  the  question 
now  presented  has  been  settled  by  the  adjudication  of  this  court.  It 
b  to  be  determined  by  the  construction  of  the  Revised  Statutes. 

By  the  Revised  Statutes,  chapter  24,  a  court  of  chancery  is  con- 

•Cannon  et  al.  v.  Norton  et  a].,  14  Vt.  178. 
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stituted,  consisting  of  the  several  judges  of  the  supreme  court,  who 
ore  made  chancellors  in  their  respective  circuits ;  and  the  court  of 
chancery,  thus  constituted,  is  invested  "  with  the  powers  and  juris- 
diction of  the  court  of  chancery  in  England,  with  the  exceptions, 
additions  and  limitations  created  and  imposed  by  the  constitution 
and  laws  of  the  state."  Sec.  1,  2, 23.  The  supreme  court  is  not  de- 
nominated a  court  of  chancery,  but  is  an  appellate  court  fVom  the 
final  decrees,  and  those  only,  of  the  court  of  chancery ;  and  its 
powers  are  limited  to  the  correction  of  errors  found  in  such  decrees. 
Upon  the  hearing  of  the  case  here,  this  court  does  not,  as  in  cases 
arising  at  law,  render  such  judgment  as  the  court  below  ought  to 
have  rendered,  and  enforce  it  by  process  upon  the  parties.  But  the 
finding  of  this  court,  whatever  it  may  be,  is  remitted  to  the  court 
of  chancery,  that  such  proceedings  may  be  had  there,  as  may  be 
necessary  to  carry  the  finding  of  this  court  into  effect.  Sect.  5S1. 
The  powers  of  this,  court  are  somewhat  analogous  to  those  of  the 
House  of  Lords  in  England. 

In  England  there  are  two  modes  of  bringing  the  subject  of  a  de* 
cree  to  the  reconsideration  of  the  court  of  chancery.  The  first  is 
by  a  petition  for  a  rehearing ;  which  is  not  allowed  after  the  decree 
has  been  enrolled,  but  may  be  brought  at  any  time  before  enrol- 
ment,— there  being  no  other  limitation  of  time  in  regard  to  tUa 
remedy.  In  this  state  the  judges  of  the  supreme  court,  in  execution 
of  the  powers  confered  on  them  to  establish  rules  of  practice  in  the 
court  of  phancery,  have,  by  their  twenty-fourth  Rule,  provided^ 
that  decrees  shall  not  be  recorded  until  the  expiration  of  twenty 
days  after  the  rising  of  the  court  of  chancery ;  within  which  time, 
and  not  after,  petitions  for  a  rehearing  mtay  be  brought,  under  cei^ 
tain  regulations  prescribed  by  the  rule. 

The  other  mode  of  reviewing  a  decree  in  England  isby  6t72  ofrt^ 
vie»t  which  is  granted  upon  petition  for  that  purpose  to  the  chan- 
cellor, after  the  enrolment  of  the  decree,  and  such  petition  may  be 
brought  at  any  time  within  twenty  years ;  although,  after  long  ac- 
quiescence in  a  decree,  such  applications  are  not  looked  upon  with 
favor.  The  bill  of  review  may  foe  founded  upon  newly  discovered 
facts ;  and  when  thus  founded,  it  would  seem  that  it  may  be  brought 
as  well  after,  as  before,  the  affirmance  of  the  original  decree  in  par- 
liament.    3  Daniel's  Ch.  Pract.  1733.     Story's  Eq.  PI.  sect.  418, 
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These  proeeedings  for  a  review  are  all  before  the  chaaceUor,  and 
never  before  the  appellate  court 

Nothing  la  found  in  our  ehanoa'y  acts,  manifesting  an  intention 
in  the  legislature  to  withhold  from  the  court  of  chancery  in  this 
state  the  jurisdiction,  ezer^aed  in  England  by  the  chancellor  over 
bills  of  review.  On  the  contrary,  the  twenty  second  section  of  the 
statute,  by  prescribing  a  limitatioo  to  the  exercise  of  jurisdiction  in 
that  respect,  is  a  clear  indication,  that  the  jurisdiction,  eubject  to 
such  limitation,  was  designed  to  be  retain^^^^|MM|^^  coatenH 
plates,  that  the  power,  in  relation  to  billag^9EEjnMkn||«rcifled 
by  the  court  of  chancery,  after  a  dete|im|MRrof  th^fllft  in  the 
flil^eme  court ;  and  as  nothing  is  founin  ib^^ttW|Hf^%^^''^S 
this  power  on  the  appelate  court,  the  cfl^lvHir^MlnoeBpsarify 
to  follow,  that  the  apellate  court  canim  exercig^jjjgmsye^  It  is 
neither  derived  firom  the  chancery  juri8qbtiUiilPlfc%md,^|r  from 
the  statute  conferring  ohanc^ry  powers,  ^^^^  i   i  d^ 

It  is  however  claimed,  that  the  petition  in  this  caS^ay  be  sa8tat9> 
ed,  OS  QfetUimifor  a  new  trM,  under  the  provisions  of  cfcap^r  Ifairty 
three  of  the  Revised  Statutes,  The  inc<N]gniity  of  conforring  chan» 
eery  jurisdiction  in  a  diflferent  chapter  of  the  ati^tes,  from  that  in 
which  the  whole  subject  of  ohaneery  jurisdiction  is  profesaedly 
treated,  is  manifest-  That  consideration,  alone,  would  induce  ua  to 
require  the  use  of  clear  and  explicit  language  in  conferring  farther 
jurisdiction,  in  another  chapter.  We  have  been  unable  to  find,  in 
the  chq>ter  upon  new  trials,  any  such  clear  and  aqdicit  language, 
manifesting  such  intention. 

The  term  new  trial,  itself,  is  entirely  out  of  place  in,  if  not  wholly 
unknown  Ho,  chancery  proceedings.  By  the  first  section  of  the 
chapter,  new  trials  are  to  be  granted  *^  agreeably  to  the  usages  of 
law,"  and  there  is  no  reference  to  the  practice  or  usages  in  equity. 
The  new  trials,  by  both  the  first  and  second  sections  of  the  statute, 
are  to  be  sought  within  certain  periods  after  ''  the  judgments  were 
rendered;'*  nothing  being  said  of  decrees  made, — by  which  word 
determinations  in  chancery  are  properly  designated.  New  trials  are 
to  be  granted  in  causes  determined  by  the  county  court ;  but  no 
mention  is  made  of  cases  determined  in  the  court  of  chancery. 
The  language  of  the  chapter,  though  pertinent  and  applicable  to 


S32  RUTLAND  COUNTY. 

Slason  r.  Cannon  et  ml. 

trials  at  law,  is  quite  inappropriate  and  out  of  place,  when  sought 
to  be  applied  to  proceedings  in  equity. 

It  is  urged  in  this  case,  that,  as  the  twenty  second  section  of  the 
chancery  act  prohibits  the  sustaining  of  a  bill  of  review  by  the  court 
of  chancery,  after  the  determination  of  the  case  in  this  court  on  ap- 
peal, for  any  cause  which  originated  before  the  determination  in 
this  court,  there  would  be  no  remedy  for  the  party,  where  new  eri- 
dence  was  discoyered  between  the  time  of  the  hearing  before  the 
chancellor  and  the  subsequent  determination  in  this  court ;  and  that, 
to  prevent  a  failure  of  justice,  this  petition  for  a  new  trial  ought  to 
be  sustained. 

If  the  court  of  chancery  could  not  sustain  a  biU  of  review,  pend« 
ing  on  appeal  in  this  court,  upon  which  no  opinion  is  intended  to  be 
expressed,  there  would,  indeed,  seem  to  be  a  time,  within  which  the 
discovery  of  new  evidence  could  not  be  rendered  available  to  tbe 
party.  If  the  language  of  the  statute  in  relation  to  the  jurisdiction 
of  this  court  were  in  any  way  doubtful,  this  ccMosideration  might  be 
entitled  to  weight,  in  construing  it.  But  even  if  it  were  admitted, 
that  a  bill  of  review  could  not  be  sustained,  pending  an  appeal  to 
this  court,  we  should  be  disposed  to  consider  the  want  of  a  remedy 
in  such  a  case  as  a  defect  in  the  law,  to  be  supplied  by  future  legis- 
tion,  rather  than  to  assume  a  jurisdiction,  which  we  are  satisfied  it 
was  not  the  intention  of  the  legislature  to  confer. 

Without  inquiring  into  the  particular  facts,  upon  which  the  applt* 
cation  is  founded,  we  are  aatisfied,  that  it  must  be  dismissed,  and 
with  costs  to  the  petitionees. 
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Reuben  Whitman  v.  Town  op  Pownal. 

Tbo  term  ^landi*'  as  oaed  in  ihe  exception  to  the  Btatate  giving  juritdiotion 
to  josticea  of  tbe  peace,  is  sufficiently  comprehensiTe  to  ioelude  a  right  of 
way  over  the  real  estate  of  another,  whether  held  by  the  poblic,  or  an  in- 
dividaal. 

Bat  a  jastice  of  the  peace  is  not  eicladed  from  taking  jurisdiction  of  an  ac- 
tion, merely  because,  under  the  plea  of  tbe  general  issue,  or  a  plea  in  bar, 
the  title  of  land  nuof  be  drawn  into  controversy,— but  only  when  the  action 
fMcasority  involves  such  an  inquiry,  as  ejectment,  and  other  real  actions, 
or  when,  by  the  course  of  pleading,  the  title  to  land  is  actually  contested. 

A  JQstice  of  the  peace  has  jurisdiction  of  an  action  of  tre^ss  on  the  case, 
brought  against  a  town  to  recover  for  injuries  alleged  to  have  been  sua- 
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tained  by  reason  of  the  inrafficienoy  of  a  highway  which  the  town  were 
bound  to  maintain,  where  the  damages  claimed  are  lesa  than  one  hundred 
doliarsy  unlesf  the  defendants  interpose  such  a  plea,  as  directly  pots  in  issne 
the  right  of  way. 

Trespass  on  the  Case.  The  plaintiff  alleged,  in  his  declaration, 
that  his  loaded  wagon  was  overturned  by  reason  of  the  insufficiency 
of  a  highway,  which  the  defendants  were  bound  to  repair,  and  that 
he  thereby  suffered  damage  to  the  amount  of  seventy  five  dollars. 
The  action  was  commenced  before  a  justice  of  the  peace ;  and,  at 
the  return  day  of  the  writ,  the  defendants  moved  to  dismiss  the  ac- 
tion, far  the  alleged  reason,  that  the  cause  of  action  set  forth  in  the 
declaration  involved  the  title  to  land,  and  therefore  a  justice  of  the 
peace  had  not  jurisdiction  thereof.  The  motion  was  overruled,  and 
judgment  was  rendered  in  favor  <^  the  plaintiff,  and  the  defendants 
^pealed.  At  the  term  of  the  county  court,  at  which  the  appeal  was 
entered,  the  defendants  renewed  their  motion  to  dismiss. 

The  county  court,  June  Term,  1845, — ^Williams,  Ch.  J.,  pre- 
siding,—dismissed  the  action  for  the  cause  assigned.  Exertions  by 
plaintiff. 

A.  P.  Ltftnan  for  plaintiff. 

I.  A  practical  construction  has  been  given  to  the  statute  by  long 
and  uniform  usage,' sustaining  the  jurisdiction  of  justices  of  the 
peace  in  actions  like  the  present.  Borden  v.  BrookUne,  8  Vt  284. 
State  Treasurer  v.  Kelsey,  4  Vt  388.  Schoffy.  Bloamfield,  8  Vt 
472.  One  case,  at  least, — Yuran  v.  Randoiph,  6  Vt  969,^-com« 
menced  before  a  justice,  has  passed  to  the  supreme  court  upon  ex- 
ceptions, without  any  question  being  raised  as  to  the  jurisdiction. 
And  it  will  be  found,  that  the  precise  words  used  in  the  Revised 
Statutes,  excluding  the  jurisdiction  of  a  justice,  viz.  *^  and  where  ike 
title  of  land  is  concerned,^*  have  been  used  in  all  the  statutes  enacted 
upon  the  subject,  since  1787.  Hasw.  St.  Slade's  St  124,  137, 
139.     Rev.  St  170,  §  7. 

II.  The  subject  of  the  present  suit  is  not  hmd^  within  the  mean- 
ing of  the  statute,  but  a  mere  franchise,  or  easement.  The  term 
"  landj*  at  common  law,  includes  the  ground,  or  soil,  and  not  a 
right  of  way,  or  other  easement, — tiiose  being  called  inecHporeal 
hereditaments;  1  Co.  Lit  4  a;  2  Bl.  Com.  16,  17,  36;  1  Sw.  Dig. 
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106;  Rob.  on  Frauds  106;  and  in  the  con8tnieti<m  of  astatnte 
words  are  to  be  understood  in  their  common  law  sense ;  I  Sw.  Dig. 
11 ;  6  Bae.  Abr.  383.  This  distinction  has  been  recqgpiized  in 
OonnecticQt;  Paimer  ▼.  Palmer ^  6  Conn.  400;  and  has  also  been 
implie<fi J  recognized  in  the  st»t«tes  of  this  state ;  Blade's  Bt  84« 
290;  Judd  T.  Leonard,  1  D.  Gh.  204;  MtitckeUy.  Walker,  2  Aik. 
266.  And  it  has  been  held,  that  an  action  like  the  present  did  not 
afect  the  title  to  land,  so  as  to  render  it  local.  Humi  v.  Pawmal,  0 
Vt411. 

in.  But  the  title  eren  of  the  easement  is  not  concerned  in  this 
soit,  within  the  meaning  of  the  8tatute,~*4he  questioo  in  regard  to 
the  right  arising  only  incidentally,  and  not  being  the  foondaition  of 
the  action.     Not^es  v.  Chopin,  6  Wend.  461. 

KeUogg  and  Isham  ibr  defendants. 

If  the  construction,  given  by  the  Revised  Stattttes^  Ci  4,  ^  8^  to  the 
word  iand,  is  applied  to  sect.  7  of  the  statute  relating  to  jostiises  of 
the  peace,  it  excludes  from  a  justice's  jurisdiction  all  actions,  where* 
in  the  title  of  lands,  tenements,  or  hereditaments,  is  concemedi  or 
any  right  thereto,  or  interest  therein.  In  the  present  action  it  would 
be  necessary  for  the  plaintiifto  prove,  and  for  the  court  to  detramuae, 
that  the  hcus  in  quo  was  a  highway,  which  the  defendants  were 
bound  to  keep  in  repair,  and  that  the  injury  was  occasioned  by  rea^ 
son  of  the  insufficiency,  or  want  of  repair,  of  such  highway ;  Rev. 
St  139,  ^  26 ;  and  this  is  directly  controverted  by  the  plea  of  the 
general  issue.  In  Heatan  v.  Ferris,  1  Johns.  146,  the  defendant 
pleaded  in  bar,  in  an  action  of  trespass,  a  right  oi  way  over  the  locms 
in  quo ;  and  it  was  held,  that  this  concerned  the  Htie.  We  think  it 
equally  clear,  that  declaring  upon  a  right  of  way,  as  the  foundation 
of  die  action,  would  involve,  or  concern,  the  title  to  the  land  covered 
by  such  highway,  under  our  statute.  So  in  JS^ear  v.  BiekmeB,  5 
Mass.  125,  which  was  trespass,  the  defendant  pleaded  in  bar,  that 
the  iocusin  quo  was  part  <rfa  highway;  and  it  was  held,  that  by  this 
plea  the  tide  to  real  estate  was  put  in  issue.  Dmnton  v.  Mead,  6 
Conn.  418,  is  to  the  same  effect.  It  is  true  these  were  actions  of 
trespass ;  but  we  suppose  the  form  of  action  is  immaterial,  as  there 
are  many  acticms,  other  than  real,  or  mixed,  in  which  the  title  to 
land  is,  or  may  be,  concerned,— •as  has  been  decided  by  this  court  in 
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Whitney  ▼.  Bowen  et  al,  11  Vt  250;  Hastings  ▼.  Webber,  2  Vt 
407.  The  defendants,  in  the  present  case,  claim  the  land,  covered 
by  this  supposed  highway,  free  from  any  such  right,  real  franchise, 
or  easement,  as  is  claimed  by  the  plaintiff, — which  directly  affects 
the  title  of  the  land,  and  puts  in  issue  the  existence  of  this  right, 
which  is  claimed  by  the  plaintiff  for  himself  and  the  public,  and 
which  he  must  establish,  to  sustain  his  action. 

The  opinion  of  the  court  was  delivered  by 
Datis,  J.     The  only  question  in  this  case  is  whether  a  justice  of 
the  pealce  had  jurisdiction  of  the  action. 

The  action  was  to  recover  damages  occasioned  by  the  overturning 
of  the  plaintiff's  loaded  wag<m,  owing  to  the  insufficiency  and  want 
'of  repair  of  a  cMain  highway,  which  it  was  alleged  the  defendants 
were  bound  to  keep  in  repair.  The  damages  were  claimed  to  be 
$75.  By  the  statute  giving  justices  of  the  peace  jurisdiction,  it  is 
provided,  that,Vith  certain  specified  exceptions,  their  civil  jurisdic- 
tion shall  extend  to  all  actions,  when  the  debt»  or  other  matter  in 
^mand,  does  not  exceed  9100.  It  is  insisted,  that  this  case  falls 
within  the  exception  indicated  by  the  words  "  and  where  the  title  of 
land  is  concerned"  If  so,  no  action  of  this  description  can  be 
brought  before  a  justice,,  whatever  may  be  the  sum  demanded  in 
damages. 

Is  the  title  of  land  concerned  necessarily  in  all  actions  of  this  kind, 
irrespective  of  the  line  of  defence  adopted, — or  only  when  some  spe> 
cial  plea  raises  the  question  as  to  the  legal  existence  of  the  highway  ? 
Or  does  any  controversy  on  that  subject  involve  a  question  of  title  to 
land,  within  the  meaning  of  the  statute,  in  whatever  form  it  may  be 
presented. 

In  the  present  case  the  defendants,  at  the  return  day  of  the  writ 
before  the  justice,  filed  a  written  motion  to  dismiss  the  action  for 
want  of  jurisdiction,  of  the  disposition  of  which  I  find  in  the  justice's 
records  no  other  mention,  than  that,  after  several  continuances, 
judgment  was  rendered  in  favor  of  the  plaintiff  for  $25  damages  and 
his  cost ;  from  which  judgment  the  defendants  appealed  to  the  coun- 
ty court ;  in  which  court  the  same  motion  was  renewed,  and  pre- 
vailed, and  the  action  was  dismissed.     No  pleadings,  not  even  the 
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fifenerd  iasne,  have  been  filed.     The  qaestion  is  to  be  determined, 
then,  from  a  consideration  of  the  nature  of  the  action,  as  it  appears 
from  the  declaration  itsdf.     The  term  land  is  comprehensive  enoagh 
to  include  a  right  of  way  over  the  real  estate  of  another,  whether 
held  bj  the  public  or  an  individual.     Indeed,  the  statute  in  relation 
to  the  construction  of  statutes  extends  the  term,  so  as  to  include 
tenements  and  hereditaments  and  all  rights  thereto  and  interests 
therein.     Rev.  St.  chap.  4,  sec.  8.     Still,  the  meaning  in  any  given 
ease  must  be  determined  upon  ordinary  principles  of  construction. 
In  the  case  of  Whitney  v.  Bowen  et  al,  11  Vt  250,  it  was  decided, 
that  an  action  on  the  case  lor  a  nuisance,  in  erectmg  a  bovi.  fence 
8o  near  the  dwelling  house  of  the  plaintiff  as  to  obstruct  hie  iights, 
when  a  plea  to  the  jurisdiction  was  interposed,  alleging  title  in  tlie 
defendant  to  the  land  on  which  the  fence  was  erected,  could  not  be  « 
sustained  before  a  justice ;  and  the  judge,  who  lielivered  the  ofHnion 
of  the  court,  intimates,  that  many  cases  may  arise  in  other  than  real 
or  mixed  actions,  which  would  be  governed  by  the  same  considersp 
tions, — particularly  ^>ecifying  the  action  of  covenant  broken  on  a 
deed  of  conveyance,  and  an  action  on  the  case  against  a  sheriff  for  a 
defective  levy  of  execution  on  real  estate.    The  case  of  Hastings  v^ 
Webber,  2  Vt.  407,  b  an  instance  of  the  former  kind.    The  covenant 
alledged  to  have  been  broken  was  the  covenant  against  incumbranr 
668.    In  the  assignment  of  breaches  it  is  not  distinctly  stated  what 
incumbrances  existed.     In  Pritckard  v.  Atkinson,  4  N.  H.  291, 
occurs  a  case  of  a  similar  character ;  and  here  the  breach  assigned 
was  the  existence  of  a  highway ; — ^it  was  decided,  that  a  justice  had' 
no  jurisdiction.     In  Spear  v.  BickneU,  5  Mass.  125,  which  was  an 
action  of  trespass  quare  clausum  fregit,  originally  brought  i>efore  a 
justice,  tibe  defendant  pleaded,  that  the  hcus  in  quB  was  a  public 
highway,  and  that,  finding  a  gate  upon  it,  he  opened  it  and  left  it 
open,  which  was  the  trespass,  &c.     It  was  determined,  that  this  was 
letting  up  a  title  to  real  estate,  within  the  contemplaticm  of  their 
statute,  which  requires  the  justice,  whenever  the  defendant  sets  up 
a  title  in  real  estate  in  himself,  or  another,  to  proceed  no  farther 
with  the  trial  of  the  case,  but  to  recognize  the  defendant  to  the 
plaintiff  to  enter  and  prosecute  his  defence  at  the  court  of  common 
pleas.    There,  as  here,  justices  are  not  necessarily  .ei;cluded  fron^ 
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taking  oognisanea  ai  actioQB  of  that  kind,  becanae  they  do  nol,  as 
a  matter  of  eourae,  involTe  a  question  of  title  to  land. 

In  Connecticat  a  different  view  of  the  subject  is  taken.  In  Pal' 
met  V.  Pdbmr^  6  Conn.  400,  which  was  ease  for  the  obstruction  of  a 
waj,  where  the  defendant  pleaded  title  to  the  Ucia  in  gvo  in  himself^ 
Ch.  J.  Hosmer,  in  delivering  the  opinicm  of  the  supreme  court  of 
errors,  said,  that  the  title  of  land  was  not  in  question,  but  that  it  was 
a  controversy  respecting  a  franchise  only.  The  general  proTision  of 
the  statute  of  that  state,  prohibiting  justices  frcHU  trying  cases  where 
the  title  of  land  is  concerned,  is  very  similar  to  our  own  statute.  In 
Dumion  r.  Mead^  6  Conn.  418t  where,  to  an  action  of  trespass  gvors 
tUmnun /regit  the  defendant  pleaded  a  right  of  way  orer  the  prem- 
ises, it  was  determined,  that  the  title  of  land  was  drawn  in  question. 
•  These  two  cases  seem  to  me  to  be  irreconcilable.  In  both  a  right 
of  way  was  involTed,--in  the  former  by  the  all^ations  of  the  plain- 
tiff, in  the  latter  by  those  of  the  defendant.  It  is  true,  they  were 
decided  under  different  statute  provisions,  the  latter  having  reference, 
not  to  a  justice's  jurisdiction,  but  to  the  right  of  appeal  firom  the 
county  to  the  supreme  court.  I  do  not  perceive,  however,  that  the 
phraseology  <^  the  two  statutes  varies  so  essentially,  as  to  justify  the 
diversity  of  views  exhibited  in  the  two  cases. 

It  has  hem  decided  in  New  York,  Heatam  v.  Ferris  it  al.,  1 
Johns.  146,  that  where,  to  an  action  for  breaking  and  entering  the 
plaintiff's  dose,  the  defendant  plead^  in  bar  a  right  te  a  common 
highway,  and  also  to  a  private  way,  this  brought  in  question  the  free- 
bdd,  or  title  of  land,  mentioned  in  the  plaintiff's  declaration,  so  as 
to  entitle  the  plaintiff  to  fell  costs,  thongh  the  verdict  was  for  leas 
than  five  dollars. 

As  a  question  of  mere  authority,  it  is,  thai,  not  free  fitm  doubt; 
but  it  is  undoubtedly  true,  that  the  scales  prepcmderate  in  fevor  f4 
the  position,  that  a  right  <^  way,  public,  or  private,  may  be  con- 
sidered as  land,  in  that  particular  aspect  in  which  it  is  presented 
here. 

How  fer,  then,  is  that  question  involved  in  the  present  case?  On 
ft  general  denial  of  the  declaration  it  .is  incumbent  on  the  plaintiff  to 
proye  the  existence  of  the  highway,  and  the  oUigation  of  the  town  to 
keep  it  in  repair.    So  far,  although  there  is  no  antagonistic  cafiit^ 
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verBy,  directlj  betwe«i  the  parties,  in  reqpeet  to  a  claim  of  title  in 
either,  yet  the  title  in  a  third  party,  the  publie,  may  be  aaid  to  be 
concerned  Perhaps  a  just  constmetion  of  the  statute  would  com* 
prehend  the  latter  case,  as  well  as  the  former.  Yet  another  import* 
ant  inquiry  still  remains,^  is  a  justice's  jurisdiction  excluded  in 
those  actionsf  where,  under  the  plea  of  the  general  issue,  or  a  special 
plea,  the  title  to  land  may  be  drawn  into  controversy,  or  only  when, 
by  the  course  of  pleading,  it  is  actually  contested. 

Should  the  defendant,  instead  of  pleading  the  general  issue  in  a 
case  of  this  sort,  plead  in  bar,  that  the  injury  complained  of  was  the 
result  of  the  plaintiff's  misconduct,  or  want  of  caution,  or  should  the 
defendant  admit  the  facts  set  forth  in  the  declaration  to  be  true,  y^t 
insist  that  they  presented  no  legal  ground  of  recovery, — and  this  may 
be  a  proper  course,  though  formal  pleadings  are  seldom  adopted  be* 
fore  a  justice,-^-can  it  be  said,  that,  in  these  cases,  within  the  mean- 
ing of  our  statute,  the  title  of  land  is  concerned  t  We  think  not. 
The  language  of  the  statute  does  not  reach  any  particular  form  of 
action  ;  it  does  not  rest  the  exclusion  of  jarisdiction  upon  any  ab- 
stract possibility  of  the  occurrence  of  a  question  of  title ;  but  it  is 
made  to  depend  upon  the  fact,  whether,  without  reference  to  the  na- 
ture of  the  action,  it  is  actually  in  controversy.  We  think  this  is 
the  proper  construction  of  the  statute.  Whatever  actions  necessarily 
involve  such  an  inquiry,  as  ejectment,  and  other  real  actions,  and  as, 
perhaps,  do  also  the  two  adverted  to  by  Bennett,  J.,  in  the  cas^  of 
J/^^Uney  v.  Bowen^  these,  of  course,  fall  within  the  exception  in  die 
statute.  It  is  not  pretended,  that  the  present  action  is  one  of  that 
description.  It  is  left,  then,  to  be  determined  by  the  pleadings  sub? 
sequent  to  the  declaration,  whether  it  comes  within  the  statute.  An 
already  stated,  no  such  pleadings  have  been  interposed  in  the  pres- 
ent case ;  and  consequently  we  cannot  say  any  right  of  way,  ^ven, 
was  concerned.  On  another  ground  we  were  ail  inclined  to  think 
the  acti<m  should  not  have  been  dismissed ;  and  that  is,  that  similar 
language  in  the  previous  statutes,  as  for  back  as  1787,  has  received 
a  practical  construction,  universally,  it  is  believed,  acquiesced  in  by 
courts  and  the  bar,  in  accordance  with  the  views  above  indicated- 
Actions  of  this  kind  have  been  frequently  brought  b^sre  justices  of 
|he  peace  in  diflbrent  parts  of  the  state,  without  question ;  and  in  one 
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ease,  at  leasts  such  an  action  came  into  this  court,  which  was  orig- 
inally commenced  before  a  justice.  No  question  was  there  raised 
as  to  jurisdiction.     Yuran  v.  Randolph,  6  Vt.  369. 

Were  we  satisfied,  which  we  are  not,  that  this  general  practical 
construction  was  erroneous,  we  should  be  with  difficulty  induced  to 
overturn  it,  in  a  question  involving  no  important  principles. 

The  result  is»  the  judgment  of  the  county  court  is  reversed,  and 
the  case  is  remanded  for  farther  proceedings  in  that  court. 


PiERPOiNT  IsHAM,  Administrator  of  Francis  Depeau^  v.  The 
Bennington  Iron  Company,  Charles  H.  Hammond,  Nathan 
Leavenworth,  Duncan  P.  Campbell,  John  V.  Fassett,  Dan- 
iel Robinson,  Le  Rot  Mowret,  William  Noyes,  Billings  P, 
Learned,  Ebenezer  Proudfit,  Jacob  L.  Van  Schoonhoven, 
William  H.  Warren,  Isaac  B.  Hart,  George  Lesley,  David 
T.  Vail,  Joel  Mallory^  Ezra  T.  Doughty,  Benjamin  Hatch, 
Joseph  M.  Warren,  Stephen  Pratt,  Austin  Harmon  and 
Benjamin  F.  Fay. 

[Iir  Ch  ANc  srt.] 
Tho  registry  of  a  defective  deed  is  no  notice  of  title  to  any  one. 

To  entitle  a  deed  to  registration,  it  mast  be  executed  according  to  the  tiatuU 
requisites,  by  which  the  registry  of  deeds  is  esttblisbed  ;^it  is  not  sufficient, 
that  it  is  executed  merely  acoording  to  the  requirements  of  the  common 
law. 

All  statutes,  in  regard  to  the  same  subject  matter,  are  to  be  construed  togeth- 
•er,  as  parts  of  one  system. 

Later  and  more  specific  statutes,  as  a  general  rule,  supersede  former  and  mor« 
general  statutes,  so  far  as  the  new  and  more  speci6c  provisions  g^ 
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The  statute  of  Nov.  3, 1815,  Which  provided  that  private  corporatioDs  might, 
bj  their  vote,  authorize  their  president  to  convey  real  esute  belonging  to 
them,  and  that  the  deed  of  such  president,  reciting  the  vote  of  the  corpora- 
tion thereunto  authorizing  him,  and  being  duly  executed,  acknowledged 
and  recorded,  should  be  sufficient  to  pass  the  title,  was  designed  to  and  did, 
so  far  as  corporations  were  concerned,  supersede  the  statute  of  March  6, 
1797,  in  reference  to  conveyances  of  real  estate;  and  the  mode  mentioned 
in  th«  sutute  of  1815  was  intended  to  be  the  tmi/orm  and  the  on^  mode  of 
coorejing  land  by  corporations.    Davis,  J.,  dissenting. 

The  essence  of  the  requisition  of  the  statute  of  1815  is,  that  the  deed  must  be 
executed  in  pursuance  of  tomtvote  of  the  eorporoHau^  and  that  this  vote  must 
be  recited  in  the  deed. 

fiut,  even  under  the  statute  of  1797,  where  a  deed,  which  professed  to  be  the 
deed  of  a  corporation,  was  signed  by  a  person,  who  described  himself,  in 
bis  signature,  as  ** chairman'*  of  the  corporation,  and  no  vote,  anthorizing 
him  to  sign  the  deed,  was  recited,  and  the  records  of  the  corporation  showed 
no  such  vote,  it  was  held,  that  no  sufficieot  evidence  of  the  consent  of  the 
corporation  to  the  deed  was  shown,  notwithstanding  all  the  individual 
corporators  were  parties  to  the  deed,  and  executed  it,  for  the  purpose  of 
conveying,  by  the  same  deed,  all  the  shares  in  the  capital  stock  of  the 
corporation;— and  it  is  not  sufficient,  that  the  corporators  now  say  they 
consented  to  the  execution  of  the  deed  by  the  chairman,  on  behalf  of  the 
corporation. 

8oy  under  that  provision  of  the  statute  of  1797,  which  required  that  deeds  of 
land  should  be  "  eigned  and  sealed,"  it  was  held  that  a  deed,  purporting  to 
be  the  deed  of  a  private  corporation,  called  **  The  Bennington  Iron  Com- 
pany,'* and  which  was  signed  **  Charles  H.  Hammond,  Chairman  Benning- 
ton Iron  Co.,"  was  not  sufficiently  tigtud^  to  render  it  a  valid  deed.  It  was 
necessary,  under  that  statute,  that  the  name  of  the  grantor  should  be  tubserib- 
ed  to  the  deed,  in  order  to  designate  it  as  his  deed. 

And  it  is  not  sufficient,  to  supply  this  defect,  that  the  deed  is  sealed  with  the 
corporation  seal.  Sealmg^  in  case  of  a  corporation,  does  not  import  f%nify, 
nor  obviate  the  necessity  of  having  the  name  of  the  corporation  subscrib 
ed  to  the  deed. 

And  where  such  deed  was  signed  by  one  as  '*  chairman  "  of  the  corporation, 
and  he  affixed  to  the  deed  the  corporation  seal,  and  there  was  also  annexed 
to  the  deed  a  certi6cate  of  the  oath  of  the  chairman,  that  the  seal  so  affixed 
was  the  seal  of  the  corporation,  and  that  it  was  affixed  by  their  authority,  it 
was  held,  that  this  wss  no  sufficient  aehtmoledgmeidf  nnder  the  statute  of 
1797. 
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Appeal  from  the  court  of  chancery.  This  was  a  bill  of  foreclos- 
ure, and  the  orator's  claim  was  founded  upon  a  tripartite  indenture 
of  bargain  and  sale,  between  The  Bennington  Iron  Companj,  of  the 
first  part,  the  defendants  Hammond,  Leavenworth  and  Campbell,  of 
the  second  part,  and  the  orator's  intestate,  of  the  third  part,  purports 
ing  to  be  executed  for  the  purpose  of  securing  a  debt  due  from  the 
corporation  to  the  intestate  of  twenty  thousand  dollars,  and  to  bear 
date  May  12,  1827.  The  bill  was  taken  as  confessed  as  to  the  cor- 
poration. The  defendant  Hammond  answered,  admitting,  in  sub- 
stance, the  allegations  in  the  bill.  It  appeared,  that  the  other  de- 
fendants, except  Leavenworth  and  Campbell,  had  either  purchased 
from  the  corporation,  for  valuable  consideration,  subsequent  to  the 
date  of  the  indenture  relied  upon  by  the  orator,  some  portion  of  the 
real  estate  described  in  the  indenture,  and  had  caused  their  deeds  to 
be  duly  recorded,  or  that  they  were  creditors  of  the  corporation,  and 
had  attached  the  real  estate  described  in  the  indenture,  subsequent 
to  its  date,  as  the  property  of  the  corporation,  and  had  perfected 
their  liens  by  judgment,  execution  and  levy ; — and  these  defendants 
answered,  setting  forth  their  respective  titles,  and  insisting,  that  the 
indenture  relied  upon  by  the  orator  was  not  duly  executed  as  the 
deed  of  the  ccn-poraticm,  nor  as  the  deed  of  Charles  H.  Hammond, 
chairman  of  the  corporation,  and  that  it  was  wholly  inoperative  and 
void,  as  a  mortgage,  as  against  these  defendants.  These  answers 
were  traversed,  and  testimony  was  taken  upon  both  sides. 

Those  parts  of  the  indenture  relied  upon  by  the  orator,  and  the  cer- 
tificates appended  thereto,  which  need  be  recited,  were  as  follows; — 

'*  This  Indenture,  made  the  12th  day  of  May,  A.  D.  1827,  between 
'  The  Bennington  Iron  Company,  of  the  first  part,  Charles  Henry 

*  Hammond,  of  Benningtcm  in  the  county  of  Bennington  and  Stale 
'of  Vermont,  Nathan  I^avenworth,  of  the  same  place,  and  Duncan 
'  P.  Campbell,  of  the  city  of  New  York  in  the  State  of  New  York, 
'  of  the  second  part,  and  Francis  Depeau,  of  the  said  city  of  New 
'  York,  of  the  third  part :  Whereas  the  said  parties  of  the  first  part, 
'  by  a  certain  act  of  legislature  of  the  state  of  Vermont,  passed  oo 
'  the  14th  day  of  November,  A.  D.  1826,  are  duly  constituted  a  body 
'politic  and  corporate,  as  by  reference  thereto  may  fiilly  appear; 

*  and  whereas  the  said  parties  of  the  second  part  are  the  <mly  stock- 
'  holders  and  solely  interested  in  the  coital  stock  of  the  said  parties 
'  of  the  first  part ;  and  whereas  the  said  puties  of  the  first  and  second 
'parts  are  justly  indebted  to  the  said  party  of  the  third  part  in  the 
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*sum  of  twenty  thoosand  dollars,  lawful  money  of  the  United  States 

*  of  America,  secured  to  be  paid  by  their  certain  joint  and  several 
'bond,  or  obligation,  bearing  even  date  with  these  presents,  in 
'  the  penal  sum  of  forty  thousand  dollars,  lawfal  money,  as  afore- 
'said,  conditioned  for  the  payment  of  the  said  sum  of  twenty  thons- 

*  and  dollars  on  the  12th  day  of  May,  A.  D.  1829,  and  the  lawfal 

*  interest  thereon,  to  be  computed  frwn  the  day  of  the  date  of  the 
'said    bond,  or  obligation,  and  to  be  paid  semi-annually,  or  half 

*  yearly,  without  any  fraud,  or  other  delay, — as  by  the  said  bond,  or 

*  obligation,  and  the  condition  thereof,  reference  being  thereunto 

*  had,  may  more  fully  appear ; — ^Now,  therefore,  this  indenture  wit- 

*  nesseth,  that  the  said  parties  of  the  first  part,  ftr  the  better  securing 
'  the  payment  of  the  said  sum  of  money  mentioned  in  the  condition 

*  of  the  said  bond,  or  obligation,  with  interest  thereon,  according 
'  to  the  true  intent  and  meaning  thereof,,  as  also  for  and  in  consider- 
'  at  ion  of  the  sum  of  one  dollar,  to  them  in  hand  paid,  by  the  said 

*  party  of  the  third  part,  at  or  before  the  ensealing  and  delivery  of 
'  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  have 
'granted,  &c. ;'  {describing  the  real  estate  of  the  corporation  ;)  'And 

*  this  indenture  farther  witnesseth,  that  the  said  parties  of  the  second 

*  part,  for  the  better  securing  the  payment  of  the  said  sum  of  money 
'  mentioned  in  the  condition  of  the  said  bond,  or  obligation,  with  in- 
'  terest  thereon,  according  to  the  true  intent  and  meaning  thereof^ 
'  aik.d  also  for  and  in  consideration  of  the  sum  of  one  dollar,  to  them 
'  in  hand  paid,  by  the  said  party  of  the  third  part,  at  or  before  the 
'ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
'  hereby  acknowledged,  have  severally  granted,'  &c.,  '  and  by  these 
'presents  do  severally  grant,'  &c., '  unto  the  said  party  of  the  third 
'part,  and  to  his  executors,'  &c., '  all  and  singular  the  shares  of  them, 
'  the  said  parties  of  the  second  part,  and  of  each  of  them,  and  all 
'  other  their  respective  rights,  titles,  interests,  claims,  property  and 
'demand  whatsoever,  both  at  law  and  in  equity,  of  and  to  the  capital 
'  stock  and  other  property  of  the  said  parties  of  the  first  part  above 
'  mentioned  and  described.  To  have  and  to  hold,'  &c.  '  Provided, 
'nevertheless,'  &c.  [being  a  condition  of  defeasance,  in  case  ofpay- 
'  ment  of  the  amount  secured  by  the  bond;  also  covenants,  by  the  par- 
*ties  of  the  first  and  second  parts,  that  they  would  pay  that  amount, 

*  and  that  they  ufould  keep  the  premises  insured  ]  '  In  witness  where- 
'  of  the  said  parties  of  the  first  part  have  hereto  set  their  seal  of  in- 
'  corporation,  and  the  said  parties  of  the  second  and  third  parts  have 
'hereto  set  their  respective  hands  and  seals  interchangeably,  the  day 
'  and  year  first  above  written. 

'Sealed  and  delivered  C.  H.  Hammond,  Chairman  rg    ,  , 

'in  the  presence  of  Bennington  Iron  Co.  ^        '-' 

'  Ab'm  Ogden,  Jr.,  C.  H.  Hammond,  fSeal. 

'•J.  S.  Huggins,  N.  Leavenworth, 


D.  P.  CAMPBELL.' 


Seal. 
Seal. 
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"  City  and  County  of  New  York.  On  the  I2th  day  of  May,  A. 
*D.  1827,  before  me  personally  came  Charles  H.  Hammond,  Nathan 
'Leavenworth  and  Duncan  P.  Campbell,  whom  I  know  to  be  the 
'  tame  persons  described  in  and  who  executed  the  above  deed^  and 
'  severally  acknowledged  the  said  above  deed  to  be  their  respective 
*  act  and  deed.  And  I  do  farther  certify,  that  en  the  same  day 
'Charles  H.  Hammond,  whom  I  know  to  be  the  same  person  who  is 
'chairman  of  the  corporation  styled  *'The  Bennington  Iron  Com- 
"  pany,"  and  who,  Us  such  chairman,  has  subscribed  the  said  above 
'deed,  personally  appeared  before  me,  and,  being  duly  sworn,  did 
'  depose  and  say,  that  the  seal  aiBxed  to  the  said  above  deed  is  the 
'corporate  seal  of  tAe  said  corporation,  and  that  the  same  was  so 
'  thereto  affixed  by  and  under  their  authority. 

Abr^m  Ogden,  Jr.,  Commis'r  of  deeds." 

"Recorded,  July  25,  A.  D.  1827,  Book  13,  pages  21  to  28  in- 
'  elusive.  William  Haswell,  Town  Clerk,  Bennington,  Vt." 

Testimony  was  taken  on  the  part  of  the  orator,  tending  to  prove 
that  this  mortgage  was  well  executed  and  acknowledged  acccrding 
to  the  laws  of  the  State  of  New  York.  It  appeared,  that  the  defend- 
ants Hammond,  Leavenworth  and  Campbell  were  in  fact  owners  of 
all  the  capital  stock  of  the  Bennington  Iron  Company,  at  the  time 
the  mortgage  was  executed.  Copies  of  the  records  of  the  corpora-  , 
tion  were  produced ;  but  no  vote  was  found  recorded  authorizing 
the  execution  of  the  deed  in  question ;  but  it  appeared  that  the  cor- 
poration had  paid  the  interest  upon  the  bond  semi-annually  from  its 
date  until  November,  1841,  and  that  it  was  mentioned  each  year, 
under  the  title  of  '*  mortgage  account,"  in  the  statement  of  the  affairs 
of  the  corporation  which  was  placed  upon  their  book  of  records. 
It  also  appeared,  that  the  seal  affixed  to  the  deed  against  the  signa- 
ture of  Hammond,  as  chairman,  was  the  seal  of  the  corporaiicn, 
which  was  kept  in  the  custody  of  its  officers.  The  other  matters  in 
testimony  in  the  case  are  sufficiently  detailed  in  the  opinion  of  the 
court. 

Such  of  the  defendants,  as  were  attaching  creditors  also  filed  a 
cross  bill ;  but  as  no  questions  of  law  were  decided  upon  it,  its  pur- 
port, and  that  of  the  proceedings  under  it,  need  not  be  stated. 

The  court  of  chancery  decreed,  that  the  defendants  should  pay  to 
the  orator  the  amount  due  upon  the  bond  and  mortgage,  with  inter- 
est and  costs,  amounting  in  all  to  the  sum  of  $24,967,76,  by  a  time 
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specified,  or  be  foreclosed  of  dl  eqaity  of  redemption  in  the  prem- 
ises ;  the  court  also  dismissed  the  cross  bill,  with  costs.  From  this 
decree  the  defendants  appealed. 

Isham  ^  SotttJnoorth  for  orator. 

I.  The  deed  in  question  is  well  executed,  under  the  statute  of 
1797.  The  requisites  of  a  deed  of  bargain  and  sale  under  the  Eng- 
lish Jaws  are  required  by  this  statute,  with  some  others  superadded ; 
and — 

1.  There  must  be  proper  parties  to  the  deed, — a  grantor  capable 
of  conveying,  and  a  grantee  capable  of  holding.  The  party  convey- 
ing, in  this  case,  is  the  Bennington  Iron  Co.,  duly  incorporated,  with 
power  to  hold  and  convey  real  estate  and  have  a  common  seal. 

^  The  deed  must  be  signed  and  sealed  by  the  grantor.  The  deed 
in  question  has  affixed  thereto  the  seal  of  the  corporation.  It  is  so 
stated  to  be  in  the  acknowldgment,  and  on  the  face  of  the  deed 
itself,  and  is  proved  to  be  such  by  the  answers  and  testimony  in  the 
case.  The  deed  also  contains  the  signature  of  C.  H.  Hammond,  as 
chairman  and  head  officer  of  the  corporation,  opposite  the  seal. 
This,  so  far  as  signing  and  sealing  is  concerned,  is  all  that  can  be 
done,  where  the  act  is  that  of  a  corporation  and  the  deed  is  executed 
in  the  name  of  the  corporation  itself. 

At  common  law  the  signature  of  a  corporation  was  made  by  affix- 
ing its  corporate  seal.  Sugd.  Vendors,  501,  502.  Cutler  et  al. 
V.  Hogg^  1  N.  R.  306.  And  such  was  the  rule  adopted  in  the  fol- 
lowing cases,  where  the  corporate  seal  was  affixed  to  the  deed  with 
the  signature  of  the  president,  in  the  same  manner  as  it  is  affixed  to 
the  deed  in  question.  Jackson  ez  d.  Donally  v.  Walsht  3  Johns. 
326.  LooeilY.  The  Steam  Sftw  Mill  Association,  6^aige 56.  Oor* 
don  V.  Preston,  1  Watts  887.  Beckwith  v.  Windsor  M.  Co.,  14 
Conn.  594.  Derby  Canal  Co.  v.  Wilmot,  9  East  360.  Affixing  the 
seal  of  a  corporation,  alone,  without  the  signature  of  a  person  author- 
ixed  to  affix  it,  has  been  held  to  be  a  compliance  with  the  statute 
requiring  feigning  and  sealing.  3  Johns.  226.  15  Wend.  258.  The 
statute  of  frauds  requires  a  contract  to  be  signed  by  the  party  to  be 
charged.  The  seal  of  a  corporation  has  been  held  to  be,  and  nece»- 
•ttily  must  be,  a  sowing,  within  the  statute.    Yates,  J.,  in  19 
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Johns.  549.     21  Pick.  419.     E.  L,  Water  Works  Co.  v.  Bailey,  4 
Bing.  283. 

It  is  claimed,  however,  that,  in  order  to  give  this  effect  to  the  seal 
of  the  corporation,  it  should  appear  that  it  was  affixed  under  their 
authority ,-^and  that  no  evidence  of  such  authority  exists  in  this 
case.  But  it  is  believed,  that  none  of  the  defendants  can  legally  de- 
ny the  authority  under  which  the  seal  was  affixed.  If  there  had 
been  a  want  of  authority  originally,  the  acts  of  adoption  and  ratiji-^ 
cation  by  the  corporation  would  render  the  deed  good,  as  against 
the  mortgagors  and  judgment  creditors,  and  estop  them  from  deny- 
ing it.  Chrdon  v.  Preston,  1  Watts  385.  2  Met.  167.  Skinner  v. 
Dayton,  19  Johns.  543.  Hosmer,  J.,  in  2  Conn.  254.  N.  E.  In^ 
surance  Co,  v.  De  Wolf,  8  Pick.  63.     Ang.  &  Am.  on  Corp.   178, 

But  the  assent  of  the  corporation  and  the  authority  of  Hammond 
to  affix  the  seal  to  the  deed  is  not  only  stated  and  certified  in  the 
acknowldgement,  but  it  is  a  fkct  which  the  law  presumes  ;  this  pre^ 
sumption  may  not  be  conclusive,  but  it  casts  the  *'  otius  probandi^* 
on  the  defendants,  to  show  an  entire  want  of  authority.  3  Phil. 
Ev.,  Cow.  &  H.  Notes,  1062,  1286.  1  lb.  386.  6  Paige  60.  22 
p.  C.  L.  271.     24  lb.  67.     Ang.  &  Am.  on  Corp.  159. 

This  authority  is  proved,  also,  by  the  actual  presence  of  every 
stockholder,  director^  and  person  interested  in  the  corporation,  at  the 
time  of  affixing  the  seal, — and  assembled  for  the  very  purpose  of  ex- 
ecuting this  deed.  That,  at  such  a  meeting  of  the  corporators,  they 
may  transact  business  relative  to  their  corporate  interests  is  very  ev- 
ident, even  in  case  of  municipal  corporations.  Wile,  on  Corp.  26, 
§§  79,  82.  Rez  v.  Tkeodorick,  8  East  546.  Under  such  ctrcum- 
stances  deeds  have  been  executed,  and  sustained ;  and  it  is  believed 
not  one  case  can  be  found,  where  such  a  deed  has  been  held  inoper- 
ative. Derby  Canal  Co.  v.  Wilmot,  9  East  360.  Jackson  ex  d. 
Donally  v.  WaUh,  3  Johns.  226.     14  Conn,  596.     1  Watts  385. 

But  it  is  said,  that  our  statute,  requiring  corporations  to  keep 
records,  renders  necessary  the  production  of  a  vote,  to  show  such 
authority.  Independent  of  this  statute,  it  has  been  repeatedly  held, 
that,  in  proving  the  assent  of  a  corporation,  or  their  delegation  of  au- 
thority, the  same  kind  of  proof  is  admissible,  as  would  be,  in  the  case 
of  natural  persons.  Story,  J.,  in  6  Pet.  Cond.  R.  445, 446.  Parkeb, 
J.,  in  1  Pick.  304,  308.    1  Watts  387.    3  Johns.  226.    2  Met.  167, 
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9  East  960.  14  Conn.  596.  This  rule  of  evidence  is  not  altered 
by  that  statate.  The  records,  when  properly  authenticated,  would 
be  evidence  in  any  proceedings  against  the  corporation,  but  are  not 
evidence  against  third  persons,  or  ev^i  one  of  their  own  number, 
when  prosecuting  as  creditor.  HiU  v.  M.  Sp  8.  Water  Works  Co,, 
27  £.  G.  L.  220.  The  statute  is  directory,  and  an  omission  to 
make  the  required  record  does  not  render  the  proceedings  void,  but 
only  renders  the  party  guilty  of  the  neglect  liable  to  a  prosecution 
therefor.  Bank  of  U,  States  v.  Dandridge,  6  Pet  Cond.  R.  446. 
9  Mass.  312.  8  B.  d&  C.  29.  3  Pick.  335.  14  Maas.  167.  1  Phil. 
Ev.  409.    6  Vt  315.     11  Vt,  307. 

3.  The  statute  farther  requires,  that  the  deed  be  acknowledged. 
No  particular  farm  is  required  ;  and  it  is  sufficient,  if  the  certificate 
show  on  its  face  what  acts  were  done,  and  a  compliance  with  every 
saUstantial  requirement  of  the  statute.  1  Hopk.  Ch.  R.  239.  12 
Ohio  R.  377.  The  deed  in  question  is  well  acknowledged,  under 
our  statute  of  1797;  for  it  contains  the  statement,  and  official  certi« 
iicate, — 1,  That  Hammond  was  chairman  of  the  corporation,  and,  as 
such,  subscribed  his  name  with  that  of  the  corporation  j— 2,  That 
the  seal  affixed  to  the  deed  was  the  seal  of  the  corporation ; — 3,  That 
the  same  was  affixed  thereto  by  and  under  their  authority.  Ham» 
raond  was  the  proper  person  to  make  the  acknowledgment ;  he  was 
authorized  to  affix  the  seal,  and  it  would  be  inconsistent  to  say  that 
he  could  not  acknowledge  it.  Bank  of  England  v.  Chambers,  31 
E.  C.  L.  99.     Gordon  v.  Preston,  I  Watts  385. 

II.  Did  the  statute  of  Nov.  3,  1815, — ^providing  that  private  cor? 
porations  may,  by  their  vote,  authorize  their  president  to  convey, 
d&c,  and  that  the  deed  of  such  president,  reciting  the  vote,  shall  be 
sufficient  to  pass  the  estate, — repeal,  or  modify,  the  provisions  of  the 
statute  of  1797,  so  far  as  corporations  are  ccmoemed,  so  that  they 
cannot  execute  their  conveyances  under  the  statute  of  1797?  It  is 
believed,  that  this  statute  only  provides  an  additional  mode  of  convey- 
ance,— ^leaving  it  optional  with  corporations  to  execute  their  convey- 
ances under  the  statute  of  1815,  or  that  of  1797. 

In  the  construction  of  statutes  we  are  to  consider  the  ''  old  law, 
the  mischief  and  the  remedy,"  and  give  such  a  construction  as  shall 
correct  the  mischief  and  provide  a  remedy.  The  old  law  was  the 
statute  of  1797,  and  all  conveyances  under  t^at  statute  were  to  be 
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by  affixing  a  corporate  seal.  To  give  corporations  a  more  simple 
form  of  conveyance,  and  to  enable  them  to  convey,  where  no  pro- 
visions for  a  corporate  seal  had  been  made,  was  the  object  of  the 
statute  ; — whence  the  provisions  of  the  statute  of  1815,  for  passing  a 
vote  and  reciting  the  same  in  the  deed,  and  providing  that  the  deed 
of  the  president  should  be  sufficient, — thus  providing  a  mode  of  con* 
Teyance  for  those  corporations  which  have  no  common  seal,  and 
which  could  not  execute  their  conveyances  under  the  statute  of 
1797,  and  leaving  those  corporations,  which  have  a  common  seal, 
and  which  could  have  executed  their  conveyances  under  the  statute 
of  1797,  to  adopt  the  provisions  of  either,  at  their  discretion.  This 
construction  is  favored  by  the  previous  legislation  of  this  state. 

That  a  discretionary  Tights  or  power,  was  intended  to  be  given  is 
made  apparent  from  the  language  of  the  statute  itself,  in  the  use  of 
the  word  "  may"  This  word  is  used,  where  a  discretionary  power 
is  given,  and,  in  a  statute,  is  always  so  to  be  construed,  unless  a  duty 
is  to  be  performed  for  the  public  benefit,  or  in  furtherance  of  public 
justice.  Malcom  v.  Rogers,  5  Cow.  188.  2  Chit.  251.  5  Johns. 
Ch.  R.  112.  1  Pet.  R.  46.  So  where  a  party  has  a  remedy  by 
statute,  or  commmi  law,  and  a  statute  is  passed  giving  another,  the 
party  has  his  election  to  adopt  either.  As  effect  can  be  given  to 
both,  one  shall  not  be  a  repeal  of  the  other  by  implication, — ^*  ibr 
jthe  law  does  not  favor  repeals  by  implication."  Dwar.  on  St.  637, 
638.  14  Wend.  250.  2  Caine  169.  1  Saund.  R.  38,  n.  2.  5 
Cow.  165.     10  Pick.  383. 

The  statute  of  1797  is  not  expressly  repealed  by  the  statute  of 
1815,  and  it  will  not  be  a  repeal,  unless  such  was  the  intention  of 
Ae  legislature,  to  be  found  by  the  application  of  certain  and  definite 
fttles  of  law.  1.  This  intention  to  repeal  cannot  be  found,  unless  it 
is  expressed  in  clear  and  explicit  terms.  Dwar.  on  St.  717.  10 
Rep.  138  6.  2.  When  both  statutes  are  affirmative,  an  intention  in 
the  one  to  repeal,  ot  modify,  the  other,  can  never  be  found,  without 
negative  words,  showing  such  intention,  or  unless  there  is  such  a 
repugnancy  in  them,  that  the  provisions  of  one  cannot  be  adopted, 
without  the  positive  violation  of  the  other.  3  Howard  636.  Broom's 
Legal  Max.  12.  Dwar.  on  St.  639, 674.  3.  If  a  subsequent  statute 
can  be  reconciled  with  a  former,  and  both  have  effect,  the  latter  shall 
not  repeal,  or  modify,  the  former.  Dwar.  on  St.  674.  15  Wend. 
258.    6  Bac.  Abr.  373  B,  377  a 
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But  the  repeal  of  the  statute  of  1797  bj  that  of  1815  is  urged,  on 
the  ground  that  an  affirmative  statute,  "  introduetive  of  a  new  law" 
implies  a  negative.  But  in  this  ease  the  statute  does  not  give  a  new 
right,  but  simpljT  a  new  method,  by  which  a  previous  right  may  be  ex- 
ercised. The  maxim  "  Leges  posteriores  priores  cantr arias  abnh 
gani  **  is  urged  as  a  principle,  under  which  the  statute  of  1797  is  re- 
pealed by  that  of  1815.  But  it  is  under  the  application  of  this  very 
maxim,  that  it  has  been  held,  that  affirmative  statutes  shall  not  repeal 
a  prior  statute,  without  the  use  of  negative  words,  or  unless  there  be  a 
positive  repugnancy  between  them.  If  these  do  not  exist,  the  later 
statute  is  auxiliary,  and  gives  a  discretionary  right  to  adopt  the  pro- 
visions of  either.  Broom's  Legal  Max.  12.  It  is  farther  said,  that^ 
as  the  charter  of  the  corporation  does  not  direct  how  their  convey- 
ances  are  to  be  made,  they  are  to  be  governed  by  the  general  law, 
and  that  the  statute  of  1815  is  to  be  construed,  as  if  incorporated  in 
the  charter.  But  the  very  question  is,  what  is  the  general  law? 
While  the  defendants  claim  it  to  be  the  statute  of  1815,  we  claim  it 
to  be  the  statute  of  1815  with  that  of  1797. 

John  S.  Robinson  and  Hiland  Hall  for  defendants. 

L  A  deed  executed  in  one  state,  conveying  land  lying  in  another, 
most  be  executed  with  all  the  formalities  and  in  the  manner  required 
by  the  Uz  ioci  ret  sittB.  United  States  v.  Crosby^  7  Cranch  115;  2 
Qond.  R.  437.  McCormick  v.  Sullivant,  10  Wheat.  192;  6  Cond. 
R.  71. 

II.  This  mortgage  was  executed  while  the  statute  of  1815,  [SL 
St.  160,  §  3,]  was  in  force,  and  is  defective  in  three  statute  requi^ 
sites. 

1.  It  is  not  the  deed  of  the  president;  Warner  v.  Mower,  11  Yt. 
385 ;  it  purports  and  was  intended  to  be  drawn  and  executed  as  the 
deed  of  the  corporation ;  it  is,  to  be  sure,  signed  by  the  president ;  but 
the  signature  of  a  person  to  a  deed,  who,  in  the  body,  or  granting 
part,  evinces  no  intention  to  be  bound,  is  inoperative.  Catlin  v. 
Ware,  9  Mass.  218.     7  Mass.  26.     13  Mass.  223. 

2.  No  vote  of  the  corporation  is  recited  in  the  deed,  authorizing 
the  conveyance.  The  vote,  like  a  power  of  attorney,  is  the  evidence 
of  the  authority  by  which  the  deed  is  executed ;  and  a  purchaser  is 
not  bound  to  look  beyond  the  deed  on  record  for  it. 
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3.  The  mortgage  is  sealed  with  the  corporate  seal,  and  not  with 
the  individaal  seal  of  the  president  It  is  true,  it  bears  the  seal,  sig^ 
nature  and  acknowledgment  of  Hammond;  hot  it  was  thus  executed 
by  him  in  his  individual  capv^aiij,  for  the  puipose  of  conreying  his 
interest  in  the  capital  stock  of  the  corporation. 

III.  The  question,  then,  is,  whether  section  three  of  the  statute 
of  1815  is  inoperative,  so  as  to  preclude  a  conveyance  by  corpora- 
tions in  any  other  manner,  than  that  there  prescribed. 

1.  The  statute  of  1815  is  to  be  considered  as  a  general  provision 
for  the  government  of  all  corporations  thereafter  created ;  and  the 
charter  of  The  Bennington  Iron  Co.  must  be  understood  as  referring 
to  it ;  and  the  third  section,  relative  to  conveyances,  and  the  ninth 
section,  relative  to  the  keeping  of  records,  are  to  receive  the  same 
construction,  as  if  incorporated  into  the  charter.  Such  a  provision 
in  the  charter  would  have  been  inoperative  and  exclusive.  Ang.  d& 
Am.  on  Corp.  188,  229.  Head  v.  Amory,  2  Cranch  166.  Ontario 
Batik  V.  Bunneli,  10  Wend.  186, 194.  M'Cartu  v.  Orphan  Asy- 
lum, 9  Cow.  507.  And  in  Wheehck  v.  Maultan,  15  Vt.  521,  this 
very  question  was  decided. 

2.  The  fifth  and  ninth  sections  of  the  statute  of  1797  do  not  em- 
brace corporations; — 1,  They  relate  only  to  such  deeds  as  require 
signature  by  a  grantor,  who  can  acknowledge,  and  this  a  corpora- 
tion aggregate  cannot  do ; — 2,  The  whole  law  relating  to  acknowl- 
edgment requires  that  it  be  done  in  person,  and  cannot  apply  to  a 
corporation  aggregate.  5  Cruise  Dig.  99,  ^  51.  Co.  Lit.  67  a.  6 
Vt.  1-il.  2  Mass.  37.  16  Johns.  5.  lOyt.241.  15S.&>R.  176. 
Ang.  &  Am.  on  Corp.  339.  And  the  following  cases  do  not  con- 
travene the  principle  of  the  cases  before  cited,  that  a  corporation  is 
not  included  in  the  provisions  of  a  statute,  which  requires  an  act  to 
be  done  in  person.  United  States  v.  Amedy,  11  Wheat  392;  6 
Cond.  R.  362.  Ontario  Bank  v.  Bunnell,  10  Wend.  186.  Rex  v. 
Gardner,  Cowp.  79.  2  Plowd.  536.  People  v.  UHca  Ins.  Co,,  15 
Johns.  382.  5  Cruise  Dig.  200.  Ang.  d&  Am.  on  Corp.  195, 196. 
The  conclusion  to  be  deduced  from  these  cases  is,  that  a  corpora- 
tion, prior  to  1815,  unless  special  provision  was  made  in  the  charter, 
could  only  execute  a  deed  as  at  common  law,  which  must  stand  upon 
common  law  proof.  Jackson  ex  d,  DonaUy  v.  Walsh,  3  Johns.  226. 
This  view  is  supported  by  the  fact,  that  the  fifth  section  of  the  stat- 
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ute  of  1797  IS  almost  a  literal  transcript  of  the  statute  of  1770,—^ 
when  it  can  hardly  be  supposed  the  legislature  were  enacting  a  law 
for  corporations,  in  anticipation  of  their  future  existence.  Besides, 
it  is  an  historical  fact,  that,  prior  to  1815,  corporate  privileges  had 
been  granted  to  few,  if  any,  other  than  literary  institutions  and  turn- 
pike companies.  In  respect  to  land  held  by  The  Vermont  State 
Bank,  special  provision  was  made  in  the  charter;  2  Tol.  St.  76,  § 
10;  Acts  of  1817,  p.  17;  and  turnpike  companies  were  authorized 
to  convey  in  the  manner  provided  by  their  by-laws.  Acts  of  1803,  p. 
70.  Acts  of  1805,  p.  153.  Acts  of  1807,  p.  133.  Acts  of  1808, 
p.  1^.  Acts  of  1811,  p.  120.  Acts  of  1813,  p.  191.  Acts  a( 
1814,  p.  91.  In  1815  six  turnpike  charters  were  granted,  all  of 
which  omit  the  above  provision,  and  refer,  for  the  government  of  the 
corporations,  to  the  general  law.  Acts  of  1815,  pp.  57,  76,  79,  97, 
111,  143,  146,  156,  172.  This  shows,  that  the  legislature  did  not 
€x>nsider  that  these  corporations  could  convey,  under  the  statute  of 
1797. 

3.  The  statute  of  1815  is  affirmative,  and  introductive  of  a  new 
law.     In  such  a  statute  the  word  ''may'*  is  equally  imperative  with 
the  word  '"shaU."     6  Bac.  Abr.  377.     1  Sw.  Dig.  13.     But  if  cor- 
porations  could  execute  a  deed  under  the  statute  of  1797,  did  the 
statute  of  1815  introduce  a  new  law  ?    Under  the  former  statute  the 
deed  must  be  that  of  the  corporation, — and  under  the  latter  that  of 
the  president.     Under  the  ninth  section  of  the  statute  of  1797,  an 
authority  to  execute  a  deed  must  be  delegated  by  power  of  attorney, 
signed,  sealed  and  acknowledged.     Under  the  statute  of  1815  the 
vote  of  the  corporation  not  only  conferred  on  the  president  an  au- 
thority to  convey,  but  vested  in  him  "  a  ^cial  right  in  the  fee  for 
the  purpose  of  the  conveyance."     But  if  the  ninth  section  of  the 
statute  of  1797  is  held  to  apply  only  to  natural  persons,  then  we 
have  no  statute  prescribing  the  mode  in  which  the  authority  should 
be  delegated,  unless  the  statute  of  1815  is  imperative ;  and  in  such  a 
case  the  rule  is,  when  corporations  have  no  specific  mode  of  acting, 
the  common  law  mode  may  be  properly  inferred.     2  Kent  290. 
Fkckner  v.  Bank  of  United  States,  8  Wheat.  338.     By  the  common 
law  such  authority  must  always  have  been  conferred  by  deed.     13 
Petersd.  Ab.  506  n.    5  East  239.     12  Mod.  584.     1  Rol.  Ab.  514. 
2  Plowd.  535.    Therefore  the  statute  of  1815  did  introduce  a  new 
31 
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law ;  and  to  attain  the  true  construction  of  this  act,  we  must  consid- 
er the  old  law,  the  mischief  and  the  remedy.  The  common  law  re* 
quired  the  agent  to  be  empowered  by  deed,  but  did  not  require  the 
deed  and  power  to  be  acknowledged  and  recorded.  The  statute  of 
1815  was  passed  to  remedy  both  of  these  defects,  and  to  carry  out 
the  recording  system,  which  requires  the  written  evidence  of  title  to 
real  estate  to  be  placed  upon  record,  for  the  information  of  the  pub- 
lic. This  is  decisive  of  the  intention  of  the  legislature^  that  the 
statute  of  1815  should  be  imperative.  Malcmnb  v.  Rogers,  5  Cow, 
188.  Rex  V.  Barlow,  2  Salk.  609.*  RochoelVs  Case,  1  Vern.  152. 
hamper  v.  miler,  3  Atk.  212.  RoUs  v.  RoseweU,  5  T.  R.  538. 
Hardy  v.  Btm,  5  T.  R.  540.  Walcot  v.  Goulding,  8  T.  R.  126. 
2  Sw.  Dig.  132.  Dovmer  v.  Hazen,  10  Vt. 418,  Rev.  St.  SU,§§ 
1,3. 

4.  But  if  the  statute  of  1797  did  embrace  corporations,  then  it  its 
insisted  that  it  was  repealed  by  the  statute  of  1815,  upcm  the  princi- 
ple, that  leges  posteriores  priores  contrarias  abrogant.  It  contained 
no  words  of  repeal,  for  the  obvious  reason,  that  it  professed  to  pro- 
vide for  but  one  class  of  grantors, — ^whilethe  former  statute  referred 
to  all.  TitcombT.  Union  Ins,  Co.,  SMsss^d^.  Husseyv,  TkeManf. 
4*  Mech.  Bank,  10  Pick.  420.  Manf,  Co.  v.  Vanderpool,  4  Cow, 
556.  Caruthers  ex  parte,  9  East.  44.  Harcouri  v.  Fox,  1  Show. 
520.  Rex  V.  Caior,  4  Burr,  2026,  14  Petersd,  Ab,  516  n.  Ang, 
6d  Am.  on  Corp.  112. 

lY.  But  this  deed  is  defective,  under  the  statute  of  1797^  in  three 
statute  requisites. 

1.  The  name  of  the  corporation  is  not  subscribed  to  it  hj  the 
officer  executing  it.  It  is  insisted,  that  the  agent  of  a  corporatioUy 
like  the  agent  of  an  individual,  must,  in  executing  the  deed,  sub- 
scribe  the  name  and  affix  the  seal  of  the  principal.  Ang.  &^  Am,  on 
Corp.  159,  c.  7.  Moore  70,  pi.  191.  13  Petersd.  Ab.  510.  Am. 
Jur.,  No.  5.  Savings  Bank  v.  Davis  et  al.,8  Conn.  191.  The  sig- 
nature to  this  mortgage  is  defective,  precisely  like  the  case  cited  from 
Moore ;  the  addition  to  the  name  of  Hammond  is  merely  descriptive. 
Spencer  v.  Field,  10  Wend.  87.  Taft  v.  Brewster,  9  Johns.  334. 
Deeds  signed  in  this  manner  have  been  uniformly  held  insufficient  to 
bind  the  principal ;  and  the  reason  assigned  is,  "  the  power  of  attor- 
ney vests  no  interest,,  or  estate,  in  the  agent,  none  can  pass  from  him^ 


FEBRUARY  TERM,  1847.  843 


Isbam,  Adm'r,  v.  BenniDgton  Iron  Co.  et  al. 


nor  can  any  pass  through  him,  unless  in  the  name  of  the  principal, 
who  hath  the  estate.^'  Paylej  on  Ag.  163.  2  Kent  630.  1  Sw.  Dig. 
131.  1  Ph.  E?.  145.  Combe's  Case,  9  Co.  75.  2  Ld.  Raym.  1418. 
4  Str.  705.  2  East  142.  White  v.  Cuffkr,  6T.  R.  177.  Fowler 
F.  Shearer,  7  Mass.  14.     Elwell  v.  Shaw,  16  Mass.  42.    8  Pick.  61. 

It  is  attempted  to  establish  this  deed  under  the  statute  of  1797, 
upon  tlie  principle  of  the  common  law,  that  the  signature  of  a  cor- 
poration is  its  seal.  But  when  the  legislature  required  a  deed  to  be 
signed-  and  sealed,  the  words  were  not  used  as  synonymous ;  they 
are  si^rnificant  of  the  acts  required  to  be  done,  and  each  hath  ac- 
quired a  determinate  meaning  by  judicial  decision,  Pow.  on  Der. 
42,  51.  4  Vt.  471.  5  Johns.  237.  6  Cruise's  Dig.  62.  Neither 
onder  the  statute  of  wills,— J  arm.  on  Wills  69  6,  Pow.  on  Dev.  45, 
17  Yes.  458,  3  Stark.  Ev.  1682, — nor  when  aa  award  is  required  by 
the  submission  to  be  under  the  hands  and  seals  of  the  arbitrators,  n 
sealing  signing;  Wats,  on  Awards  41,  217;  3  Stark.  Et.  1199;  6 
Taunt  645 ;  2  New  Law  Lib.,  No.  1,  54.  In  Sugd.  on  Vend. 
501,  it  is  said,  a  corporation  affixing  their  seal  is  tantamount  to  a 
signing  and  sealing  by  an  individual ;  and  the  authority  cited  i& 
Doe  T.  Flagg,  1  N.  R.  306.  In  that  case  the  question  arose  upon 
the  execution  of  a  promissory  note,  under  a  statute  which  required 
the  ^  name,  or  names,  mark,  or  marks,*'  to  be  signed  to  the  note ; 
and  the  court  held,  tliat ''  a  corporation  could  only  bind  itself  by  its 
corporate  seal,"  and  the  seal  beiifg  affixed  to  the  note  was  a  suffi- 
cient compliance  with  the  words  of  the  act.  The  first  point  ruled, 
that  a  corporation  could  only  bind  itself  by  the  corporate  seal,  is 
unsupported  by  authority;  Ang.  &  Am^  on  Corp.  152-3^  The 
case  was  decided  upon  the  peculiar  wording  of  the  act,  and  jthe  dic' 
turn  of  the  court  in  3  Lev.  1,  that  signum  signified  only  a  majrk^  and 
sealing  was  a  sufficient  mark.  Pow.  on  Dev.  42.  But  in  the  stat- 
ute of  1797  signing  means  a  subscription  of  the  grantor's  name  to 
the  deed,  and  sealing  mea^s  Bn  impression  upon  wax,  wafer,  oj 
other  adhesive  substance. 

2.  No  officer,  or  agent,  of  the  corporation  was  empowered  by 
deed,  or  otherwise  in  writing,  to  execute  this  mortgage.  It  being 
proved,  that  the  corporate  seal  is  affixed  to  the  deed,  it  is  clainiBd^ 
that  the  court  will  presume  it  was  affixed  by  proper  authority.  But 
this  presumption  is  rebutted  by  the  introduction  of  the  corporate 
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records,  which  show  that  no  vote  was  ever  passed,  authorizing  Ham- 
mond to  convey.  Ang.  d&  Am.  on  Corp.  157,  158.  8  Conn.  204, 
210.  Lumhard  v.  AldHch,  8  N.  H.  31.  2  Met.  163.  Under  the 
statute  of  1797  it  is  insisted  that  a  corporation  could  onl j  empower 
an  agent  to  convey  their  real  estate  by  a  power  of  attorney,  executed 
in  the  manner  required  by  the  ninth  section  ;  Chip.  R.  150,  Ed.  of 
1793 ;  livings  Bank  v.  Davis  et  al,  8  Conn.  208, 210;  and  if  they 
could  not  do  that,  then  a  power  of  attorney,  executed  as  is  required 
by  the  common  law,  must  be  adopted.  2  Kent  290.  8  Wheat. 
338.    2Plowd.  535. 

3.  This  mortgage  is  not  acknowledged,  or  proved,  as  the  deed 
of  the  corporation,  or  president.  Hinde's  Lessee  v.  Longwarih,  11 
Wheat.  199 ;  6  Cond.  R.  274.  Stanton  v.  Button,  2  Conn.  527. 
Pendleton  v.  Button,  3  Conn.  406.  Hay  den  v.  Wescott,  11  Conn. 
129.  The  certificate  is  not  evidence  of  proof  of  the  deed,  because 
the  contingency,  upon  which  the  proof  of  a  deed  will  be  taken  in 
lieu  of  an  acknowledgment,  had  not  arisen. 

The  thirtieth  section  of  the  statute  of  1797  will  not  aid  this  cer- 
tificate ;  that  section  was  not  intended  to  permit  any  other  execu- 
tion of  a  deed^  than  that  prescribed  in  the  statute. 

The  6pinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  case  of  great  magnitude,  and,  on  many 
accounts,  of  considerable  difiicuTty;  and  having  been  three  times 
argued  before  this  court  at  great  length,  and  with  such  uncommon 
thoroughness  and  ability,  as  to  leave  little  ground  for  expecting 
much  additional  aid  in  that  way ;  and  having  obtained  the  opinion 
of  all  the  members  of  the  court,  who  can  act  in  the  determination 
of  the  case,  we  have  deemed  it  proper  not  longer  to  delay  the  de- 
cision. Of  the  two  members  of  the  court  now  absent,  who  were 
present  at  both  the  former  arguments,  the  Chief  Justice  concurs 
with  the  decision  made  below,  but  in  some  respects  upon  different 
grounds,  perhaps,  and  Judge  Bennett  with  the  opinion  which  is  now 
to  be  pronounced,  as  the  opinion  of  the  court ;  and  he  also  concurs, 
in  the  main,  with  Judge  Kellogg  and  myself  in  the  grounds  of  the 
opinion.  Judge  Davis,  who  concurs  in  the  result,  but  not  fiiUy  in 
the  reasons  and  grounds  by  which  we  arrive  at  that  conclusion,  will 
deliver  a  separate  opinion. 
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We  have  stated  the  results  of  the  three  consultations  and  interven- 
ing examinations  of  this  case  thus  minutely,  that  the  parties  may  be 
able  to  form  a  just  estimate  of  the  propriety  of  having  the  case  far* 
ther  discussed,  and  may  perceive  that  every  chance  has  been  afford- 
ed the  orator,  which  could  reasonably  be  supposed  to  be  of  any 
avail.  And  we  have  all  felt  sincerely  desirous  of  upholding  the  deed,  if 
it  could  be  done  without  too  great  violence  to  established  principles. 
We  will  now  state,  as  briefly  as  possible,  the  reasons,  which  have 
seemed  to  us  invincible,  in  the  way  of  such  a  determination.  See 
Lord  Denman's  remarks,  at  the  the  close  of  his  opinion  in  Hilton 
V.  Earl  of  Granville,  48  E.  C.  L.  730. 

It  should  be  borne  in  mind,  that  here  is  no  question  in  regard  to 
the  present  validity  of  this  deed,  as  against  the  corporation.  They 
make  no  question  of  that  kind ;  the  bill  is  taken  as  confessed 
against  them ;  and  the  orator  is  entitled  to  his  decree,  so  far  as  they 
are  concerned.  And  if  it  were  originally  defective  as  a  statute  con- 
veyance, it  is,  at  all  events,  evidence  of  a  contract  to  convey ;  and  a 
court  of  equity  will,  in  such  cases,  always  decree  a  conveyance  ac' 
cording  to  the  contract.  And  if  there  were  any  defect  of  authority 
originally  in  the  persons  who  professed  to  act  on  the  part  of  the  cor- 
poration, the  deed  has  been  so  repeatedly  recognized,  by  votes  of 
the  corporation,  as  a  good  deed,  that  the  corporation  would  now  be 
held^  fully  to  have  ratified  it; — but  this  will  not  give  it  effect,  as  a 
registered  deed. 

But  tlie  great  question  in  this  case  is,  whether  this  deed  was  so    p 
executed,  as  to  be  entitled  to  registry,  under  our  statute.  If  not,  then    / 
clearly  the  orator  cannot  expect  to  prevail.    For  it  has  been  too  of^en  ^ ; 
determined  to  be  now  brought  in  question,  that  the  registry  of  a  de-  \ 
fective  deed  is  no  notice  of  title  to  any  one.     It  is  not  evidence  of 
the  facts  which  it  contains,  as  die  original  would  be.     If  defective, 
as  a  deed,  in  the  formal  requisites  of  its  execution,  or  proof,  it  is 
not  entitled  to  registration  at  all,  any'morethan  any  other  instrument 
whatever. 

It  will  next  be  important  to  inquire,  then,  how  a  deed  of  land 
must  be  executed,  to  entitle  it  to  registration.   -Upon  this  subject, 
we  apprehend,  there  can  be  but  one  opinion.    It  must  be  executed  ^ 
according  to  the  statute  requisites,  by  which  the  registry  of  deeds  . 
is  established.    It  never  has  been  contended,  since  the  enactment 
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of  our  statutes  requiring  deeds  of  land  to  be  executed  with  certain 
specified  requisites,  that  a  deed,  executed  merely  according  to  the 
common  law  requirements,  was  good  to  convey  the  land,  or  that 
such  a  deed  was  entitled  to  registration.  And  to  establish  such  a 
prc^sition,  at  any  time,  would  be  a  virtual  repeal  of  the  statute, 
and  would  be  especially  strange,  not  to  say  absurd,  after  more  than 
half  a  century  of  uniform  acquiescence  in  regard  to  the  construc- 
tion of  the  statute. 

It  must,  then,  be  admitted  upon  all  hands,  that  all  deeds  of  land, 
to  be  entitled  to  registration,  must  conform  substantially  to  the 
requisites  of  the  statutes ;  in  other  words,  that  the  statute  mode  of 
conveyance  is  exclusive  of,  and  did,  when  it  came  in  force,  repeal 
all  others,  so  far  as  it  provided  a  new  mode  of  conveyance.  If, 
through  design,  or  inadvertence,  its  provisions  were  wholly  inappli- 
cable to  any  class  of  persons,  natural,  or  artificial,  then,  doubtless, 
their  rights  would  not  be  affected  by  the  statute  in  any  way.  They 
would  remain  just  as  they  were  before.  In  this  state  of  the  case  it 
has  b^eo  made  a  serious  question  in  the  argument,  whether  the 
plaintiff's  deed  was  sufficient  to  have  entitled  it  to  registration,  if 
ihe  statute  of  1797  were  still  in  force,  at  the  time  the  deed  was  ex> 
/ecuted.  This,  it  seems  to  us,  is  taking  for  granted  the  main  ques- 
tion in  the  case. 

It  se.ems  to  us,  that,  if  we  concede  that  corporations  may  convey 
land  under  the  statute  of  1815,  and  also  under  that  of  1797,  it  fol- 
lows, of  course,  that  they  may,  also,  in  any  of  the  modes  pointed 
out  by  the  common  law,  and  that  natural  persons  may,  also, — ^which 
fve  have  already  considered,  as  to  naturaF  persons.  But  why  arti- 
ficial persons  should  any  more  be  authorized  to  convey  in  two  dif- 
ferent modes,  than  natural  persons,  is  certainly  not  easy  to  conjee* 
pqi^.  It  does  not  seem  to  us,  that  it  ever  would  have  occurred  to 
my  one,  as  a  mere  a  priori  argument  But  when  a  case  occurs, 
and  especially  one  of  such  magnitude  as  the  present,  an  anxiety  to 
save  it  will  suggest  modes  of  argument,  which  nothing  else,  almost, 
will ;  and  especially^  when  some  technical  requisite  has  been  omit- 
ted through  inadvertence^  will  courts  go  very  far  to  uphold  a  conr 
veyance,-«>-apd  more  especially,  when  it  has  been  long  acquiesced 
in.    But  tbi^  relaxation  must  bayp  $omt  limits,  and  must  not  be  ex^ 
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ercised  by  a  mere  arbitrary  discretkm  of  the  coort  If  that  were 
so,  no  one  could  ever  form  any  opinion  what  would  not  be  held 
good. 

Is  there,  then,  any  ruUy  by  which  this  deed  can  be  made  good. 
No  other,  it  seems  to  ns,  except  to  make  out,  that  the  statate  of 
1615  still  left  the  statate  of  1797  in  force  as  to  corporati<»is.  This 
it  seems  impossible  to  maintain  with  any  d^g^ree  of  plausibility. 
The  statate  of  1797,  it  is  acknowledged  on  all  hands,  had  no  nat- 
ural adi^tation  to  the  case  of  corporations.  It  is  matter  of  history, 
that  the  profession  generally  entertained  serious  doubts,  whether  a 
corporation  coold  execute  a  deed  in  ccmformity  with  the  statute  of 
1797, — whether,  in  fact,  the  common  law  mode  of  conreyance,  as 
to  corporations,  was  not  still  in  force.  This  is  evidenced  by  the  re- 
peated specific  provisions,  contained  in  the  charters  of  corporations 
before  1815,  directing  the  mode  in  which  they  should  convey  their 
real  estate.  This  continued  to  be  the  very  general  practice  of  the 
legislature  until  the  time  of  passing  the  statute  of  1815;  since  that 
time  these  special  provisions  in  charters  have  wholly  ceased. 

These  facts  constitute  a  legislatve  declaration, — 1,  That  the  statute 
of  1797  was  defective,  as  to  its  application  to  corporations;  2,  That 
the  statute  of  1815  was  passed  to  remedy  that  defect:  3,  That 
Buboequently  corp<wations  were  expected  to  convey  in  accordance 
with  the  provisions  of  the  latter  statate.  The  case,  then,  seems 
to  us  very  much  the  same,  as  if  this  statute  of  1815  had  been  ang» 
inaUy  a  part  of  the  statute  of  1797, — as  it  now  is  of  the  Revis* 
ed  Statutes.  For  all  statutes  in  regard  to  the  same  subject  mat* 
ter  are  to  be  construed  together,  as  parts  of  one  system.  If,  then, 
it  had  been  provided  originally,  that  ali  deeds  should  be  exe- 
cnted  in  the  manner  pointed  out  in  the  statute  of  1797,  but  that 
corporations  might  convey  land  by  the  deed  of  their  president,  recit- 
ing the  vote  authorizing  the  conveyance,  wh^i  it  was  found  that 
the  general  provisions  did  not  apply  to  corporations,  could  there 
be  any  doubt,  that  the  mode  pointed  out,  in  regard  to  them,  was  in- 
tended to  be  the  exclusive  mode,  in  which  such  bodies  should  convey 
land?  None,  I  apprehend,  whatever.  But  is  not  the  present  case, 
in  connection  with  the  acknowledged  history  of  the  occasion  of 
passing  the  statate  of  1815,  quite  as  conclusive  as  the  case  suppos- 
ed? 
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If  the  provisions  of  the  statute  of  1815  had  been  included  in  the 
charter  of  this  corporation,  it  would,  it  seems  to  us,  be  somewhat 
difficult  to  argue,  that  they  might  still  convey  their  land,  in  disre- 
gard of  the  specific  provisions  of  their  charter,  under  the  general 
law  of  1797,  which  had  no  natural  adaptation  to  the  case  of  con- 
veyances by  corporations,  and  which  is,  in  fact,  known  to  have  been 
adopted  with  principal  reference,  and  probably  exclusive  reference, 
to  natural  persons.  It  seems  to  us  such  a  course  of  argument  will 
find  few  advocates  bold  enough  to  defend  it.  But  is  it  not  a  uni- 
versal principle,  in  regard  to  the  law  of  corporations,  that  their 
charters  are  subject  to  all  the  general  laws,  in  force  at  the  time  of 
their  creation,  as  much,  precisely,  as  if  those  general  laws  had  been  ' 
specifically  repeated  in  their  individual  charters?  Was  not  that  con- 
fessedly the  intention  of  the  l^islature,  in  passing  the  statute  of 
1815  ?    The  facts  already  alluded  to  sufficiently  show  this. 

The  expression  in  the  statute  of  1815,  ''may  convey"  &c.,  is,  it 
seems  to  us,  not  difficult  of  explanation.  It  is  more  consonant  to 
sound  sense  and  good  taste,  to  use  that  form  of  eiqiression,  wh^i 
the  legblature  is  conferring  a  power,  to  be  exercised  at  the  discre- 
tion and  for  the  benefit  of  the  corporation.  The  form  of  expression 
**  shall  convey,"  when  they  might  never  have  occasion  to  convey, 
would  be  very  inappropriate  to  express  the  idea  intended.  But 
when  some  duitf  is  required  of  the  corporation,  as  keeping  records, 
then  the  appropriate  term  is  ''shall  keep,** — ^which  we  find  to  be  the 
case  in  this  very  statute.  How  very  absurd  would  an  interchange 
of  these  forms  of  expression  sound,«-The  corporation  may  keep 
records,  but  shaU  convey  land. 

We  cannot,  then,  as  we  think,  hold,  that  the  statute  of  1815  mere- 
ly superadded  another  mode  of  conveyance  by  corporations,  leaving 
the  former  mode,  whatever  it  was,  still  in  force,  and  giving  them  an 
election  which  to  adopt,  without  violating  the  rules  of  constructi<Ni 
already  stated,  and,  still  farther,  holding  that  a  subsequent  statute, 
making  other  and  more  specific  provisions  as  to  the  same  subject 
matter,  still  leaves  the  former  statute  in  force.  We  think  no  case 
can  be  found,  going  this  length.  It  must  be  admitted,  that  the  case 
cited  from  3  Howard's  Rep.  goes  great  lengths, — ^no  doubt  to  the 
very  extreme  verge  of  sound  construction ;  but  it  stops  far  short  of 
what  is  here  asked  for.    It  is,  in  fact,  rather  an  authority  in  favor 


FEBRUARY  TERM,  1847.  ai9 

lib  MS,  Adm'r,  «.  Beooinfton  Iroo  Co.  et  al. 

of  the  view  we  adc^l,  in  one  particular,  wJien  it  is  held,  thai  the 
subseqaent  specific  provisiona  did  repeal  the  former  geHcrai  provis- 
ions, in  requiring  justices  of  the  peace  to  be  commissioned  by  the 
court,  in  order  to  take  the  acknowledgment  of  deeds  in  the  case 
under  consideration. 

Whether  a  new  law,  by  inq>lication,  supersedes  an  old  one  ijqpon 
the  same  subject  cannot  well  be  determined,  in  most  cases,  by  any 
merely  a  priori  rules  of  argument,  or  construction,  but  must  depend 
very  much  upon  the  peculiar  circumstances  of  each  case, — ^the  old 
and  the  new  law, — the  mischief  and  the  remedy.  If  I  were  to  il« 
lustrate  the  subject  by  a  homely  comparison,  I  could,  perhqw,  adopt 
none  more  in  point,  than  that  of  the  dUconHnuance  of  an  old  road 
by  laying  out  a  new  one,  merely,  wiih4mi  any  idhar  act.  If  the  new 
road  wholly  superseded  any  necessity  whatever  for  the  old  one,  then 
the  old  one  would  be  discontinued  hy  impUcationj-^othenifiBe  not 

The  statute  of  1815  seems  to  have  been  intended  to  put  deeds  ex- 
ecuted by  coiporations  upon  the  same  footing  with  other  deeds,  ex« 
ecuted  by  virtue  of  sl  power, — that  is,  that  the  power  itself  should 
appear  upon  the  record  Hence  the  vote  authorizing  the  president 
to  convey  land  must  be  recited  in  the  deed.  We  do  not  consider, 
that  the  corporation  must  always  convey  their  land  by  an  officer 
called  a  president.  It  does  not  seem  very  important,  what  the  name 
of  the  officer,  or  agent,  is,  or  whether  he  have  any  name ;  but  the 
essence  of  the  requisition  is,  that  the  deed  must  be  executed  in  pur- 
suance of  some  vote  of  the  corporation,  and  that  this  vote  must  be 
recited  in  the  deed.  And  this,  we  think,  after  the  passing  of  the  stat- 
ute of  1815,  was  intended  to  be  the  uniform  and  the  only  mode  of 
conveying  land  by  corporations. 

I  know  of  no  rule  of  construction  of  statutes  of  more  universal 
application,  than  that  later  and  more  i^cific  statutes  do,  as  a  gen- 
eral rale,  supersede  former  and  more  general  statutes,  so  far  as  the 
new  and  more  specific  provisions  go.  I  think,  too,  that  the  case  of 
Wheelock  v.  Moulton^  15  Yt  519,  has  fully  decided  this  very  case, 
ind  upon  this  very  ground.  For  although  there  were  two  grounds 
urged  in  thai  case,  and  both,  to  my  mind,  free  from  doubt,  yet 
the  court  were  agreed  only  ijqM>n  the  frst  ground, — that  a  deed 
signed  by  all  the  corporators,  and  professing  to  convey  the  land 
of  the  corporation,  was  not  binding  upon  the  corporation,  unless  ex- 
d2 
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ecuted  t»  pursuance  of  same  vote  of  the  corporation,  and  tit  con- 
formity  with  the  statute  of  1815.  I  thought,  to  be  sure,  that  that 
deed  did  not  describe  any  land  of  the  corporation ;  but  upon  that 
point  the  court  were  not  agreed,  and  the  case  was  decided,  and 
was  intended  to  be  put,  mainly  upon  the  other  ground.  It  is  cer- 
tainly a  new  mode  of  getting  rid  of  the  authority  of  a  decision,  that 
because  it  is  put  upon  two  grounds,  it  is  authority  upon  neither. 

But  under  the  statute  of  1797  we  have  to  adopt  a  very  liberal 
construction,  in  order  to  bring  this  case  within  its  proTisions.  It  is 
almost  as  difficult  to  save  this  case  here,  as  upon  the  other  ground, 
it  seems  to  me. 

1.  In  regard  to  th^e  being  any  proper  evidence  of  the  consent 
of  the  corporators  to  the  deed,  before  its  execution.  And  if  the 
deed  was  not  executed  by  the  consent  of  the  corporators,  at  the 
time  of  its  registration,  then  no  after  confirmation  by  the  corpora- 
tion will  give  it  validity,  as  a  registered  deed.  And  if  not  a  valid 
registered  deed,  then  it  will  not  take  precedence  of  the  defendants' 
attachments,  unless  upon  proof  of  notice  to  them  of  the  existence  of 
the  deed,  after  its  confirmation  by  the  corporation, — which  is  not 
attempted. 

Upon  the  point  of  the  consent  of  the  corporation  to  the  execution 
of  this  deed,  I  readily  admit,  that  we  are  not  to  require  unreasona- 
ble or  unusual  proof.  If  a  corporation  keep  no  records,  and  are 
by  law  required  to  keep  none,  then  we  must  be  satisfied  by  oral 
proof  of  the  consent  of  the  members ; — and  such  is  the  rule  at  com- 
mon law,  and  in  many  of  the  states.  But  in  a  case  like  the  present, 
where  the  corporation  keep  continuous  records  of  all  their  doings, 
as  much  as  a  town,  or  city,  or  other  municipal  corporation,  and 
where  these  and  all  similar  corporations  are  by  express  statute  re- 
quired to  keep  such  ''x^ooxA  of  all  their  doings,'*  which  shall  be 
open  to  the  inspection  of  all  persons  interested  therein,  is  it  unrea- 
sonable to  require,  that  some  consent  to  the  conveyance  shall  be 
shown  by  such  records,  or  at  least  by  some  vote  of  the  corporation, 
when  the  members  were  regularly  assembled  for  that  purpose  ? 
Unless  we  do  require  this,  we  disregard  the  statute  of  1615  in  an- 
other important  particular,  and  go  back  to  the  common  law,  or  the 
law  of  New  York,  instead  of  the  law  of  Vermont. 

I  do  not  insist,  that  there  must  have  been  a  vote  authorizing  this 
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coaTeyance  in  express  terms.  But  certain] j  there  must  have  been 
thia^  or  the  appointment  of  such  a  board  of  directors,  as  wouJd,  by 
fair  implication,  possess  this  power.  Nothing  of  this  kind  appears, 
—certainly,  unless  it  is  to  be  inferred  from  the  fact  of  all  the  cor* 
porators  being  present  at  the  time  of  the  execution  of  this  deed. 
But  all  except  Hammond  were  present  for  the  purpose  merely  oS 
conveying  their  stock.  They  did  not  meet  for  the  purpose  of  acting 
in  regard  to  any  corporate  business,  nor  does  it  appear  that,  they 
were  at  ail  cansuUed  in  regard  to  it.  But  they  now  say  they  con* 
sented  to  the  execution  of  the  deed, — ^that  is,  I  suppose  they  made 
no  excess  resistance  and  now  think  they  were  willing  at  that  time* 
This  is  just  that  convenient  degree  of  uncertainty,  that  will  permit 
one  to  incline  the  evidence  of  consent  according  to  his  present  wish* 
es,  or  prepossessions.  If  these  corporators  now  felt  an  interest  in 
defeating  this  mortgage,  can  it  be  doubted,  that  they  might,  with 
perfect  and  strict  regard  to  truth,  testify  that  no  vote,  or  consent, 
of  the  corporation  was  ever  given  to  this  deed,  and  that  a  majority 
of  the  corporators  did  not  dissent,  because  they  were  not  consulted, 
— and  thus  leave  it,  where  it  is^  the  mere  act  of  the  chairman? 

It  is  not  probable  to  my  mind,  that  those,  who  advised  the  man* 
aer  of  executing  this '  deed,  supposed  it  was  necessary  to  have  the 
consent  of  any  one,  except  Hammond,  so  far  as  the  execution  of 
the  deed  by  the  corporation  was  concerned,  or  that  they  had  any 
sospicitm,  that  the  law  governing  the  corporation  required  records 
of  all  their  doings  to  be  kept.  This  part  of  the  statute  is  express ; 
it  is  shall^  and  not  tnay;  and  why  was  this  provision  of  the  law  also 
disregarded  ?  For  the  same  reason,  doubtless,  that  the  whole  busi* 
ness  of  this  corporation  has  been  conducted  in  reference  to  the  law 
of  another  state.  It  is  not  a  little  remarkable,  that  the  New  York 
conveyancers,  who  drew  this  deed,  should  not  have  thought  of  the 
propriety  of  conforming  to  the  laws  of  the  state  where  the  corpora^ 
tion  was  created,  and  where  it  existed,  if  any  where,  and  where  the 
land  was  situated. 

Many  of  the  views  above  expressed  are  certainly  confirmed  by  the 
reasoning  of  the  court  in  Bank  of  United  States  v.  Dandridge,  12 
Wheat.  64,  6  Pet  Cond.  R.  440. 

2.  But  if  we  could  get  over  this  point,  it  is  still  obvious,  that  this 
deed  is  not  signed,  within  any  fair  and  reasonable  construction  of 
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the  statute  of  1797.  The  statute  requires  a  deed  of  land  to  be 
signedj  for  the  very  same  reason  that  certain  contracts  are  re- 
quired by  the  statute  of  frauds  to  be  signed, — that  they  may  not  be 
exposed  to  the  uncertunty  of  oral  proof.  No  one  doubts,  that  such 
was  the  intention  of  our  legislature,  in  requiring  conreyances  of 
land  to  be  signed  by  the  grantor.  And  I  do  not  understand,  that  it 
is  contended,  that  signing,  in  the  case  of  a  conveyance  by  natwrai 
persanSf  can  be  dispensed  with.  And  I  confess  I  do  not  well  com- 
prehend the  force  of  the  argument,  which  dispenses  with  signing  by 
corporations.  This  is  done  in  England,  I  admit,  and  in  New  York, 
in  many  cases. 

This  is  urged,  first,  upon  the  ground  of  necessity.  But  there  can  be 
nothing  in  this.  A  corporation  may  sign  a  deed,  as  well  as  seal  it. 
Both  must  be  done  by  some  ag^it  And  so  may  natural  persons  do 
both  these  acts  by  the  hand  of  some  one,  tn  their  presence.  But  still 
there  is  a  necessity  that  the  name  of  the  grantor  should  be  stibserib^ 
edf  to  designate  it  as  his  deed. 

But  it  is  farther  said,  that  seating,  in  the  case  of  a  corpwation,  is 
equivalent  to  signing  and  seating  by  a  natural  person.  But  this  is 
not  true.  The  seal  does  not  designate  the  corporation,  any  more 
than  the  seal  of  a  natural  person.  If  it  were  so,  there  might  be 
some  soundness  in  the  argument.  But  being  otherwise,  I  do  not 
see  why  the  name  of  the  corporation  should  not  be  subscribed  to  the 
deed  of  land,  as  much  as  that  of  a  natural  perscMi,  and  for  the  same 
reason.  Upon  any  other  construction,  it  seems  to  me,  we  make  the 
conveyance  to  rest  in  parol,  and  tliat  we  might  just  as  well  diq>ense 
with  signing  in  all  cases, 

3.  I  shall  spend  no  time  upon  the  acknowledgment  It  is  not 
attempted  to  be  sustained  upon  the  ground,  that,  being  executed  in 
New  York,  it  may  be  proved  according  to  their  laws.  Such  a  con- 
stmction  of  our  statute  of  conveyances  has  never  obtiuned.  Proof 
^ adudhy  a  witness  can  only  be  resorted  to  in  another  state,  when 
such  a  case  occurs,  as  admits  of  proof  in  this  state,  as  where  the 
grantor  refuses  to  acknowledge,  is  dead,  or  has  removed,  ^^c. 

But  this  acknowlegment  is  much  like  the  rest  of  the  deed.  It  is 
no  acknowledgment,  no  pretence  of  any  such  thing;  it  is  proof, 
and  nothing  else, — treating  Hammond  as  a  subscribing  witness  to 
the  deed*    But,  inasmuch  as,  if  he  conld  seal  the  deed,  be  could 
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also  acknowledge  it,  we  are  asked  to  treat  his  testimony  as  an  ac- 
knowledgment. That  is  undoubtely  making  it  something,  which 
it  was  never  intended  to  be.  But,  as  the  one  who  attempted  to 
prove  it  was  the  one  to  acknowledge  it,  if  any  one  had  any  such 
auth<Nrity, — ^which  is  not  shown, — if  we  could  get  along  with  the 
rest  of  the  case,  I  think  we  could  with  this  part  of  it. 

The  case  of  Burreli  v.  Nahani  Bank,  2  Met.  163,  is  no  author- 
ity for  this  case.  The  only  question  there  was,  whether  the  mort- 
gage was  good  against  the  bank ;  and  the  court  held  it  good,  on  the 
ground  of  ratification.  The  case  of  Gordon  v.  Preston,  1  Watts 
385,  comes  very  near  in  point,  but  differs  in  one  essential  particular 
from  the  present  case.  That  deed  seems  to  have  been  in  proper 
formy  and  the  only  objection  was  a  defect  of  authority  in  those  who 
executed  it, — ^which  defect,  it  was  held,  was  cured  by  subsequent 
ratification.  Perhaps,  if  this  deed  had  been  a  full  compliance  with 
the  requisites  of  the  statute,  we  should  not  have  held  it  void  for 
any  irregularity  in  the  original  power  to  execute  it,  after  long  ao* 
quiescence.  2^  King  v.  Theodarick,  8  East  543,  only  shows,  that 
all  the  corporators,  being  present,  may  transact  any  business,  being 
competent  for  them  to  do.  But  this  must  be  understood,  when  no 
statute  of  the  corporation  forbids  such  action  in  such  manner.  I 
tiave  no  doubt,  that  the  members,  being  all  present,  might  have  con- 
ferred the  authority ; — and  so  might  they  in  the  case  of  Wheelock  v, 
Moulton,  15  Vt.  519.  But  it  was  expressly  held  in  that  case,  that 
all  the  corporators  signing  the  deed  did  not  amount  to  the  action  of 
the  corporation.  There  must. be  some  action  as  a  corporation, — 
some  consent  given  with  intent  to  bind  the  corporation. 

Bechoith  v.  Windsor  Manufacturing  Co,,  14  Conn.  594,  was  a 
case  against  the  corporation  merely,  and  the  deed  was  executed  in 
pursuance  of  a  vote  of  the  corporation.  The  only  question  in  that 
case  was,  whether  the  vote  must  be  under  seal,  or  recorded  in  the 
town  clerk's  office.  Derby  Canal  Co,  v.  Wilmot,  9  East  360,  seems 
to  recognize  the  principle,  that  affixing  the  seal  of  a  corporation  is 
sufficient  to  pass  the  title  to  land,  if  it  be  done  with  that  intent. 
Bat  there  is  no  pretence,  that  the  common  law  of  conveyance  is  in 
force  here.  The  cases  from  New  York  show,  most  undoubtedly, 
that  such  is  the  rule  there.  6  Paige  56.  3  Johns.  226.  But  these 
decisions  cannot  affect  the  present  question.    This  deed  is  no  doubt 
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good  enough  in  New  York,  and  was  executed  with  reference  to  their 
laws.  From  the  case  of  The  Proprietors  of  the  MtU  Dam  Foundry 
T.  Hovey,  21  Pick.  417,  it  is  evident  the  practice  in  Massachusetts 
is,  that  deeds  of  land  by  corporations  are  to  be  signed  hj  some 
agent  authorized  to  do  so,  as  well  as  sealed. 

The  result  is,  that  the  decree  of  the  chancellor  must  be  reversed, 
and  the  case  be  remanded  to  the  court  of  chancery,  with  a  mandate 
to  dismiss  the  bill,  with  costs,  as  to  all  the  defendants  except  the 
corporation,  and  to  allow  the  orator  to  take  such  a  decree  as  he  may 
be  advised  against  the  corporation,  consistent  with  the  scc^  of  his 
bill. 

The  decree  of  the  chancellor,  dismissing  the  cross  bill,  is  affirm- 
ed, with  additional  costs. 

Davis,  J.  While  I  concur  in  the  result  just  announced  by  the 
presiding  judge,  I  find  myself  compelled  to  dissent  from  several  of 
the  positions  assumed  in  the  (pinion  delivered ;  and  as  they  embrace 
points  of  much  practical  importance,  which  may  hereafter  come  un- 
der discussion,  I  feel  unwilling  to  let  the  occasion  pass  without  some 
remarks  in  reference  to  them.  The  strong  and  acknowledged 
equity  of  the  orator's  claim,  I  confess,  inclined  my  mind  to  yield 
assent  to  the  arguments  and  authorities  adduced  to  obviate  mere 
technical  objections  to  this  mortgage.  Notwithstanding  this  nat- 
ural bias,  and  notwithstanding  there  are  respectable  authorities 
which  go  the  full  length  of  sustaining  it,  still,  ailer  such  considera- 
tion as  I  have  been  able  to  give  the  subject,  I  am  constrained  to  ad- 
mit, that,  on  some  material  points,  the  weight  of  reason  and  author- 
ity seems  to  be  adverse  to  the  validity  of  the  orator's  claim. 

Besides,  this  case  has  been,  I  am  informed,  three  times  argued 
l)efore  this  court,  and  first  and  last,  at  least,  before  all  the  judges 
competent  to  sit  in  it.  On  the  present  occasion  much  labor  and 
research  hav^  been  bestowed  upon  it  by  the  counsel  on  both  sides. 
Having  reference  to  the  known  and  supposed  opinions  of  the  other 
members  of  the  court,  I  am  satisfied,  that,  were  my  doubts  of  the 
propriety  of  the  general  result  more  tenacious  than  they  really  are, 
it  would  be  my  duty,  as  the  junior  member  of  the  court,  to  surrender 
them,  rather  than  be  the  means  of  protracting  an  expensive  contro- 
versy, with  no  prospect  of  farther  elucidation,  and  with  little  or  no 
reasou  to  anticipate  iu  the  end  a  different  result. 
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That  this  mortgage  must  fall  before  the  statute  of  November  3, 
1815,  if  that  statute  is  to  be  regarded  as  the  sole  source  of  authority 
in  the  corporation  to  convey  their  lands  by  mortgage,  I  have  no 
doubt;  for  the  deed  does  not  purport  to  have  been  executed  by  any 
one  as  president  of  the  corporation,  nor  does  it  contain  any  re- 
cital  of  a  vote  empowering  Mr.  Hammond,  or  either  of  the  other 
two  persons,  whose  names  and  seals  are  affixed  to  the  instrument, 
as  president,  director,  or  in  any  capacity,  to  execute  the  same. 

This  instrument  is  in  the  form  of  an  indenture  between  three  par- 
ties, the  Bennington  Iron  Company, — Charles  H.  Hammond,  Na- 
than Leavenworth  and  Duncan  P.  Campbell, — and  Francis  Depeau, 
the  orator's  intestate.  It  purports  to  have  been  signed  and  sealed  by 
Hammond,  as  chairman  of  the  company,  and  by  Hammond,  Leav- 
enworth and  Campbell,  as  individuals,  but  is  not  signed  by  Depeau, 
who  is,  in  the  body  of  the  instrument,  styled  the  party  of  the  third 
part.  It  recites  the  act  of  incorporation,  the  fact  that  the  three  in- 
dividuals above  named  were  the  sole  owners  of  the  capital  stock, 
and  that  the  corporation  and  the  stockholders  were  jointly  indebted 
to  the  orator's  intestate  in  $20,000,  for  which  they  had  given  their 
joint  bond,  conditioned  for  the  payment  of  the  same  by  a  time  speci- 
fied, and  then  proceeds  to  convey  by  mortgage,  to  secure  the  pay- 
ment of  said  sum  of  money,  certain  lands  in  Bennington,  belonging 
to  the  corporation,  and  also  the  shares  in  the  capital  stock  owned  by 
the  above  stock  holders. 

By  reference  to  the  act  of  incorporation  it  appears  that  a  presi- 
dent is  not  particularly  provided  for ;  and  it  does  not  appear,  that 
mch  an  officer  was  in  existence  at  the  date  of  the  mortgage.  There 
was  not  and  could  not  therefore  be  a  compliance  with  the  require- 
ments of  section  three  of  the  statute  of  1815.  A  vote  authorizing 
the  chairman,  if  indeed  it  is  not  absurd  to  suppose  the  continued 
existence  of  an  officer  by  that  name,  to  make  a  conveyance  would 
be  no  compliance  with  the  law.  The  deed,  however,  recites  no 
BQch  vote ;  and  it  is  not  pretended,  that,  in  point  of  fact,  any  such 
vote  was  ever  passed.  Were  it  otherwise,  the  declaration  on  oath 
of  Mr.  Hammond,  that  the  seal  affixed  to  his  name  was  the  corpor- 
ate seal,  and  was  so  affixed  by  him  by  and  under  the  authority  of  the 
corporation,  whether  made  in  the  form  of  an  acknowledgment  be- 


266  BENNINGTON  COUNTY. 

Isham,  Adm*r, «.  BehniDgton  Iron  Co.  et  al. 

fore  the  commissoner  in  New  York,  or  otherwise,  cannot  be  receiv- 
ed as  a  substitute  for  the  antecedent  corporate  vote,  and  the  recital 
thereof  on  the  face  of  the  deed,  as  required  by  the  statute.  Even 
if  this  kind  .of  evidence  were  admissible,  it  falls  short  of  the  statute 
requirement,  inasmuch  as  the  authority  claimed  has  reference  only 
to  the  affixing  of  the  seal,  and  has  none  whatever  to  the  signature. 
Signing  by  the  principal,  or  by  a  properly  constituted  agent,  is  at 
least  as  essential  as  sealing ;  and  no  valid  conveyance  by  deed  could 
be  made  without  one,  as  well  as  the  other. 

These  considerations  are  abundantly  sufficient  to  satisfy  me,  that, 
under  the  statute  of  1815,  this  mortgage  cannot  be  supported.  Had 
the  whole  question  rested  here,  I  should  not  have  felt  called  upon  to 
make  any  remarks.  I  cannot  accede  to  the  position,  that  this  statute 
must  be  so  construed,  as  to  exclude  every  other  mode  of  alienation 
by  a  corporation  previously  in  existence. 

There  is  nothing  in  its  language  importing  any  such  exclusion. 
It  is  the  first  general  statute,  indeed,  specially  providing  for  con- 
veyances of  real  estate  by  corporations ;  yet  it  is  not  seriously  pre- 
tended, that,  prior  to  1815,  turnpike,  manufacturing,  and  other  cor- 
porations, most  of  which  were,  in  their  several  charters,  author- 
ized to  purchase  and  convey  real  estate,  could  not,  under  the  law 
tlien  in  force,  make  a  valid  conveyance  by  mortgage,  or  otherwise. 

The  general  statute  of  1797,  prescribing  certain  formalities  to  be 
observed  in  the  conveyance  of  real  estate,  though  it  does  not  name 
corporations,  and  though  its  language,  in  some  respects,  seems  not 
precisely  adapted  to  these  artificial  persons,  has  nevertheless  been 
always  understood  to  authorize  conveyances  by  them.  They  can, 
indeed,  neither  sign,  nor  seal,  a  deed,  nor  acknowledge  it  before  a 
magistrate,  as  required,  without  the  intervention  of  an  agent ;  but 
by  such  agent  they  can  do  all  of  these  acts.  Under  that  statute 
this  corporation  could  have  executed  a  valid  mortgage  of  their  lands 
to  Depeau,  unless  it  is  to  be  regarded  as  superseded  by  the  statute  of 
1815.  Whether  this  conveyance  is,  in  fact,  in  conformity  to  the 
fcHrmer  statute,  I  shall  consider  presently. 

It  is  unquestionably  true,  that  a  subsequent  statute  may  often  be 
construed  as  abrogating  an  antecedent  one,  without  special  words 
of  repeal,  or  extension.  Many  cases  of  this  kind  are  to  be  found  in 
our  statute  book.    If  it  can  be  fairly  presumed,  fi-om  the  generality 


FEBRUARY  TERM,  1847.  257 

Isham,  AdmV,  v.  BonDiDgtoD  Iron  Co.  e(  al. 

of  the  language  used,  the  nature  and  completeness  of  the  new  pro- 
visions adopted,  or  the  incompatibility  of  the  old  and  new  enact- 
ments, that  it  was  the  intention  of  the  legislature  to  substitute  a  new 
and  entire  syalem  in  lieu  of  and  exclusive  of  the  old  one,  the  sub- 
stituted provisions  should  then  be  construed  in  the  same  manner^  as 
if  in  terms  made  esEclusive. 

Tried  by  these  tests,  I  cannot  concur  in  the  opinion  that  no  eon* 
vejance  by  a  corporation  can  avail,  unless  made  in  conformity  to  the 
statute  of  1815.     The  scope  and  object  of  the  statute,  as  well  as  its 
title  and  language,  clearly  indicate,  that  it  was  not  the  purpose  of 
the  legislature  to  intrdduce  any  new  and  exclusive  mode  of  convey* 
ance,  «^>plicable  to  all  corporations,  or  even  to  turnpike  and  manu- 
facturing corporations.     It  begins  by  declaring  the  shares  in  those 
of  the  last  nuned  description  to  be  personal  property,  and  proceeds 
to  designate  the  manner,  in  which  they  may  be  attached  on  mesne 
process,  and  sold  on  execution,  as  such.     It  points  out  the  mode  of 
proceeding,  when  no  clerk  exists,  in  case  of  non-payment  of  any 
tax,  OT  assessment,  autliorizes  the  first  named  to  hold  land  for  the  ac- 
commodation of  toll-gatherers,  imposes  a  penalty  for  taking  excess- 
ive toll,  or  unreasonably  delaying  travellers,  for  defacing  sign  boards, 
injuring  the  road,  d&c,  and  concludes  by  requiring  said  eorparatums 
to  keep  records  of  their  doings,  designate  the  shares  by  numbers 
and  the  proprietors  of  each  by  name.     Throughout,  no  allusion  is 
made  to  any  other  description  of  corporation,  except  in  the  third 
section,  designating  the  mode  of  conveying  real  estate,  in  which  the 
words    ''turnpike,   manufacturing,  or  oi&cr  private  corporation,^* 
are  introduced.     An  additional  statute,  passed  in  1817,  provides  « 
penalty  for  the  neglect  to  appoint  a  clerk,  and  for  refusal  to  exhibit 
by-laws  and  records ;  these  additional  provisions  are  confined  en- 
tirely to  the  two  kinds  of  corporation  above  named. 

Many  religious,  eleemosynary,  literary  and  other  corporations  had 
been  created  in  this  state  before  18 15^  empowered  to  hold  and  con- 
vey lands ;  and  many  others  have  been  created  since.  I  apprehend 
it  is  contrary  to  reason  and  all  sound  principles  of  construction,  to 
infer  an  intention  to  abrogate  modes  of  conveyance  theretofore  rec- 
ognized as  valid  in  respect  to  these,  from  a  loose  general  eaqpression 
like  the  above,  having  no  reference  whatever  to  such  corporations,, 
but  merely  to  certain  specified  corporations. 
33 
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I  am  of  (pinion,  from  these  considerations,  that  all  sach  bodies 
may  still  alienate  their  real  estate  in  the  same  way  and  with  the 
same  formalities  they  could  have  done  previously  to  1815,  unless, 
indeed,  the  clause  in  the  recent  Revised  Statutes  shall  be  construed 
as  more  comprehensive  than  the  former  statute.  True,  the  Ben- 
nington Iron  Company  was  a  manufacturing  corporation,  and  as 
such  came  within  the  scope  of  the  statute  of  that  year.  But  my 
object  is  not  to  prove  that  the  mode  indicated  in  the  third  section  is 
not  applicable  to  this  case ;  it  is  only  to  shew,  that  it  is  not  the  ex- 
clusive one.  It  is  a  question  of  construction  merely,  and,  as  such, 
the  fact,  that  in  all  other  cases  the  legislature  have  left  the  law  as  it 
was,  affords  strong  presumption  against  the  exclusive  character  of 
the  special  enactment  adverted  to. 

This  point  was  not  under  consideration  in  the  case  of  Warner  v. 
Mowtr  ei  aJ.,  11  Vt.  385.  In  the  case  of  Wheeloek  v.  MwUm  H 
al.,  15  Vt.  519,  it  is  indeed  said,  that,  "by  the  law  of  this  state 
corporations  can  only  convey  their  lands  and  real  estate  by  the  deed 
of  their  president,  reciting  the  vote  of  the  corpwation,  author- 
izing  the  conveyance."  The  case,  however,  required  no  opinion 
of  this  kind.  The  important  point  decided  by  the  court  was,  that  a 
mortgage  of  all  the  shares  in  a  corporation,  by  two  individuals,  being 
the  sole  owners  thereof,  could  not  operate  as  a  mortgage  of  the  real 
estate  of  the  corporation,  notwithstanding  the  shares  were,  in  the 
mortgage  deed,  described  to  be  land.  Nothing  can  be  clearer,  than 
the  distinction  between  the  lands  of  such  a  body,  owned  by  the  as- 
sociation collectively,  as  real  estate,  and  the  shares  in  its  ci^ital 
■lock,  owned  severally,  by  the  individual  members,  which  the  stat- 
ute of  1815  declares  shall  be  considered,  what  in  fact  they  were 
usually  considered,  independent  of  the  statute,  personal  property. 
That  the  conclusion  to  which  the  court  came,  adverse  to  the  claim 
asserted  by  the  mortgagee,  that  such  a  conveyance  operated  as  a 
mortgage  of  the  lands  of  the  company,  was  correct,  it  is  difficult  to 
doubt.  Indeed,  in  the  language  of  the  learned  judge  who  delivered 
the  opinion  in  that  case,  it  is  past  my  comprehension,  how  it  could 
ever  have  been  suspected,  that  such  a  deed  was  intended  to  carry 
with  it  the  real  estate.  This  is  all,  that  the  case  required  to  be  de- 
eded. Whatever  observations,  therefore,  fell  from  the  judge  in 
req>ect  to  the  authority  of  the  owners  of  all  the  shares  to  convey 
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the  coiporate  lands,  or  the  maimer  in  which  the  corporatioa  could 
have  conveyed  them,  whether  by  a  corporate  vote,  recited  in  the 
deed,  or  without  any  such  vote,  whether  under  the  corporate  seal, 
or  the  seal  of  the  president,  was  but  the  individual  opinion  of  the 
judge*  and  is  not  regarded  as  authoritative.  I  do  not,  thereforci 
understand,  that  it  has  ever  been  judicially  determined  by  this  court, 
that  corporations  can  convey  their  real  estate  in  no  other  way,  than 
that  pointed  out  by  the  statute  of  1815 ;  trnd  in  these  remarks  my 
object  has  been  to  prevent  my  own  concurrence  in  the  judgment  in 
the  present  case  from  being  regarded  as  influenced  at  all  by  the 
reasoning  on  this  point  in  the  main  opinion. 

The  inqK>rtant  question  with  me  has  been,  whether  this  mortgage 
could  be  sustained  under  the  statute  of  1707.  That  statute,  which, 
as  already  said,  is  general  in  its  terms,  makes  signing  and  uaUmg 
by  the  grantor  ess^itial  to  the  validity  of  a  deed.  If  done  by  an 
attorney,  agMkt,  or  other  person,  in  pursuance  of  competent  author- 
ity from  the  principal,  it  is  the  same  as  if  done  by  the  latter.  The 
coipcNration  seal  was  affixed,  as  it  is  to  be  presumed,  by  competent 
authority ;  but  the  deed  is  not  signed  by  it ;  the  only  signature  pur- 
porting to  be  for  the  company  is  that  of  C.  F.  Hammond,  chairiaan. 
There  is  no  difficulty  in  complying  with  the  statute  in  this  respect* 
No  doubt  an  agent  must  be  constituted,  either  by  deed,  as  before 
1815,  or  by  vote  simply,  under  that  statute.  When  so  constituted, 
he  can  sign  the  corporate  name, — as, "  The  Bennington  Iron  Com- 
pany, by  C.  F.  Hammond,"  or  '*  C.  F.  Hammond,  for  The  Benning- 
ton Iron  Company."  Either  of  these  modes  would  answer.  The 
deed  must  be  that  of  the  principal,  and  sealed  with  his  seal.  HuOe 
V.  Hagkiman,  2  East  145.  In  the  present  case  the  corporate  name 
is  not  affixed  to  the  instrument  by  Hammond,  or  any  other  person* 
Signing  as  "Chairman"  does  not  obviate  the  difficulty 4  for  it  is 
but  desert}^  persona.  Nothing  on  the  face  of  the  deed  goes  to 
show,  that  the  corporation  had,  in  any  manner,  constituted  Ham* 
mond  their  agent,  or  attorney,  with  power  to  execute  the  mcMrtgage; 
he  does  not  directly  profess  to  execute  it  in  their  behalf.*  He  seems 
to  have  assumed  that  his  possiticm  as  chairman  dispensed  with  all 
thb,  and  rendered  his  signature  as  such  equivalent  to  affixing  the 
corporate  name.    This  was  a  fatal  error,  and  neither  the  affixing 
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the  corporation  seal,  nor  the  statement,  under  oath,  in  the  subsequent 
acknowledgment,  can  be  regarded  as  sapplying  the  deficiencj. 

Although  there  are  authorities  to  the  effect,  that  simply  affixing  a 
seal  is  tantamount  to  both  signing  and  sealing,  especially  in  respect 
to  corporations,  which  were  said  to  speak  and  could  only  speak  by 
'  tbeir  common  seal,  the  doctrine  is  antiquated  and  obsdete ;  and, 
if  I  am  right  in  supposing  that  a  corporation  can  at  all  make  a  deed 
of  convey ance  under  the  statute  of  1797,  every  sound  principle  of 
construction  forbids  the  idea,  that,  when  both  signing  and  sealing 
are  expressly  required,  and  both  are  equally  practicable,  one  is  to 
be  understood  as  comprehending  the  other. 

A  similar  objection  lies  against  the  acknowledgment,  required  in 
this  case  to  uphold  this  mortgage  against  the  antagonist  claims  of 
creditors.  It  is  not  acknowledged  by  any  one  assuming  to  act  in 
behalf  of  the  corporation,  as  the  deed  of  the  corporation,  which  it  is, 
if  anything.  Whatever  efficacy  it  may  have  as  a  conveyance  of  the 
shares,  it  can  have  none  as  a  mortgage  of  the  lands  of  the  company. 

On  these  grounds,  mainly,  I  concur  in  denying  to  the  orator  a 
right  to  fcHreclose,  as  against  those  defendants,  who  have  claims  upon 
the  ftortgaged  lands  as  attaching  creditors.  I  am  satisfied,  also, 
that  the  deed,  on  the  face  of  it,  should  carry  some  general  statement 
of  the  nature  of  the  authority  and  the  character,  or  capacity,  in 
which  the  agent  assumes  to  make  the  conveyance. '  This  may  be 
by  vote,  by  power  of  attorney,  or  other  deed,  empowering  the  agent 
to  act  in  the  matter.  This  deed  purports,  indeed,  to  be  tripartite, 
one  party  being  the  corporation ;  but  there  is  no  statement  of  any 
fact,  or  circumstance,  indicating,  prima  facie ^  that  Hammond,  at 
either  of  the  other  persons,  whose  names  are  affixed,  was  vested 
with  authority  to  bind  the  corporation.  The  addition  of  "  chair- 
man "  imports  no  such  authority,  any  more  than  would  the  word 
director,  clerk,  stock-holder,  member,  or  any  other ;  for  mm  constat^ 
that  such  addition  has  anything  to  do  with  the  right  to  sign  and  seal 
a  deed  for  the  company.  Our  registry  system  required,  that,  when 
a  conveyance  should  be  made  by  attorney,  under  a  power,  this  lat- 
ter instrument,  as  well  as  the  conveyance,  should  be  recorded.  No 
inference  on  this  point  can  be  drawn  from  the  fact  stated,  that  all 
the  stock^holders  signed  the  deed.     This  was  necessary,  in  order  to 
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convey  their  individual  shares.  Neither  collectivelj  nor  separately 
do  they  profess  to  be  clothed  with  the  power  to  execute  a  deed  for 
the  coqx>rate  body. 

Such  acts  of  ratification  subsequently,  as  are  relied  upon  by  the 
orator,  whatever  avail  they  may  be  of  as  between  him  and  the  cor* 
poration, — and  no  defence  is  here  set  up  by  the  latter,-— cannot  be  in- 
terposed, to  turn  aside  the  rights  of  tlie  other  defendants,  even  though 
they  took  place  previous  to  the  attachments,  and  though  they  were 
apparent  on  the  corporate  records. 

In  conclusion,  I  will  remark,  that,  in  considering  the  case  in  ref- 
erence to  the  statute  of  1815, 1  am  unwilling  to  give  so  stringent  a 
construction  to  the  language  of  the  third  section,  as  has  been  given 
by  the  presiding  judge.  That  the  deed  of  the  president,  literally, 
under  his  own  seal,  reciting  the  vote,  &c.,  will  satisfy  the  terms  of 
the  statute,  I  am  not  disposed  to  question.  A  close  adherence  to 
the  letter  will,  perhaps,  justify  such  a  ccmdusion.  But  I  am  far 
from  thinking,  that  a  deed  of  the  corporation,  under  their  seal» 
signed  by  the  president,  as  such,  for  the  corporation,  and  reciting 
the  vote,  would  not  equally  carry  out  the  intention  of  the  legislature. 
Such  would,  in  a  sense,  be  as  much  the  deed  of  the  president,  and 
a  conveyance  by  him,  as  the  other ;  inasmuch  as  his  concurrence, 
in  his  official  character,  is  required,  to  give  validity  to  it.  This 
view  of  the  subject  may  be  thought  to  receive  some  countenance 
from  the  phraseology  employed  in  the  late  revbion,  which  seems 
to  have  intended  to  extend  the  provision  to  all  corporati<ms,  public, 
or  private,  and  yet  uses  language,  without  apparent  intention  to 
d^art  from  the  previous  provision,  which  clearly  supposes  the  deed 
to  be  thai  of  the  corporation,  through  the  interventicm  of  the  agent, 
authorized  by  vote,  whether  he  be  president,  or  some  other  person, 
either  in  or  out  of  the  corporation. 
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Joseph  Dix  v.  Town  of  Dummerston. 

Under  the  Reyised  Stattttes  the  selectmen  of  a  tewn  bare  power  to  rabmit 
jto  arbitration  any  such  claims  against  the  town,  as  the j  are,  by  the  statate, 
aothorised  to  audit  and  adjost ;  and  the  town  will  be  bound  by  an  awaid 
made  in  puisnance  of  such  aubmissioa. 

In  this  case  a  claim  was  preferred  against  a  town  for  building  a  bridge,  and 
the  selectmen  of  the  town  agreed  with  the  claimant,  by  writing  under  seal, 
to  submit  the  matter  to  arbitration ;  and  it  was  held,  that  the  town  was 
bound  by  the  award  made  in  pursuance  of  such  submission. 

Debt  oh  an  award.  The  plaintiff  alleged^  in  his  declaration,  that, 
certain  difficulties  haying  arisen  between  him  and  the  town,  in 
refisreiice  |o  a  claim  preferred  by  him  against  the  town  for  build- 
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ing  a  bridge  in  the  highway  diBtriot  lor  which  he  was  highway 
sanreyor,  the  town,  by  their  sdectmen,  and  the  j^aintiff,  by  writing 
onder  seal,  October  5,  1844,  snbmitfted  the  same  to  the  arbitrament 
and  final  determinadon  of  Oacar  L.  Shafter,  an  arbitrator  mataaliy 
chosen  by  the  parties ;  that  a  hearing  was  duly  had,  and  the  arbi- 
trator awarded,  that  the  town  shoold  pay  to  the  plaintiff  $1^07, 
and  his  cost,  taxed  at  18,63;  and  that  the  town  had  neglected  to 
comply  with  the  terms  of  the  award.  The  defendants  pleaded,  among 
other  pleas,  that  the  snbmission  was  entered  into  by  the  selectmen 
of  the  town^  without  the  authority,  or  consent,  of  the  town,  and  that 
the  town  had  never  adapted  or  approved  of  the  submisBion,  or  ac- 
cepted the  award.  To  this  plea  the  plaintiff  replied,  that,  at  the 
annaal  March  meeting  of  the  town,  holden  in  the  year  1844,  Mai- 
tin  Moore,  John  B.  Miller  wtd  Asa  Boyden  were  duly  elected  and 
chosen  selectmen  of  the  town  for  the  year  then  next  ensuing,  with 
all  the  powers  incident  by  law  to  that  office,  and  that,  by  Tirtne 
of  those  powers,  said  Miller  and  Boyden  did,  for  and  in  behalf  of 
the  town,  make  and  sign  the  said  submission,  and  submitted  the 
said  claim  to  arbitration,  absque  kae  that  the  said  submission  was 
made  and  entered  into  by  the  seleetmen  without  the  authority  and 
consent  of  the  town.  To  this  replication  the  defendants  demurred. 
The  ccranty  court,  April  Term,  1845, — ^Wii.uams,  Ch.  J.,  pre- 
siding,— adjudged  the  replication  sufficient ;  to  which  decision  the 
defendants  excepted ; — ^and,  the  other  issues  baring  been  determine 
cd  in  favor  of  the  plaintiff,  the  case  was  passed  to  this  court, 

Bradley  «$*  Walker  for  defendants. 

The  powers  of  selectmen  are  derived  wholly  from  the  statute  t 
md  there  is  no  pretence,  that  specific  power  is  gfven  to  them  to 
submit  to  arbitration  any  dispute,  in  which  the  town  is  intorested^ 
The  only  general  power  is  given  them  in  sect.  41,  Chap.  13,  of  Cher 
Revised  Statutes,  which  provides,  that  they  shall  have  the  general 
supervision  of  the  concerns  of  the  town.  This  is  limited  and  do- 
fined  by  what  follows  in  the  same  section ;  and  this  limitation  was 
enacted  after  the  decision  in  BRddUhury  v.  Rood,  7  Vt.  125.  The 
flUtute  has  also  pointed  out  ^>ecific  duties  fer  selectmen.  The  only 
reasonable  construction  of  the  whole  statute  is,  that,  besides  the 
power  specially  given,  they  have  no  power,  except  to  cause  all  duties^ 
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required  by  law  of  towns  and  not  commitled  to  the  care  of  any  par- 
ticular officer,  to  be  duly  executed.  For  if,  in  sect.  41,  general 
power  was  intended  to  be  given,  the  specific  power  afterwards  giren 
would  have  been  needless.  Griswoid  t.  N.  Stonington,  5  Conn. 
367.  BOddkbury  ▼.  Rood,  7  Vt.  125.  To  refer  a  diluted  claim 
is  no  duty ;  and  if  it  were,  it  devolves  upon  the  town  agent,  and  is, 
therefore,  by  necessary  implication,  prohibited  to  the  selectmen. 
Rev.  St.  87,  §  13.  Middkhury  v.  Rood,  7  Vt  125.  Buckland  v. 
Conway  f  16  Mass.  996.  This  power -cannot  be  inferred  fi-om  the 
authority  given  to  selectmen  to  audit  and  allow  accounts  against  the 
town.  They  are  made  agents  for  this  purpose,  but  with  no  power 
of  substitution.  That  the  legislature  never  intended  that  select- 
men should  have  the  general  power  of  submission  to  arbitration  is 
shown  by  the  fact,  that,  in  one  particular  instance,  it  has  given  them 
that  power.  Rev.  St.  126,  §  16.  This  court,  in  Sckof  v.  Bloom- 
Jiddy  8  Vt  472,  held,  that  an  agent,  expressly  authorized  to  com- 
promise a  claim,  might  refer  it  to  arbitration.  This  decision  is  eiH 
tirely  consistent  with  the  definition  of  the  word  compromise. 

That  the  power  to  audit  and  allow  accounts  does  not,  in  all  instan* 
ces,  if  in  any,  carry  with  it,  by  implication,  tlie  power  to  submit  to 
arbitration  is  forcibly  illustrated  in  the  law  of  partnership.  Partners 
have  the  right  and  power  to  bind  each  other  by  a  release,  by  the 
compromise  of  a  debt,  by  admissions  of  indebtedness,  by  settlements, 
and  in  various  other  ways.  Yet  they  have  no  power  to  bind  each  other 
by  submission  to  arbitration,  either  by  the  civil  or  common  law.  Com. 
Dig.,  Arbitrament  D  2.  Story  on  Part.  169, 172.  Collyer  on  Part. 
238,  260.  Hind  v.  Last,  3.  Bing.  101.  Karihaus  v.  Ferrer  et  a/., 
1  Pet.  221.  Buchanan  v.  Curry,  19  Johns.  137.  Mc Bride  v.  Ha- 
gan,  1  Wend.  ^26.  The  reason  seems  to  be,  that  partners  have  no 
implied  authority,  except  so  far  as  it  is  necessary  to  carry  on  the 
business  of  the  firm,  and  that  an  authority  to  submit  is  not  thus 
necessary,  and  that  the  exercise  of  such  a  power  would  go  to  de- 
prive other  partners  of  their  legal  rights  and  remedies  in  the  or- 
dinary courts  of  justice,  without  their  consent.  3  Kent  149.  Story 
on  Part.  170. 

TBese  cases  apply  with  much  greater  force  in  cases  like  the  pres- 
ent Whenever  courts  have  been  called  upon  to  adjudicate  in  rela- 
tion to  the  powers  of  selectmen,  they  have  not  been  inclined  to  ex- 
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tend  them.  In  Angel  v.  Pwmal,  3  Yt.  461,  it  was  decided,  thai 
selectmen  have  not  power  to  discharge  the  interest  of  a  witness.  In 
Middlelmry  v.  Rood,  7  Vt.  125,  it  was  decided,  that  selectmen  cooM 
not  receive  money  due  to  the  town  and  discharge  the  debt  It 
would  seem,  that  they  cannot  bind  the  town  by  admissioiis;  S^ptnur 
V.  Overten^  1  Day  323 ;  nor  by  an  accord ;  LeaveHWorth  v.  KingM' 
hury^  2  Day  183.  And  it  has  been  expressly  decided  in  Cooneeti- 
cut,  under  a  statute  similar  to  ours,  hut  more  unlimited,  that  select- 
men could  not  bijid  the  town  by  a  submission  and  award ;  GrtsweU 
V.  N.  Sianington,  5  Conn.  367. 

A  Keyes  for  plaintifil 

It  was  decided  in  Connecticut,  that  selectmen  had  no  power  to 
commence  suits,  or  submit  the  claims  against  the  town  to  arbitri^ 
tion  ;  Griswold  v.  N.  Stonington,  5  Conn.  367 ;  for  the  selectmen, 
as  had  been  decided,  had  no  power  to  settle  claims  against  the  town ; 
Leavenworth  v.  Kingsbury,  2  Day  323.  Immediately  upon  these  de- 
cisions the  legislature  gave  the  selectmen  the  power  to  settle  those 
claims ;  Rev.  St  of  Conn.  545. .  Undoubtedly  such  would  have  been 
the  decisi<m  under  our  old  statute ;  for  that  statute,  authivtsiag  the 
appointment  of  selectmen  "  to  superintend  the  prudential  affairs  of 
the  town,"  went  on  and  specified  their  duties,  but  gave  them  no  power 
to  settle  claims  ;  MiddUbury  v.  Rood,  7  Vt.  125 ;  but  that  power  is 
now  expressly  given  by  statute;  Rev.  St  91,  $  47.  It  was  decided 
in  8ckoff  V.  Bioomfield,  8  Vt  472,  that  a  special  agent,  ^pointed  to 
settle  and  compromise  a  claim  against  the  town  for  damages  bj 
reason  of  laying  a  highway,  might  refer  the  same  to  arbitration.  If 
an  agent,  appointed  to  settle  a  single  claim,  has  this  power,  it  is  dif> 
iicalt  to  see  why  the  selectmen,  who  are  agents  of  the  town  to  au- 
dit and  settle  all  claims,  should  not  have  the  same  power.  If  they 
have  the  power  to  settle,  they  have  such  an  agency  in  the  claims  for 
and  against  the  town,  that  they  can  sue  and  defend ;  and  if  so,  they 
can  refer  the  same  by  rule  of  court,  or  submit  to  arbitration.  Bvck* 
landY.  Conway,  16  Mass.  396.  Boston  v.  Braxer,  11  Mass.  447. 
SchoffY.  Bloomfield,  8  Vt  472. 

The  <^inion  of  the  court  was  delivered  by 

Hall,  J.    The  only  question  made  in  this  case  was,  whether  the 
34 
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selectmen  of  the  town,  by  virtue  of  their  general  power  as  each,  had 
aathivitj  to  make  a  submission  to  arbitrators  of  a  claim  of  the  plain- 
tiff for  building  a  bridge  for  the  town. 

In  the  case  of  Angel  v.  Pownal,  3  Yt.  461,  and  also  in  Yuran  r. 
Ratublph,  6  Yt.  369,  it  was  held,  that  the  selectmen  could  not, 
without  a  vote  of  the  town,  release  the  interest  of  a  witness  in  a 
suit^  so  as  to  render  him  compet^it  to  testify ;  and  in  Middhhury  v. 
Roodi  7  Yt.  125,  it  was  held,  that  the  selectmen,  as  such,  had  not 
authority  to  receive  money  collected  on  an  execution  in  favor  of  the 
town  and  discharge  the  same.  These  decisions  were,  however, 
made  under  the  provisions  of  the  old  statute,  which  merely  author- 
ized the  selectmen  to  ''  superintend  the  prudential  affairs  of  the 
town."  Under  a  statute  in  Connecticut,  somewhat  similar,  it  ap- 
pears to  have  been  held,  that  the  selectmen  of  a  town  had  no  au- 
thority to  submit  a  claim  against  the  town  to  arbitration ;  and  it 
would  be  difficult,  under  such  a  general  power,  to  find  authority  for 
making  such  a  submission^ 

The  Revised  Statutes  of  this  state  have,  however,  greatly  extend- 
ed the  powers  of  selectmen.  By  section  47  of  chap.  13  they  are 
empowered  and  directed  "  to  audit,  and,  in  their  discretion,  to  al- 
low, the  claim  of  any  person  against  the  town  for  money  poidj  or 
services  performed^  for  the  town,  and  to  draw  orders  on  the  treasurer 
for  the  sums  so  allowed."  The  claim  of  the  plaintiff  lor  services 
rendared  the  town  in  building  a  bridge  was  clearly  one,  which  the 
selectmen  had  the  power  to  audit  and  allow,  as  agents  of  the  town, 
and  bind  the  town  to  its  payment. 

In  Schoff  V.  Bloomfieldy  8  Yt.  472,  it  was  held,  that  an  agent, 
specially  appointed  by  vote  of  the  town  to  compromise  a  claim  against 
the  town  for  damages  occasioned  by  the  laying  out  of  a  highway, 
had  authority  to  submit  the  claim  to  arbitration,  and  that  the  town 
was  bound  by  the  award  of  the  arbitrators.  It  would  be  difficult, 
I  apprehend,  to  maintain,  that  the  selectmen  have  a  more  restricted 
authority,  in  regard  to  such  claims  as  they  have  the  power,  in  their 
discretion,  to  audit  and  allow,  than  had.  this  special  agent,  in  regard 
to  the  particular  claim,  which  he  was  empowered  to  adjust.  In 
fact,  the  principle  of  that  case  appears  to  be  identical  with  this,  and 
must,  we  think,  govern  its  decision.  If  this  power  of  the  selectmen, 
which  seems  necessarily  to  result  from  their  power  of  adjusting  and 
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allowing  claims  against  the  town,  is  found  to  be  injurious  to  towns, 
the  legislatore  can  apply  the  remedy. 

We  do  not  intend  to  say,  that  selectmen  have  authority  to  submit 
all  controversies  of  their  towns  to  arbitration.  Ctuestions  in  regard 
to  the  settlement  of  pauper's  claims,  for  damages  for  injuries  occa- 
sioned by  defective  highways,  and  doubtless  many  others,  would  rest 
upon  diflferent  grounds.  In  regard  to  such  cases  nothing  is  intend- 
ed to  be  concluded.  Our  decision  applies  cmJy  to  such  claims,  as 
the  selectmen  are  authorized  to  audit  and  adjust. 

The  judgment  of  the  county  court  is  affirmed. 


Town  op  Jamaica  r.  Town  op  Townshend, 

Where  a  person,  residing  in  Jamaica,  purchased  a  tract  of  land  in  another 
part  of  the  town,  and  partly  cleared  it,  and,  with  the  intention  of  building 
a  hooM  upon  (he  land  and  reeidlog  in  it  as  aoon  aa  it  should  be  finished, 
removed,  with  his  fiunily  and  all  of  his  effects,  except  a  few  articles  of  fur* 
nitore  of  little  value,  or  use,.to  the  town  of  Londonderry,  and  resided  there 
twenty  nine  days,  having  no  intention  of  again  living  in  the  house  which 
be  had  left  in  Jamaica,  and  intending  to  remain  in  Londonderry  until  his 
house  should  be  finished  which  be  was  about  building,  and  then  removed 
igain  to  Jamaica,  it  was  held,  that  this  was  a  change  of  domieil  and  Inter- 
ntpted  his  gaining  a  settlement  in  Jamaica  by  reaidenee. 

Appeal,  from  an  order  of  removal  oi  Russell  Clayton,  a  pauper, 
fipom  Jamaica  to  Townshend,  made  by  two  justices  of  the  peace 
in  pursuance  of  the  statute.  Plea,  that  Townshend  was  not  the 
place  of  the  last  legal  settlement  of  the  pauper,  and  trial  by  jury, 
April  Term,  1846, — ^Williams,  Ch.  J.,  presiding. 

On  trial  no  question  was  made,  but  that  the  settlement  of  the 
pauper  was  in  Townshend,  unless  he  gained  a  settlement  in  Jamaica, 
by  residence,  between  January  14,  1832,  and  March  9,  1840 ;  and 
it  was  not  denied,  that  he  did  gain  such  settlement  in  Jamaica,  un- 
less his  residence  there  was  legally  interri^>ted  betweei^  March  7, 
1834,  and  April  $,  1834.    In  r^ferencie  to  this  point  evidence  waa 
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giren  tending  to  prove,  that  prior  to  March  7, 1834,  the  panper 
resided  in  Jamaica,  and  had  bargained  by  parol  for  the  right  of  oc- 
cupying, and,  on  certain  conditions,  of  baying  twenty  acres  of  wood- 
land in  the  town,  and  that  he  had  cleared,  or  partly  cleared,  an  acre 
and  a  half  of  the  laud,  and  had  cot  some  timba  to  be  used  in  build- 
ing a  log  house  upon  the  land ;  that  on  the  7th  day  of  March,  1834, 
he  moTcd  to  Londonderry  with  his  wife  and  family,  taking  with  him 
all  his  furniture  and  implements  of  housekeeping,  except  a  few  small 
articles  of  little  value,  or  use ;  and  that  he  continued  to  reside  in 
Londonderry,  with  his  family  and  effects,  until  the  fifth  day  of  the 
IbUowing  April,  when  he  again  removed  to  Jamaica.  There  was 
conflicting  evidence  as  to  the  intention  of  the  pauper,  at  that  time, 
to  make  Londonderry  his  permanent  home,  or  to  return  to  Jamaica. 

But  the  court  charged  the  jury,  that  though  the  pauper  had  bar^ 
gained  for  the  land  and  managed  the  same  as  the  evidence  tended 
to  prove,  and  though  he  had  left  at  his  former  dwelling  in  Jamaica 
the  articles  mentioned,  and  though  he  cut  some  timber  for  a  log 
house  on  said  land,  and  though  he  intended  speedily  to  build  said 
house  and  return  and  live  tlierein,  yet,  if  he  moved  to  Londonderry 
with  his  family  and  effects,  as  above  stated,  leaving  no  shelter,  or 
dwelling,  in  existence  in  Jamaica,  to  which  he  intended  to  return, 
and  intending,  also,  to  remain  in  Londonderry  until  he  built  said 
house,  that  such  a  removal  would  interrupt  his  residence  in  Ja- 
maica. 

Verdict  for  plaintiflb.    Exceptions  by  defendants. 

TF.  C  Bradley  for  defendants. 

The  mere  fact  of  the  pauper's  moving  is  not  in  itself  conclusive. 
All  facts  of  this  nature  merely  go  as  evidence  of  intention  to  abide, 
or  return ;  and  so  they  have  always  been  considered  by  the  court, — 
as  in  relation  to  going  to  a  place  and  staying  there  at  school ;  2  B. 
&  A.  382 ;  or  a  residence  in  any  town  for  a  temporary  purpose ;  3 
Oreenl.  13 ;  and  occasional  absence,  or  going  out  of  town  for  cure 
of  sickness,  or  being  hindered  from  returning  thereby,  does  not  in- 
terrupt gaining  a  settlement ;  Ports  v.  Hiram,  12  Mass.  265.  In 
Cambridge  w.  CharUstown,  13  Mass.  503,  the  pauper  came  to  the 
latter  towikfrom  Vermont,  where  he  had  lefl  his  wife  and  children, 
and  labored,  with  the  intention  of  building  and  removing  his  family 
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BO  Boaa  as  he  should  have  acquired  sufficient  for  that  purpose ;  and 
it  vas  held,  that  although,  during  the  period,  he  visited  his  family 
in  Vermont  two  or  three  weeks,  and  in  one  instance  five  or  six 
months  at  a  time,  he  gained  a  settlement  on  the  ground  of  intention ; 
— ^and  this  case  is  cited  with  approbation  in  Burlington  v.  Calais^  1 
Vt.  385,  where  the  court  ruled,  that,  as  the  pauper  intended  living 
at  Calais  until  he  could  go  and  find  some  other  place,  he  was  set- 
tled there.  On  the  contrary,  in  BilUrica  v.  Chelmsford^  10  Mass. 
3d4,  where  a  person  Jefl  with  his  family,  and  admitted  it  to  be  with' 
out  any  intention  of  returning,  but  did  come  back  in  three  months, 
it  was  held,  that  he  gained  no  settlement.  Sew  ell,  J.,  appropriate* 
ly  observed,  that ''  where  the  change  of  place  had  been  for  the  short 
period  of  three  months  in  a  period  of  ten  years,  (here  it  was  twenty 
nine  days  in  seven  years,)  it  might  be  a  question  of  fact,  and  the  re* 
suU  of  evidence,  whether  there  was  a  change  of  the  party's  home,  or 
domici],  or  merely  an  occasional  absence  from  his  home.''  This  is 
precisely  what  we  contend  ought  to  have  been  left  to  the  jury.  A 
man  may  have  a  temporary  residence,  or  a  permanent  one ;  he  may 
have  a  permanent  or  a  temporary  home ;  it  depends  upon  whether  he 
has  reached  his  destination,  or  intends  ultimately  to  proceed  farth^, 
The  present  case  admits  the  latter  intention. 

Keyes  and  Bradley  for  plainti&. 

The  case  finds  the  pauper,  in  March,  1834,  with  his  family  and 
eflfects,  keeping  house  in  Londonderry,  without  any  shelter,  w 
dwelling,  any  where  else,  to  which  he  intended  to  return,  but  inten* 
ding  to  continue  where  he  was,  until  certain  contingencies  happened. 
We  conceive  that  no  merely  mental  operation,  no  mere  volition,  or 
plan  for  the  future,  can  prevent  the  place  so  occupied  from  being 
his  present  home.  To  suppose  otherwise  would  be  a  gross  dq)art- 
ure  from  the  ordinary  and  popular  use  of  the  words  home  and  resi^ 
dence  ;  and  there  is  quite  as  little  in  the  etymdogy  of  the  two  words 
to  favor  the  construction  claimed  by  the  defendants.  Our  construc- 
tion comports  with  the  obvious  policy  of  the  statute.  If  a  man, 
while  living  in  one  town,  can,  by  a  mere  mental  operation,  not  di- 
rected to  any  particular  ''  shelter^  or  dwelling,"  reside  in  another, 
^  duty  of  overseers  would  assume  a  new  aspect  Rtv.  St.  102, 
§4. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  No  doubt  the  question  of  residence,  of  domiei],  is 
▼ery  much  controlled  by  the  status  of  the  mind  of  the  dweller^  or 
inhabitant.  But  domicil  is  not  a  thing  resting  wholly  in  intention. 
If  it  were  so,  most  Americans  would  be  without  any  fixed  domicil. 
Many  of  us  have,  perhaps,  high  hopes  of  a  happier  hcMne,  and  com- 
fort and  plenty  in  some  far  off  region,  where  all  the  necessaries  <^ 
life  grow  spontaneously,  almost,  and  where  neither  idleness,  vice 
or  dissipation,  will  cheat  us  of  comfort  and  plenty.  But  all  this  ef- 
fects no  present  change  of  domicil ; — ^that  is  still  the  home,  whether 
the  removal  is  intended  in  twenty-nine  days,  or^as  many  weeks,  or 
years.     In  either  case,  it  may  never  come. 

So,  in  the  present  case,  there  is  nothing,  which  shows  that  the 
pauper  had  not  taken  up  his  residence ybr  the  time  (and  that  is  all 
which  is  necessary)  in  Londonderry.  Residence  b  a  fact.  Here 
the  fact  and  the  manner  of  dwelling  is  conceded;  and  the  court 
charged  the  jury,  that,  in  such  a  case,  the  intention  to  build  a  house 
and  remove  into  it  in  the  town  of  Jamaica  did  not  constitute  a 
residence  in  Jamaica.  Is  there  any  case,where  such  an  intention 
will  constitute  a  residence  f  1  think  not.  When  one  leaves  home, 
OT  leaves  a  former  residence,  the  intention  to  return,  the  aniwms  re- 
vertendiy  will  often  prolong  the  virtual  or  legal  residence,  or  domi* 
cil,  when  the  actual  commorancy  may  be,  most  of  the  time,  in  an- 
other place.  Such  are  those  occasional  absences,  which  always  oc- 
cur in  visits  of  business,  or  pleasure,  when  one's  family  attends 
him.  Nor  is  it  important,  whether,  during  these  temporary  ab- 
sences, the  family  board,  or  keep  house,  or  whether  the  absence  be 
for  a  few  weeks,  or  many  months,  or  years,  even, — as  occurs  in  the 
ease  of  foreign  ministers,  and  members  of  Congress,  someUmes. 

But  in  all  these  cases  there  is  always  some  place,  which  the  party 
does,  or  may  justly,  call  home,  some  local  habitation,  which  has  a 
tangible,  palpable  existence,  out  of  the  mind  of  the  party.  I  do 
not  say  this  is  always  indispensable ;  but  there  must  be  something 
more  than  a  mental  purpose  of  return  at  some  indefinite,  future 
time. 

Nothing  of  this  kind  exists  in  the  present  case.  The  statute  in 
regard  to  paupers  recognizes  but  two  descriptions  of  persons,  those 
who  have  "  come  to  reside ''  in  a  town,  and  "  transient  persona." 
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The  one  class,  if  they  become  chargeable,  are  subject  to  an  order 
of  remoTal ;  the  other  class  may  be  provided  for,  and  the  expenses 
recovered  of  the  town,  where  the  person  is  settled.  Can  there  be 
any  doubt  to  which  class  of  persons  this  pauper  belonged,  while  re- 
maining within  the  limits  of  Londonderry  ?  How  very  much  stronger 
is  this  case,  in  its  facts,  than  that  of  Middkhury  v.  Waltham,  6  Yt- 
300,  where  the  pauper  was  a  hired  servant,  who  had  come  to  Mid- 
dlebury  to  labor  for  no  definite  time,  and  after  four  days,  was  taken 
sick  and  died ; — and  yet  she  was  considered  resident  and  an  order 
of  removal  necessary,  to  entitle  the  town  to  recover, — the  court 
saying,  ''  that  all  persons  are  to  be  considered  either  residents,  or 
transient  persons  ;  and  perhaps  visitors  and  travellers  will  compre- 
hend most  of  the  latter  description ;"  ''  those  with  families,  who  re- 
move with  them  into  a  town,"  &c.,  are  residents. 

And  whether  the  residence  is  intended  to  be  absolutely  perma- 
nent, or  not,  is  not  important.  The  question  is,  where  does  he,  for 
the  time,  dwell  ?  Is  he  now  at  home  ?  Where  does  he  reside  for 
the  time  being  ?  We  never  think  of  applying  these  terms  to  trav- 
ellers, visitors,  persons  staying  for  education,  for  health,  or  for  rec- 
reation. We  all  understand,  that  such  persons  are  away  from  home, 
that  they  expect  soon  to  return,  or  at  some  time.  But  in  the  pres- 
ent case  it  would  seem  the  pauper  never  had  resided  upon  the  land, 
kft  which  he  had  bargained ;  he  had  permanently  and  voluntarily 
abandoned  his  former  home,  without  any  animus  revertendi.  But, 
BO  far  as  the  mind  was  concerned,  he  was  looking  forward,  instead 
o(back;  his  home  in  Jamaica,  during  this  interval,  was  not  a  r€- 
Membrance,  but  a  hope,  a  desire.  The  mind  may  prolong  a  resi- 
dence ;   but  it  will  hardly  (xnticipate  one,  as  is  claimed  here. 

The  question  of  the  actual  residence,  in  our  opinion,  would  not 
have  been  very  different  in  principle,  if  this  piece  of  land  had  been 
in  some  third  town.  In  that  case  few  persons  would  dispute,  that 
the  pauper's  residence,  during  the  twenty-nine  days,  was  in  Lon- 
donderry. If  this  case  were  to  be  opened,  it  seems  to  us  that  it 
will  not  do  to  hold,  that  the  stay  in  Londonderry  is  no  residence, 
upon  the  mere  ground  of  the  intention  to  build  a  house  and  go  to 
reside  upon  this  land.  If  so,  then  all  residences  of  the  same,  or 
similar,  character,  of  whatever  duration,  must  be  so  considered, — 

which  will  be  absurd. 

Judgment  affirmed. 
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Lucius  A.  Smith,  Administrator  of  Bartholomew  Fuller,  v. 
E.  J.  Pollard. 

The  effect  of  a  quitclaim  deed,  in  the  commoD  form,  is  to  convey  simply  the 
right,  title  and  interest,  which  the  grantor  then  had  in  the  land. 

Nothing  inserted  in  the  habendum  should  be  construed  to  extend  the  meaning 
of  the  terms  used  in  the  pnmites^  or  that  part  which  precedes  the  habemdmn^ 
—at  least,  if  the  language  ennployed  can  be  reconciled  with  the  body  of  the 
deed. 

In  this  case  the  deed  was  in  the  common  form  of  a  quitclaim  deed,  and  the 
habendum  was  in  these  words,—^*  To  have  and  to  hold  the  premtMs,  ao  that 
neither  the  said  Alexis*  (the  grantor)  *  nor  any  one  claiming  under  him, 
should  tbereailer  have  claim,  or  right,  to  thejn-cmtset  aforesaid;  *'  and  it 
was  held,  that  it  should  be  construed  to  have  reference  to  such  title  and 
interest,  only,  as  the  grantor  then  had  in  the  land  ;  and  that  it  would  not 
estop  him  from  subsequently  acquiring  and  holding  a  superior  right  and 
title  to  the  land  from  some  other  source. 

Ejectment  for  lot  No.  12  of  the  second  range  of  lots  in  Grafton. 
Plea,  the  general  issue,  and  trial  by  jury,  May  Term,  1845, — 
Williams,  Ch.  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  plan  of  the  town,  by 
which  it  appeared,  that  the  lot  in  question  was  divided  to  the  right 
granted  to  the  society  for  propagating  the  gospel  in  foreign  parts ; 
and  also  proved,  that  the  town,  in  1806,  sold  the  lot  to  Bartholo- 
mew Fuller,  who  entered  into  possession  of  the  same  and  paid  the 
annual  rent  to  the  town.  He  also  gave  in  evidence  a  deed  of  the 
same  land  from  Fuller  to  Amos  Davis,  dated  January  5,  1821 ;  a 
deed  of  the  same  from  Amos  Davis  to  Joseph  Davis,  dated  April  23, 
1828 ;  a  power  of  attorney  to  sell  the  same,  from  Joseph  Davis  to 
Bartholomew  Fuller,  dated  April  23,  1828 ;  a  deed  of  the  same 
from  Fuller,  as  agent  of  Joseph  Davis,  to  Alexis  Blood,  dated  July 
26,  1830 ;  a  deed  from  Alexis  Blood  to  Luther  Blood,  dated  Febru- 
ary 9,  1832 ;  a  mortgage  deed  of  the  same  land  from  Luther  Blood 
to  Fuller,  as  agent  of  Joseph  Davis,  dated  February  9,  1832,  and 
the  notes  thereby  secured ;  and  proved  that  the  defendant  was  in 
possession  of  the  premises.  It  also  appeared,  that  the  several  gran- 
tees, above  mentioned,  had  paid  the  annual  rent  to  the  town  from 
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the  time  the  town  sold  to  Fuller  through  the  year  1883;  and  that  in 
1833  the  town,  hy  their  agents,  duly  authorized,  abandoned  and 
surrendered,  by  parol,  to  the  society  for  profiagating  the  gospel,  all 
claims  to  the  society  lands  in  the  town,  and  the  society  Yelinquished 
all  claims  to  the  rent  which  had  accrued  prior  to  that  time. 

The  deed  from  Alexis  Blood  to  Lather  Blood,  above  mentioned, 
was  in  the  common  form  of  a  quitclaim  deed,  describing  the  land 
in  question,  and  the  habendum  was  in  these  worda ;-— ''  To  have  and 
to  hdd  the  premises,  so  that  neither  the  said  Alexis,  nor  any  one 
claiming  under  him,  should  thereafter  have  claim,  or  right,  to  the 
premises  aforesaid." 

The  defendant,  to  prove  the  issue  upon  his  part,  gave  in  evidence 
the  charter  and  plan  of  the  town  of  Grafton ;  the  English  statute  in* 
coqMNrating  the  society  for  propagating  the  gospel  in  foreign  parts; 
a  power  of  attorney  from  that  society  to  Daniel  Chipmap  and  otherS| 
authorizing  them  to  lease  the  lands  of  the  society  in  this  State, 
with  power  of  substitution ;  a  power  from  these  attorneys  to  Horace 
Baxter  to  lease  these  lands ;  a  lease  of  the  land  in  question  from 
Baxter  to  Jonas  Smith,  dated  June  3,  1833;  an  assignment  of  that 
lease  from  Smith  to  Alexis  Blood,  dated  April  30,  1841 ;  and  an 
assignment  of  the  lease  from  Alexis  Blood  to  the  defendant,  dated 
March  19,  1843.  It  appeared*  that  Luther  Blood  was  in  possession 
of  the  lands  from  the  dato  of  the  deed  to  him  from  Alexis  Blood  to 
the  time  when  Smith  assigned  to  Alexis  Blood  the  lease  above  men* 
,  ticmed. 

The  court  instructed  the  jury,  that  whatever  title  Alexis  Blood 
acquired  by  the  assignment,  from  Jonas  Smith  to  him,  of  the 
lease  above  mentioned,  accrued  for  the  benefit  of  Luther  Blood  and 
his  assignst  by  virtue  of  the  clauses  of  warranty  in  the  deed  from 
Alexis  Blood  to  Luther  Blood  of  February  9,  1833,  and  that,  all  the 
other  deeds  having  been  duly  rec<Nrded,  no  titie  could  pass  to  the  de- 
Smdant  by  virtue  of  the  assignment  to  him,  by  Alexis  Blood,  of  the 
lease;  and  the  jury  were  directed  to  return  a  verdict  for  the  plain- 
tiftl    Excq>tions  by  defendant 

fejfes  and  Walker  for  defendant 

1.  If  the  deed  from  Alexis  Blood  had  professed  to  convey  the 
kmd,  and  had  been  a  warrantee  deed)  we  admit  the  doctrine  of  es- 
35 
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toppels  would  applj ; — but  it  seems  to  be  admitted^  that  it  appliei 
gdIj  in  case  of  warranty.  Foot  et  al,  r.  Emerson,  10  Yt.  396, 
846.  Blake  et  a/.  ▼.  Tucker,  12  Yt.  SD,  44.  11  Johns.  91-97. 
13  Johns.  316-320.     Allen  v.  Sayward,  5  Greenl.  227. 

2.  It  has  been  expressly  laid  down,  as  settled  law,  that,  if  the 
deed  be  a  quitclaim,  the  doctrine  of  estoppels  does  not  apply,  and 
the  subsequently  acquired  title  does  not  enure,  &c.  Steams  oo 
Real  Actions  34.  Shep.  Touch.  182.  Co.  Lit.  446.  Jackson  a 
d.  McCrackin  ▼.  Wright,  14  Johns.  193.  Comstock  t.  Smith,  13 
Pick.  116.    Blanchardv.  Brooks,  12  Pick.  47.    4  Kent  99,  n. 

3.  This  is  strictly  a  quitclaim  deed,  without  any  covenant  of  war- 
ranty whatever.  2  Bl.  Com.  306.  Shep.  Touch.  184.  None  of 
the  words  are  used,  from  which  covenants  are  implied.  There  is 
no  covenant  real  running  with  the  land,  for  the  land  is  not  attempt- 
ed to  be  conveyed,  as  it  was  in  Schillinger  v.  McCann,  6  Greenl. 
364 ;  and  the  words  here  used  are  not  so  strong  as  in  the  case  of 
€hnnstocky.  Smith,  13  Pick.  116. 

4.  But  if  the  court  think  this  deed  contains  a  covenant  of  war- 
ranty, it  can  only  beqfthe  estate  attempted  to  he  e&nveyed,  which  was 
not  the  land,  but  Blood's  interest  in  the  land.  Jackson  v.  Stevens,  16 
Johns.  110.  Co.  Lit.  sec.  6.  Sumner  v,  WilUams,eMwBs.  im,  174. 
The  technical  meaning  of  the  word  premises',  in  a  deed  of  con- 
veyance, embraces  every  thing  previous  to  the  habendum.  Co.  Lit. 
66.  8  Mass.  162,  174.  2  Bl.  Com.  298.  7  Petersd.  676.  Bat 
the  word  premises  has  also  a  limited  meaning,  viz.  the  estate  attempt-  . 
ed  to  be  conveyed ;  and  that  word  Is  generally  used  in  this  limited 
sense, — and  always,  when  it  follows  the  words  "  to  heme  and  to  hokL'* 
tb.  It  will  be  noticed,  this  supposed  covenant  of  warranty  does  not 
follow  the  habendum,  as  covenants  of  warranty  generally  do,  but  is 
til  the  habendum,  making  a  part  thereof.  The  object  <^  the  haben^ 
dum  is  to  limit  the  estate  conveyed  and  always  has  reference  to  it. 
It  may  lessen  it,  but  seldom  enlarges  it.  lb.  If,  then,  Alexis  Blood 
meant  to  convey  his  right  only,  and  not  the  land,  and  the  habendum 
has  always  reference  to  what  is  conveyed,  when  he  said  "  to  have 
and  to  hold  the  premises,"  he  meant,  to  hold  the  right  he  had  sold, 
but  not  the  land,  which  he  had  not  sold.  And  the  word  '*  premises,*' 
in  the  latter  part  of  the  habendum,  is  used  in  the  same  sense;  for  he 
■ays  *'  the  premises  aforesaid  J* 
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W,  C.  Bradley  for  plaintiff. 

It  is  true,  that,  in  this  State,  where  a  quitclaim  deed  is  consid- 
ered as  a  species  of  original  conveyance  of  land,  nothing  more 
passes  than  the  right  of  the  grantor,  unless  there  is  some  covenant, 
or  warranty,  to  carry  farther  the  effect  of  the  deed ;  yet  if  there  is  a 
warranty,  it  shall  bind  to  the  extent  thereof,  as  well  in  a  deed  of 
quitclaim  as  any  other.     Co.  Lit.  265,  §  446.     Goodtith  v.  Morse^ 
3  T.  R.  370,   Jackson  ex  d.  McCrackin,  v.  WrigJU,  14  Johns.  193. 
Jackson  ex  d.    Weidman,  v.  Hubble,  1  Cow.  646.     Henry  v.  Bell, 
5  Vt.  397.     Here  the  whole  case  hinges  on  the  word  premises,  as  to 
the  meaning  of  which,  in  deeds,  there  have  been  a  great  variety  of  de- 
cisions, growing  out  of  the  technical  and  popular  senses  of  the  word. 
11  Co.  51.     But  the  result  seems  to  be,  that,  in  general,  the  word 
premises, — "  that  which  has  been  before  mentioned;"  Williamson 
Real  Prop.  14;— extends  to  all  that  precedes  the  habendum;  Sumr 
Iter  v.  Williams,  8  Mass.  174 ;  and  that,  in  the  application  to  par- 
ticular parts  thereof^  regard  must  be  had  to  the  intention  of  the 
parties, — always  observing,  that,  in  cases  of  doubt,  the  inclination 
as  to  the  construction  of  a  deed  poll  b  against  the  grantor.     That 
it  does  not  always  refer  to  the  mere  extent  of  the  grant  is  manifest 
from  the  cases ;  Pembroke  v.  Syms,  Cro.  Eliz.  782 ;  but  the  land 
itself  may  be  intended, — as  we  insist  it  was  in  the  present  case. 
For  the  premises  are  left  unrestricted  in  the  habendum.    The  grantee 
'  was  to  hold  them  in  such  manner,  however  capable  of  being  ex- 
pressed (ita  quod)  that  Alexis  neither  should  nor  would  thereafter 
daim,  or  demand,  any  right  or  title  to  the  premises,  or  any  part 
thereo£     All  this^  a«  applied  to  the  land,  is  of  safe  and  easy  con- 
stmctiony  and  we  are  to  give,  if  possible,  such  effect,  that  every  word 
may  be  made  to  iterate  in  some  way,  or  other.    2  Bl.  Com.  380. 
But  on  the  opposite  construction  the  whole  is  unnecessary ;  because, 
having  already  granted  his  right  and  title,  there  was  no  occasion  to 
stipulate  that  the  grantor  should  not  claim  any  right  to  his  right,  or 
any  title  to  his  title,  or  any  part  thereof,  as  there  might  be  that  he 
should  not  claim  right  or  title  to  a  distinct  matter  in  the  land  itself; 
nor  that  he  should  be  forever  excluded  and  barred  from^such  claim, 
he  being  already  so  by  the  simple  grant. 

It  foHows,  thai,  if  Alexis  was  barred,  the  clause  extends  to  the 
present  defendant,  who  comes  under  the  description  of  a  per3oj> 


276  WINDHAM  COUNTY. 

Smith,  Adm'r,  v.  Pollard. 

claiming  in  his  name,  or  behalf,  which  is  tantamount  to  an  assignee. 
Butler  y.  Swinnerton,  Cro.  Jac.  657. 

The  opinion  of  the  court  was  delivered  by 

Datis,  J.  It  appears  by  the  excepticms  and  the  deeds  therein  re- 
ferred to,  that  lot  No.  12,  in  the  second  range  of  lots  in  Grafton,  to 
recover  which  this  action  was  brought,  is  a  part  of  the  right  appro- 
priated in  the  charter  of  the  town  to  the  society  for  propagating 
the  gospel  in  foreign  parts.  This  lot,  as  early  as  1806,  was  soU 
(leased)  by  the  town  to  Fuller,  the  plaintiff's  intestate,  in  pursuance 
of  the  act  of  the  legislature  of  October  30,  1794 ;  and  he  took  poe- 
session  and  paid  rent  for  several  years  to  the  town.  Several  inter- 
mediate conveyances  followed,  terminating  in  a  mortgage  deed  from 
Luther  Blood  to  the  plaintiff's  intestate.  In  this  chain  of  title  there 
exists  a  deed  from  Alexis  Blood  to  Luther  Blood,  dated  February  9, 
1832,  upon  the  construction  of  which  the  whole  case  turns.  On  the 
other  hand,  the  propagation  society  in  England,  having  successfully 
asserted,  by  suit  in  the  supreme  court  of  the  United  States,  their  right 
to  the  lands  originally  granted  to  them,  the  lot  in  question  was  leased 
by  H.  Baxter,  an  agent  of  the  society,  June  3,  1833,  to  Jonas 
Smithy  who  afterwards  assigned  the  lease  to  Alexis  Blood,  and  Al- 
exis Blood  assigned  to  the  defendant.  From  this  statement  of  the 
matter  it  is  evident,  that  the  plaintiff's  intestate  acquired  no  valid 
tide  to  the  land  by  the  original  lease  from  the  town,  nor,  conse- 
quendy,  by  his  mortgage  deed  from  Luther  Blood,  inasmuch  as  the 
mortgagor's  tide  was  derived  from  that  lease. 

The  plaintiff,  however,  insists,  that,  since  Alexis  Blood  is  found 
to  be  connected  with  both  chains  of  tide,  he  having  by  his  deed  of 
Feb.  9,  1832,  conveyed  this  land  to  Luther  Blood,  die  plaintiff's 
mortgagor,  and  he  having  also  taken  an  assignment  of  the  lease  from 
Baxter,  April  20,  1841,  and  then  afterwards  having  assigned  the 
same  to  the  defendant,  the  latter,  as  well  as  Alexis  Blood,  are  con- 
cluded, by  estoppel,  from  setting  up  the  tide,  thus  acquired,  against 
the  defective  title  of  the  plaintiff. 

It  is  admitted  by  the  plaintiff,  that,  if  the  deed  from  Alexis  Blood 
to  Luther  Blood  is  merely  a  quitclaim  deed,  without  covenant  of 
warranty,  it  will  not  hftve  any  such  effect ;  while  the  opposite  party 
admit,  that,  if  it  contained  a  general  warranty,  such  as  would  enti* 
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tie  the  grantee  to  recoTer  damages  on  eviction,  then  the  doctrine  of 
estoppel  might  be  a{^lied,  to  prevent  circuity  of  action.  * 

It  is  admitted,  too,  that  privies  in  estate  are  as  directly  affected  by 
diis  principle,  as  the  original  parties,  so  that,  if  Alexis  Blood  would 
be  estopped  from  holding,  as  against  the  plaintiff,  the  title  acquired 
from  the  Propagatioii  Society,  the  defendant,  who  is  assignee  of  the 
Baxter  lease,  and  consequently  privy  in  estate,  would  be  equally 
precluded  from  setting  up  his  title  in  opposition  to  the  plaintiff. 

But  there  are  several  insuperable  difficulties,  in  applying  this 
principle  to  the  present  case,  so  as  to  enable  the  plaintiff  to  recover 
of  the  defendant  The  deed,  out  of  which  the  question  arises,  is 
plainly  nothing  but  a  quitclaim  deed,  conveying  to  his  grantee  simply 
the  right,  title  and  interest  he  then  had  in  the  land.  The  clause  in, 
or  following,  the  habiMdum  is  the  usual  clause,  assuring  the  grantee 
that  neither  the  grantor,  nor  any  other  person  under  him,  would  do 
any  act  inconsistent  with  the  grant.  This  is  the  substance  of  the 
clause,  or  covenant,  if  it  may  be  called  such.  Nothing  here  in- 
serted should  be  construed  to  extend  the  meaning  of  the  terms  used 
in  the/»*ewi«e59 — or  what  precedes  ; — at  least,  if  the  language  em- 
ployed can  be  reconciled  with  the  body  of  the  deed.  In  this  case 
it  can,  as  well  as  in  the  case  of  Sumner  v.  WtUUans^  8  Mass.  163, 
where  an  equity  of  redempticHi  was  conveyed,  and  covenants  were 
added,  that  the  grantors  w«re  seized  of  the  premists,  had  good  right 
to  convey,  &c.  There  was  an  attempt  then,  as  here,  to  extend  the 
words  of  the  kabemlum  and  covenants,  so  as  to  convey  the  land. 
The  question  arose  in  determining  the  extent  of  the  liability  of  the 
grantors  on  their  covenants, — there  being  a  recovery  against  the 
plaintiff  under  a  paramount  title.  It  was  held,  that  the  defendant 
should  not  be  charged  with  the  amount  paid  to  get  an  assignment 
of  a  mortgage  on  the  land  and  a  release  of  a  right  of  dower. 

The  word  premises  does,  indeed,  often  mean  the  land ;  this  is, 
in  &ct,  the  pc^ular  and  ordinary  acceptation,  when  the  subject  re- 
quires such  a  meaning  to  be  attached  to  it.  It  is  equally  well  adap- 
ted to  ^designate  the  interest,  or  estate,  intended  to  be  conveyed. 
Here  it  can,  and  we  think  ought,  to  be  construed  to  have  reference 
to  such  title  and  interest,  as  the  grantor  then  had,  and  not  to  ex- 
clude him  from  acquiring  and  holding  a  superior  right  and  title, 
from  some  other  source. 
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As  this  disposes  of  the  case,  it  is  unnecessary  to  go  at  any  length 
into  other  considerations,  which  arise  from  it.  It  seems  clear,  that 
the  doctrine,  for  which  the  plaintiff's  counsel  contend,  applies  only 
in  case  of  a  general  warranty  of  title  against  all  persons,  and  not 
to  those  cases,  where  there  exists  a  restricted  warranty,  confined 
to  the  grantor  and  his  heirs  and  assigns.  Comstock  v.  Smithj  13 
Pick.  116,  is  a  direct  authority  in  point, — as  it  is  also  to  the  con- 
structicMi  we  have  given  to  the  language  of  the  covenant 

This  view  of  the  subject  renders  it  unnecessary  to  enter  farther 
into  what  Lcnrd  Coke  calls  the  curious  learning  of  estqipeis. 

The  judgment  of  the  County  Court  is  reversed  and  a  new  trial 
granted, 


Calvin  Washburn,  Charlss  A.  Whitino,  John  M.  Wash* 
BURN,  Thomas  P.  Cushino,  Arthor  Wilkinson,  Caltin  Towns- 
let,  Charles  W.  Townblbt,  Joseph  Steen,  Eugene  W. 
Proutt,  Edward  Kirxland,  Gardner  C.  Hall  and  Nathan* 
iBL  Cheney  v.  Bank  of  Bellows  Falls,  Datid  Crawford, 
Zbnas  Sboth,  John  Siotb,  Leatitt  H.  Roberts,  Daniel 
Harris,  Jr.,  John  Watson,  Solomon  Hiooins,  Asa  Lawton, 
Chandler  Pratt  and  George  H.  Lawton. 

[In   CNAircsRr.} 

In  equity  the  orediton  ef  an  insolvent  partnership  are  entitled  to  have  the  ^ 
partnership  assets  applied  in  satisfaction  of  their  debts,  in  preference  to  the 
creditors  of  the  individual  partners,  notwithstanding  the  separate  creditoisy 
may  have  Erst  attached  those  assets. 

In  asserting  this  right  the  partnership  creditors  prevail  over  the  Vparalo 
creditors  by  virtue  of  a  lien,  which  each  partner  is  supposed  to  have,  by 
implied  contract,  upon  all  the  partnership  effects,  until  all  the  partnership 
debts  are  paid. 
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It  is  suffieient  Ibr  tiie  partnership  creditors,  to  snob  easa,  to  make  oat  a  prima 
facUetiaie  of  insolTenoj ;  and,  ptr  Rbdfield,  J.,  if  the  defendants  desire 
to  have  an  account  taken  of  the  partnership  dealings,  so  as  to  determine 
the  exact  state  of  the  liabilities  and  assets,  they  must  file  a  cross  bill  for 
that  purpose. 

The  partnership  creditors,  having  made  separate  snccessiye  attachments  of  the 
partnership  property,  and  haTiog  resorted  to  a  court  of  equit?  for  relief 
against  the  attachments  of  tbe  separate  creditors,  must  share  the  assets  pro 
rata,  and  not  in  the  order  of  their  attachments. 

la  this  cas»  it  was  held,  that  the  defendants  were  justified,  by  former  decis- 
ions made  in  this  state,  in  contesting  the  case,  and  therefore  no  costs  were 
allowed  to  the  orators  for  the  proceedings  before  the  court  of  chancery ; 
but,  as  tbe  decision  of  the  chancellor  was  reversed  on  appeal,  it  was  held, 
that  the  orators  were,  as  matter  of  right,  entitled  to  their  costs  in  this  court. 

Appeal  from  the  court  of  chancery.  The  orators,  who  brought 
this  hUl  as  well  in  behalf  of  themselves  as  of  such  other  creditiM's  as 
might  join  with  them,  alleged,  that  the  defendants  Asa  Lawton, 
Pratt  and  George  H.  Lawton  had  been  partners  in  trade,  doing 
business  under  the  firm  of  A.  Lawton  &>  Co. ;  that  the  firm  became 
indebted  to  the  orators  respectively,  and  the  orators  commenced 
suits  at  law  against  the  firm  and  attached  therein  the  partnership 
property,  which  suits  were  still  pending ;  that  the  other  defendants, 
except  Roberts,  were  respectively  creditors  of  individual  members 
of  the  firm,  and  had  also,  prior  to  the  orators'  attachments,  com- 
menced suits  at  law  for  the  recovery  of  their  debts,  and  had  attach- 
ed therein  the  same  partnership  property  which  was  afterwards  at- 
tached by  the  orators,  and  were  prosecuting  their  suits  to  judgment, 
with  a  view  of  levying  their  executions,  when  obtained,  upon  the 
same  property ;  (hat  the  defendant  Roberts  was  an  authorized  offi- 
cer, and,  as  such,  had  served  the  defendants'  writs,  and  now  had  in 
his  possession  the  partnership  property  attaclied  ;  that  the  firm  was' 
insolvent ;  and  that  the  property  attached  was  insufficient  id  amount 
for  the  payment  of  the  debts  of  the  partnership  creditors  and  also 
of  the  separate  creditor^.  And  the  orators  prayed,,  that  the  part-^ 
nership  might  be  decreed  to  be  dissolved,  that  an  account  might 
be  taken  of  the  assets  and  a  receiver  be  appointed,  that  the  funds 
might  be  applied,  first,  in  payment  of  the  debts  due  to  the  part' 
nership  creditors,  in  such  order  and  proportion  as  they  might  be 
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entitled  to  the  same,  and  eectmdiy,  if  any  surplus  remained,  in  pay- 
ment of  the  debts  due  to  the  separate  creditors,  that  the  separate 
creditors  might  be  enjoined  from  levying  their  executions,  when  ob- 
tained, upon  the  property,  and  that  Roberts  might  be  enjoined  from 
parting  with  the  property,  except  under  the  order  and  direction  of 
the  court  of  chancery. 

The  Bank  of  Bellows  Falls  answered,  admitting  that  their  debt 
was  against  Asa  Lawton  and  one  Black,  and  that  they  had  attached 
thereon  the  partnership  property  of  the  firm  oL  A.  Lawton  &  Co.,  as 
alleged  in  the  bill.  The  defendant  John  Smith  deceased,  and  the 
bill  was  revived  against  his  administrator,  who  ]q>peared,  and  an- 
swered, that  the  debt  due  to  his  intestate  was  against  Asa  Lawton, 
and  that  the  partnership  property  of  A.  Lawton  &  Co.  had  been 
attached  thereon,  as  alleged  in  the  bill ; — and  both  these  defendants 
insisted,  that  they  had  good  right  to  hold  the  property  so  attached, 
by  reason  of  the  priority  of  their  attachments  ov^  those  of  the  part- 
nership creditors.  As  to  the  other  defendants  the  biU  was  taken  as 
confessed.  The  answers  were  traversed,  and  testimony  was  taken 
on  the  part  of  the  orators,  tending  to  prove  the  existence  and  insol- 
vency of  the  firm,  as  alleged  in  the  bill ;  and  the  testimony  on  the 
part  of  the  defendants  tended  to  prove  that  a  large  portion  of  the 
capital  stock  of  the  firm  was  furnished  by  Asa  Lawton. 

The  injunction  prayed  for  was  granted,  and  a  recover  was  ap- 
pointed, who  subsequently  reported,  that  the  assets  of  the  firm,  which 
had  come  to  his  hands  and  were  subject  to  the  order  of  the  court, 
amounted  to  (1302,29.  It  was  admitted,  that  the  attochment  of  the 
Bank  of  Bellows  Falls  was  first  upon  the  property  in  point  of  time, 
and  that  the  amount  due  upon  that  debt  was  (1591,34 ;  and  that 
the  attachments  of  the  defendants  Crawford,  Zenas  Smith  and  John 
Smith,  amounting  in  all  to  (711,93,  were  also  prior,  in  point  of 
time,  to  the  attachments  of  any  of  the  partnership  creditors.  It  was 
also  admitted,  that  the  whole  amount  of  the  debts  due  to  the  defend- 
ants from  individual  members  of  the  firm,  on  which  the  partnership 
property  was  attached,  was  (24534^;  an4  that  the  amount  of  debts 
due  from  the  firm  to  the  orators,  on  which  the  same  property  had 
been  attached,  was  (1328,77. 

The  court  of  chancery,  November  Term,  1844,--William8,  Ch., 
—dismissed  the  bill ;  from  which  decree  the  orators  ^>pealed. 
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W.  C.  Bradky  ibr  orators. 

The  orators  contend,  ihat  the  funds  in  the  hands  of  the  receiver 
belonged  to  them,  in  preference  to  the  credit<»rs  of  the  individual 
partners.  It  is  not  disputed,  that  the  consideration  of  this  question 
is  not  to  be  regarded  by  courts  of  law,  and  that,  when  the  sheriff 
takes  the  partnership  property  on  the  attachment  of  a  separate 
creditor,  it  is  his  duty  to  seize  the  whole  and  sell  so  much  as  is  the 
proportion,  in  the  firm,  of  the  debtor  partner,  and  that  the  purchaser 
will  hold  that  undivided  share  in  the  property  with  the  other  owners, 
treating  it  as  held  in  common.  Reed  et  al.  v.  Shephardson^  2  Vt. 
120.  Such  seems  to  have  been  the  common  law,  as  holden  by  Ld. 
Ch.  J.  Holt  in  Heydon  v.  Heydmiy  1  Salk.  dd2  ;  1  Wats,  on  Part. 
98 ;  and  that  courts  of  law,  in  departing  from  it,  have  not  acted 
on  sound  principles  seems  to  have  been  very  clearly  intimated  by 
Ld.  Eldon,  in  Waters  v.  Taylor,  1  Yes.  &  B.  301.  Nor  would 
there  be  any  ground  of  complaint  in  equity,  if  the  creditor,  after 
soch  proceeding  at  law,  left  the  firm  solvent  Williams  ex  parte, 
11  Yes.  3.  But  it  cannot  be  denied,  that  courts  of  equity  have 
always  holden,  that  the  creditors  of  a  partnership,  whenever  it  be- 
comes necessary  for  the  payment  of  their  claims,  have  a  right  to  be 
paid  out  of  the  property  of  the  partnership,  while  it  remains  such,  in 
preference  to  the  creditors  of  the  individual  partners ;  Story  on  Part. 
175,^97;  lb.  470,§  326;  Story  on  Eq.  625,^  675 ;  lb.  600,  %  1253; 
for,  from  the  formation  of  the  partnership,  the  whole  property  of  the 
firm  is  considered  as  a  trust  fund  for  carrying  on  the  business,  mak-* 
ing  the  necessary  purchases,  paying  incidental  expenses,  and,  of 
course,  incurring  debts ;  and  each  partner  is  a  trustee  for  the  other, 
to  do  this  in  good  faith  and  not  apply  the  funds  to  his  private  bene- 
fit 2  Story's  Eq.  1243,  1263.  Story  op  Part.,  ^^  97, 109,  128. 
Egberts  V.  Wood^  3  Paige  517.  Nor  does  an  attachment  of  the 
property  at  law  alter  the  case ;  Story  on  Part  373, 379,  %%  261-3, 
and  notes ;  it  stands  good  until  an  interference  in  equity, — and  such 
is  the  manifest  ground  of  the  decision  in  Reed  et  al,  v.  Shephardr 
son,  2  Vt.  120. 

A.  Keyes  for  defendants. 

We  admit,  that  the  English  law  is  i^^ainst  us  upon  the  general 
principle,  and  that  in  some  of  the  states  it  has  been  adopted,  while 
36 
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Others  have  held  the  contrary.     But  the  English  rule  is  not  bind- 
ing here. 

1.  It  is  contrary  to  the  spirit  of  our  collecting  laws.  The  poNcj 
of  the  English  law  is  to  prevent  attachments  and  build  up  large 
companies ;  and  this  is  carried  out  through  their  bankrupt  laws ; 
and  the  whole  action  of  their  legislature  aims  at  this  equal  distribu- 
tion. The  policy  of  our  law  is,  "  the  first  in  diligence,  the  first 
in  right."  All  our  legislation  in  regard  to  collecting  is  based  upon 
this  principle.  Even  when  general  assignments  began  to  be  adopted, 
which  tend  to  equal  distribution,  the  legislature  declared,  that  no 
general  assignment  should  be  valid.  And  we  have  a  right  to  expect, 
that  courts,  as  they  always  have  done,  will  carry  out  that  policy. 
By  our  attachment  law  a  lien  is  formed  by  actual  manucaption, 
which  can  never  be  disturbed  by  adverse  process ; — ^but  in  England 
no  Ken  can  be  formed  by  attachment,  oxfi.fa,,  which  will  withstand 
their  bankrupt  law,  which  aims  at  equal  distribution. 

2.  This  rule  is  contrary  to  our  whole  experience  and  practice 
from  the  first  organization  of  the  state.  It  was  supposed,  after  the 
case  o£Reedei  al  v.  Shephardson,  2  Vt.  120,  was  decided,  that  the 
matter  was  put  to  rest.  The  legislature,  although  they  have  fre- 
quently revised  the  attachment  law,  have  never  interfered  with  that 
decision,  nor  with  the  general  practice  in  reference  to  the  attach- 
ment of  partnership  pr<^erty. 

3.  The  reason  of  the  rule  in  England  has  ceased  to  exist ;  and 
Ckssante  rattone,  cessat  ipsa  lex**    If  a  system  has  grown  up  there, 

which  cannot  well  be  altered,  notwithstanding  the  reason  of  that 
rule  has  ceased,  surely,  when  the  question  is  first  presented  here, 
**  shall  we  adopt  that  rule  V*  We  shall  be  slow  to  adopt  it  without 
reason.  The  reason  for  the  rule,  given  by  the  courts,  is,  that  all 
partnership  effects  and  contracts  aie  joint,  but  not  joint  and  several. 
But  in  the  case  of  Devaynes  v.  Nobh,  [1  Mer.  529,— iST.  C,  2  Rus. 
&L  Mylne  495,]  the  court  of  chancery  decided,  that  partnership  debts 
and  funds  were  joint  and  several ;  and  Judge  Story  says,  [1  Story 
Eq.  626,  that  this  is  now  the  established  doctrine,  and  then  says, 
this  being  the  case, ''  There  seems  no  ground  to  make  any  differ- 
ence whatsoever,  in  any  case,  between  joint  and  several  creditws,  as 
to  the  payment  out  of  the  joint  or  separate  funds.  1  Story's  Eq, 
626,  note. 
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4.  But  were  we  to  adopt  the  English  rule  here,  it  funiiBhes,  in  the 
present  case,  no  ground  for  relief.  It  has  alwajs  been  held,  that  the 
partnership  creditws  have  no  lien  upon  the  partnership  effects,  and 
farther,  that  they  have  no  equity,  in  their  own  right,  in  preference 
to  the  separate  creditors,  but  that  the  joint  creditors  come  in  through 
the  equity  of  the  other  partners ;  for  the  other  partners  generally 
have  an  equity  to  have  the  partnership  funds  pay  the  partnership 
debts.  Ex  parte  Rujin,  6  Yes.  126.  Ex  parte  WilUams,  11  Yes. 
3,  5,  6.  1  ^Story's  £q.  625.  Tunss  y.  Massey,  1  Atk.  67.  Camp- 
beUv.  MuUeit,  2  Swanst  574.  Such  being  the  rule,  the  joint  cred- 
itors can  havtf  no  greater  equity  than  the  other  partners  had,  and  are 
not  entitled  to  relief,  when  relief  would  be  denied  to  the  other  pari* 
ners,  if  they  had  brought  the  bill.  But  in  this  case  Ajia  Lawton 
put  in  the  whde  capital  stock,  and  the  other  partners  none.  By 
d<Hng  this  he  so  far  diminished  his  separate  estate ;  and  equity  would 
seem  to  require,  that  those  funds  should  first  go  to  pay  his  separate 
debts. 

The  opinion  of  the  court  was  delivered  by 

REnFiBLD,  J.  This  is  a  bill,  brought  by  the  creditors  of  a  pari* 
nership,  on  the  part  of  themselves  and  so  many  as  may  join  in  the 
suit,  claiming  a  preference  over  the  separate  creditors  of  the  part- 
ners, and  that  the  latter  may  be  restrained  from  levying  upon  the 
partnership  effects,  until  the  claims  of  the  plaintifis  are  satisfied. 
The  Bellows  Falls  Bank  is  the  first  in  the  order  of  the  attachments, 
and  that  and  the  other  creditors  of  the  separate  partners  are  suffi- 
cient to  absorb  all  the  funds  of  the  partnership,  which  have  been 
reduced  to  cash  by  the  receiver.  The  other  separate  creditors 
have  attached  subsequently  to  the  bank ;  and  the  plaintifis,  who  are 
partnership  creditors,  have  also  attached,  subsequent  to  the  bank 
and  some  other  of  the  separate  creditors.  All  these  claims  have 
gone  into  judgments,  and  the  sum  of  the  plaintiffs'  claims,  united,  is 
also  sufficient  to  absorb  the  partnership  fiinds.  So  that  the  contro- 
versy in  the  present  case  is  to  the  full  extent  of  all  the  property  at- 
tached. 

No  questi<m  can  be  reasonably  made,  I  think,  in  regard  to  the 
failure  and  utter  insolveucy  of  the  partner ship^  at  the  time  of  the 
first  alUchment  by  the  bank,  although  there  is  some. test jinony  i^ 
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the  ^ase,  going  upon  the  basis  of  a  very  imperfect  and  oneqaal  esti- 
mate of  assets  and  liabilities,  which  would  lead  to  the  contrary  result 
The  only  real  difficulty  in  this  case  is,  to  determine  whether  the 
partnership  creditors  are  entitled  to  a  preference  over  the  separate 
creditors  of  the  partners,  in  the  distribution  of  the  partnership  funds. 
And  this,  I  apprehend,  could  not  now  be  esteemed  a  question  of 
any  difficulty,  upon  the  principles  of  the  English  common  law.  By 
that  law  the  separate  creditors  are  indeed  entitled  to  execution 
against  the  partnership  property,  but  in  that  case  can  only  sdl  the 
interest  of  that  partner,  against  whom  they  have  obtained  judgment. 
As  Lord  Alranley  declares  the  law,  in  Chapman  r.  Sjoops,  3  B.  & 
P.  289,  '^  By  the  law  of  England  the  creditor  of  any  one  partner 
may  take  in  execution  that  partner's  interest  in  all  the  tangible  prop- 
erty of  the  partnership,  and  the  purchaser  will  thereby  become  a 
tenant  in  common  with  the  other  partners."  And  the  purchaser 
would  not  have  a  right  to  molest  the  other  partners,  until  all  ao 
counts  between  them  have  been  settled.  But  if  the  other  partners 
wish  to  take  advantage  of  this  circumstance,  they  ought  to  GLe  a 
biU  in  equity  against  the  vendee  of  the  sheriff."  Chancellor 
Kent  (3  Com.  37)  says,  "  The  interest  of  each  partner  in  the  part- 
nership property  is  his  share  in  the  surplus,  after  the  partnership 
accounts  are  settled  and  all  just  claims  satisfied."  This  doctrine  is 
fully  sustained  by  the  English  cases.  ^ 

It  follows,  then,  that  while  a  partnership  creditor  may  sell  the 
entire  interest  in  all  the  tangible  property  of  the  firm,  the  creditors 
of  the  separate  partners  can  sell  only  the  interest  of  that  partner, 
which  may  be  something,  or  nothing,  as  the  concern  shall  prove 
solvent,  or  insolvent,  on  a  final  settlement  of  all  its  concerns.  So 
that  in  this  way  the  entire  property  of  the  partnership  might  be  sold 
upon  execution,  against  each  separate  partner,  and  still  nothing  ac- 
crue to  any  of  the  purchasers,  since  all  must  purchase  subject  to 
the  claims  of  all  the  joint  creditors.  This,  then,  being  the  rule,  it  is 
useless  to  attempt  to  exclude  the  preference  of  joint  credit(N«,  since 
every  sale,  upon  a  separate  execution,  must  he  made  subject  to  their 
claims.  So  that  if  this  subject  is  put  upon  the  basis  of  the  English 
common  law,  the  rights  of  the  joint  creditors  are  evidently  preferred, 
even  in  a  sale,  upon  execution,  of  the  interest  of  the  separate  part- 
ners.   It  is  evident,  too,  that,  in  ordinary  eases,  such  a  sale  could 
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not  mach  avail  the  separate  creditors  and  would  not  often  be  resorts 
ed  to.  And  when  it  is  done,  it  is  always  in  the  power  of  the  other 
partners  to  resort  to  chancery,  for  the  purpose  of  having  a  filial  ac- 
count taken  and  the  concern  dosed. 

It  is  not,  perhaps,  very  important  to  go  into  any  abstract  reason- 
ing to  show  the  grounds  upon  which  this  rule  is  founded,  or  its 
justice,  or  propriety.  It  is  certain,  that  no  rule'm  English  jurisprn- 
d^ice  i§  better  settled.  Almost  every  case  upon  the  subject  speaks 
of  this  rule  as  one  long  settled.  Mr.  Justice  Story  [i  £q.  Juri^. 
696,  §  677]  lays  down  the  rule  in  regard  to  the  right  of  separate 
creditors  to  sell  only  the  interest  of  the  partner,  who  is  their  debtor, 
after  the  final  account  shall  be  taken,  almost  in  the  same  terms 
above  quoted  from  Lord  Alvanly's  opinion  in  Chtg^nHM  v.  Koops, 
referring  to  West  v.  Skip,  I  Yes.  237,  239;  Barker  v.  Goodair,  1 
Yes.  85 ;  Button  v.  Morrison,  17  Yes.  205 ;  NicoU  v.  JUumford,  4 
Johns.  Ch.  R.  522 ;  Fkn  v.  Hanhury,  Cowp.  445,  and  many  others, 
in  addition  to  those  already  cited, — most  of  which,  more  or  Jess  di- 
rectly, involve  that  point,  and  alJ  recognize  it,  as  a  well  established 
rule  upon  the  subject.  This  rule  gives  the  creditors  of  the  separ- 
ate partners  the  power  over  the  partnership  effects,  which  their 
debtors  themselves  possess,  that  is,  to  control  their  own  interest, 
which  consists  in  what  shall  remain  of  their  share,  after  all  debts  of 
die  concern  are  liquidated.  But  in  the  following  section  of  the 
same  work,  (pages  627  and  fdlowing,)  it  is  explicitly  declared,  that 
equity  will  interfere  to^restrain  the  sale  of  the  interest  of  one  of  the 
partners,  until  that  interest  can  be  definitely  ascertained ;  and  that 
this  injunction  will  be  granted  at  the  suit  of  the  other  partners,  or 
the  partnership  creditors,  or  the  debtor,  whose  share  is  levied  upon; 
and  that  this  will  be  done  equally,  whether  the  interest  of  the  part- 
ner is  seized  by  the  sheriff,  by  the  assignees  in  bankruptcy  of  the 
separate  partner,  by  his  assignee  by  contract,  or  by  his  executor  or 
administrator.  In  the  case  of  Brewster  v.  Hammet,  4  Conn.  540, 
such  an  injunction,  at  the  suit  of  the  other  partners,  they  being  also 
insolvent,  was  denied ;  but  the  general  principle  above  stated  was 
fiiUy  recognized,  and  likewise  the  right  of  the  partnership  creditors 
to  maintain  such  a  bill.  See  also  Taylor  v.  FiM,  4  Yes.  396,  and 
note  to  Sumner's  edition,  and  the  other  cases  cited  by  Mr.  Justice 
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*  It  is  indeed  true,  as  declared  by  Lord  Eldoa,  in  Waiers  t.  Taylor, 
1  Yes.  d&  B.  301,  that  the  old  Jaw  before  the  time  of  Lord  Mans- 
field was  somewhat  different.  Then,  in  a  sale  at  law,  the  equities 
of  the  other  partner  were  not  regarded,  but  the  aliquot  prc^xution 
of  the  partner  was  disposed  of  by  the  sheriff,  without  regard  to  the 
ultimate  balance ;  Heyden  v.  Heydon,  I  Salk.  392 ;  Jockey  v.  BtU* 
kr,  2  Ld.  Raym.  871.  The  same  rule  at  law  is  rec<^ized  in  this 
state,  so  far  as  the  rights  of  separate  creditors  at  law  are  concerned. 
Reed  Y.  Shepkardaon,  2  Yi.  120;  Clark  v.  Lyman.SYt.  20.  But  this 
rule  at  law  was  never  intended  to  limit  the  equities  of  the  other  part* 
ners,  or  of  the  partnership  crediUNrs^  but  to  refer  them  to  a  court  of 
equity,  as  is  said  in  Chapman  v.  Ko&ps,  3  B.  d&  P.  289  and  in  WkU" 
ney  t.  Ladd,  10  Yt.  165,  and  in  Chrk  t.  Lyman,  8  Yt  290.  The 
books  are  all  so  full  to  this  point,  that  it  seems  needless  farther  to 
discuss  it.  It  is  found  in  all  the  English  books,  where  the  subject 
is  named,  and  in  most  of  the  American  States.  Pierce  ▼.  Jackson, 
6  Mass.  242;  Rice  t.  Austin,  17  lb.  197;  Wilson  v.  Conine,  2 
Johns.  282 ;  Tappan  t.  Bkdsdell,  5  N.  H.  190 ;  Remarks  of  Dew- 
by,  J.,  in  Allen  v.  Wells,  22  Pick.  150;  Moody  ▼.  Payne,  2  Johns. 
Ch.  R,  548;  Burrall  t.  Acker,  23  Wend.  606.  This,  too,  is  but 
the  rule  of  the  civil  law  upon  this  subject.  1  Story's  Eq.  Jur.  6d3» 
1  Domat,  B.  1,  tit.  6,  ^  3,  art.  10. 

Unless,  then,  we  are  prepared  to  put  the  law  of  this  state  upon  a 
di^rent  basis  from  the  law  of  any  other  state,  almost,  upon  this 
subject,^  we  must  recognise  the  right  of  these  partnership  creditors  to 
be  first  paid.  It  is  true,  that  they  prevail  here  over  the  separate 
^creditors  by  virtue  of  a  lien,  which  each  partner  is  supposed  to 
have,  by  implied  contract,  upon  all  the  partnership  effects,  until  all 
ihe  partnership  debts  are  paid.  This  gives  him  an  equity  prior  to 
^hat  of  the  sq>arate  creditors ;  and  it  is  only  by  calling  this  equity 
to  their  aid,  that  the  partnership  creditors  are  enabled  to  maintain 
their  claims  in  this  case.  But  this  is  not  a  new  principle  in  equity, 
for  one  man  to  prevail  in  a  suit,  not  by  bis  own  superior  equity, 
but  in  consequence  of  that  which  resides  primarily  in  some  third 
party,  who  is  indeed  generally  a  necessary  party  to  the  bill.  This 
is  the  case  where  a  creditor  claims  to  have  the  benefit  of  securities 
put  in  the  hands  of  his  debtor  by  some  other  debtor,  the  two  debtors 
■citaQdiQgf  perhaps,  in  the  same  relation  to  the  creditor,  but  one  being 
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principal  and  the  other  surety,  as  between  themselves.  So,  too,  in 
all  cases  where  one  holds  funds,  which  are  nltimatelj  to  go  in  a 
particular  channel,  equity  will  interfere  on  behalf  of  the  party  ulti- 
mately to  be  benefitted  by  such  appropriation,  notwithstanding  he 
may  not  be  a  party  to  the  original  transaction.  This  is  always  more 
or  less  the  case,  where  a  court  of  equity  interferes  in  marshalling 
assets. 

But  if  it  were  necessary  to  test  the  soundness  of  this  rule  by  the 
reason  upon  which  it  is  founded,  I  should  have  no  doubt  of  its  pre- 
vailing. Mr.  Justice  Story  seems  [1  Eq.  Jurisp.  626,  in  notes,]  to 
i^prehend,  that  the  case  of  Devaynes  ▼.  Noble,  [1  Merivale  529, 
before  Sir  William  Grant,  at  the  Rolls,  8.  C.  on  appeal  before  the 
Chancellor,  Lord  Brougham,  2  Russell  &  Mylne  495,]  which 
recognizes  a  partnership  contract  as  joint  and  several,  and  not  joint 
only,  has  wholly  subverted  the  principle,  upon  which  any  distinction 
has  ever  been  made  between  joint  and  several  creditors,  as  to  their 
right  to  a  preference  in  regard  to  joint  and  several  funds. 

I  do  not  find  any  such  doubts,  in  regard  to  the  soundness  or  the 
continued  existenpe  of  this  right  of  preference  of  joint  creditors  in 
regard  to  joint  funds,  notwithstanding  the  case  of  Devaynes  v.  Nth 
hk,  in  any  other  book,  except  the  one  above  referred  to.  And 
with  all  reasonable  distrust  of  my  own  views,  in  consequence  of  the 
doabt  there  suggested,  it  still  seems  to  me,  that  the  difficulties  of 
Mr.  Justice  Story  are  wholly  without  foundation,  so  far  as  the  right 
of  joint  creditors  to  a  preference  is  concerned.  I  take  it  to  be  a 
well  established  rule,  in  regard  to  the  law  of  partnership,  that  all 
their  contracts,  so  far  as  the  creditors  are  concerned,  are  joint  and 
several,  binding  each  member  for  the  whole  debt,  and  that  such  is 
the  general  light  in  which  partnership  contracts  have  always  been 
regarded.  When  such  contracts  have  been  spoken  of  as  joint  only, 
it  has  been  with  reference  to  bankrupt  or  insolvent  laws,  or  the 
marshalling  of  assets  in  courts  of  equity,  and  not  because  the  claims 
of  the  creditors  and  the  obligations  of  the  debtors  were  not  several,. 
as  well  as  joint.  The  genera]  rule,  at  law  certainly,  and  in  equity, 
unless  it  is  controlled  by  an  intervening  insolvency,  either  of  the 
partnership  or  some  of  the  partners,  is,  most  undoubtedly,  that  the 
partnership  creditors  have  a  right  to  go,  not  only  against  the  joint, 
but  also  the  separate,  property  of  each  partner,  and  may  take  their 
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entire  debt,  either  out  of  the  estate  of  a  deceased  partner,  or  oat  of 
the  property  of  a  living  partner,  unless  injustice  is  thereby  likely  to 
be  done  to  others,  in  consequence  of  a  burden,  which  miffkt  be 
made  to  rest  either  upon  one,  or  the  other,  of  two  funds,  being  ta- 
ken out  of  one  fund,  to  the  exclusion  of  other  claims,  which  cannot 
be  made  to  rest  upon  the  other  fund. 

It  is  not  meant  here  to  assert,  that  a  several  suit  may  be  main- 
tained, at  law,  against  one  of  the  partners ;  for  the  contract  is  tech- 
nically joint  only, — but  no  more  so  than  any  other  joint  contract, 
which  binds  each  contractor  for  the  whole  debt,  or  in  solido  as  it  is 
termed.  And  when  the  death  of  one  of  the  joint  contractors  inter- 
venes, the  entire  debt  may  be  taken  out  of  his  estate.  The  same  is 
true  as  to  the  estate  of  a  deceased  partner.  Wilkinson  v.  Hendersen, 
1  Mylne  d&  Keene  582 ;  Devaynes  v.  Noble,  I  Mer.  529;  Thorpe  v. 
Jackson,  2  Y.  &>  Col.  553;  Braithwaite  v.  Britain,  1  Keene  219 
and  note. 

It  is  upon  this  jery  principle  of  the  law  of  partnership,  that  each 
partner  is  bound  for  the  whole  debt  of  the  partnership,  and  so,  as  to 
the  share  of  the  other  partners,  is  virtually  a  surety,  that  a  court  of 
equity  will  suffer  one  partner  to  maintain  a  lien  upon  the  partner- 
ship property,  until  he  is  released  from  such  suretyship,  when  all  the 
debts  of  the  firm  are  paid.  In  this  it  is  not  perceived  there  is  any- 
thing unjust,  or  unusual, so  far  as  it  regards  s^arate  creditors  even.- 
I  Not  is  there  anything  singular,  in  enabling  partnership  creditors  to 

I  enforce  this  lien,  which  is  thus  created  upon  the  partnership  funds 

in  favor  of  the  creditors  of  the  partnership,  although  not  created  pri- 
marily for  their  benefit,  but  for  the  security  of  the  other  partners. 
I  This  is  but  carrying  out  the  most  familiar  principles  of  the  Jaw  of 

principal  and  surety,  as  well  between  themselves,  as  between  each 
and  their  common  creditor.  Authorities  upon  this  point  might  be 
multiplied  almost  indefinitely,  both  in  England  and  this  country. 
This  is  the  recognized  and  decided  law  of  all  the  New  England 
States,  with  the  excq>tion  of  Rhode  Island,  of  which  state  we  have 
no  reports,  and  has  been  recognized  there,  we  think,  by  the  circuit 
court.  Most  of  the  other  states  have  also  recognized  it;  and  no  one 
has  expressly  denied  its  existence  or  obligation,  so  far  as  we  know, 
with  the  exception  of  Pennsylvania  and  Georgia.  The  following 
cases  may  be  named — in  addition  to  those  already  cited :     Witter 
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V.  Riekardsy  10  Conn.  97.  Egberts  v.  Wood,  3  Paige  517.  Ftrtday 
ei  al.  V.  WlffhiwicJc  et^al,,  5  Eng.  Cond.  Ch,  R.  377;  1  TomJyn, 
350;  8,  a,  4  Eng.  Cond.  Cb.  R.  317;  1  Raseell  &.  Mylne  45. 
MCMoh  Y.  DashieU,  1  Har.  &>  Gill  96.  HaU  t.  Ha//,  2  M'Cord's 
Cb.  R.  30^.  2  Dessau.  270.  Woc^rop  ▼.  Wards,  3  Dessau.  203. 
AmYA  V.  Johnson,  2  Edw.  28.  Commercial  Bank  v.  YI7/A»n5,  9 
Greenl.  28. 

Arguments,  which  hare  been,  or  which  maj  be,  drawn  from  the 
poesible  or  probable  abuses  of  this  rule,  applj  with  equal  force  to 
other  cases,  where  the  same  or  analogous  principles  are  recognized. 
It  has  long  been  settled,  that  the  debtor  has  the  right  to  prefer  any 
of  his  creditors  to  any  extent.  He  may  do  this  even  upon  the  eve 
of  insolvency,  unless  expressly  or  impliedly  restrained  by  some  ex- 
press statute,  or  by  the  general  scope  of  the  insolvent  or  bankrupt 
laws  of  the  state.  He  may,  too,  at  the  time  of  contracting,  as  is  often 
done,  appropriate  a  portion  of  his  estate,  real,  or  personal,  by  mort^ 
gage,  or  pledge,  to  secure  the  fulfilment  of  that  particular  obligation. 
One  may,  too,  appropriate  a  portion,  or  all,  of  his  estate^  unless  re- 
struned  by  express  law,  for  the  security  of  some  one,  who  may  have 
become,  or  is  about  to  become,  his  surety.  And  in  none  of  these 
cases  will  the  rules  of  law,  or  equity,  interpose  any  hindrance.  And 
this  property,  thus  set  apart  for  the  security  of  the  surety  merely, 
'  may,  in  case  of  the  insolvency  of  the  surety,  be  reached  by  the 
creditor,  in  a  court  of  equity,  before  even  the  right  of  the  surety  to 
appropriate  it  attaches.  In  all  this  we  see  but  an  exemplification  of 
that  portion  of  the  law  of  partnership  which  we  have  beeh  discuss- 
ing. And  of  this  rule  of  law,  by  which  a  principal  may  assign 
property  to  secure  his  surety*  or  by  which  the  creditor,  in  certain 
contingencies,  may  reach  that  property  through  an  equity,  which 
resides  in  another  primarily,  we  hear  no  one  complain.  It  has  been 
supposed,  too,  that,  if  joint  creditors  have  a  preference  as  to  joint 
funds  and  separate  creditors  as  to  separate  funds,  of  which  we  do 
not  speak  now,  there  will  be  afforded  great  facilities  far  shifting  fimds 
from  one  portion  of  one's  estate  to  the  other,  as  may  comport  with 
the  fancy  or  caprice  of  the  debtors,  more  than  with  the  just  claims 
of  the  creditors.  But  this  will  always  be  the  case,  when  any  pre- 
ferences are  allowed  to  be  made  by  debtors.  It  matters  not  how 
these  preferences  arc  to  be  effected  by  the  debtors.     They  will  be 
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likelj  always  to  be  nnjiutly  exercised  in  many  cases.  The  only 
effectual  cure  is  to  prohibit  them  altogether.  But  such  a  prohibi- 
bition,  to  be  effectual,  must  reach  all  mortgages  and  pledges ;  which 
would  operate  far  too  great  an  incumbrance  upon  the  free  spirit  of 
commercial  enterprise.  Such  a  law  could  not  be  endured,  proba- 
bly, for  any  long  time,  especially  in  this  age  and  country. 

We  think,  therefore,  that,  in  this  case,  the  partnership  creditors 
Hre  entitled  to  a  preference  over  the  separate  creditors,  who  first  at- 
tachedj  The  decree  of  the  chancellor  is  therefore  rerersed,  and 
th«  eaUse  remanded  to  him,  with  directions  to  enter  up  a  decree  for 
the  orators  to  be  paid  their  debts  out  of  the  partnership  funds,  to 
the  full  extent,  if  the  money  in  the  hands  of  the  receiver  is  sufficient 
for  that  purpose,  and  the  residue,  if  any,  to  be  paid  to  the  credit<V8 
of  the  separate  partners,  until  expended,  in  the  order  of  their  attach* 
ments ;  and  if  the  funds  in  the  hands  of  the  receiver  are  not  suffi- 
cient to  pay  all  the  orators'  claims,  then  to  be  paid  to  them,  in 
proportion  to  the  amount  of  their  demands,  as  far  as  it  will  go. 

Something  has  been  said,  in  argument,  in  regard  to  the  uncer- 
tainty of  the  state  of  the  poof  as  to  the  actual  state  of  the  funds  of 
the  partnership ;  and  it  is  suggested,  that  possibly,  if  a  foil  account 
of  all  the  assets  were  taken,  it  might  appear,  that  the  concern  was 
in  fact  Movent,  and  that  there  was  no  necessity  for  the  plaintiffs  to 
resort  to  this  fund  for  payment.  If  that  were  so,  doubtless  the 
plaintiflb'  bill  must  be  dismissed.  But  if  the  defendants  have  any 
confidence  in  being  benefitted  by  having  such  an  account  taken, 
they  should  have  filed  a  cross  bill  for  that  purpose,  and  then  the  ac- 
count could  have  been  taken, — ^but  at  their  expense.  But  where 
the  plaintiffi  are  able,  as  they  have  done  in  this  case,  to  make  out  a 
prima  faeU  case  of  insolvency,  we  do  not  think  they  should  be  com- 
pelled to  ask  an  account  of  all  the  partnership  dealings,  so  as  to 
determine  the  exact  state  of  the  liabilities  and  assets,  and  the  pre- 
cise interest  of  each  partner, — which  doubtless  they  might  do,  by 
making  all  the  partners  parties  to  the  bill.  And  in  ordinary  cases 
the  chancellor  will  exercise  a  discretion,  whether  to  pass  a  deo^ee 
for  the  orator,  before  this  is  done.  But  in  the  present  case  such  in- 
dubitable proof  of  insolvency  is  already  in  the  case,  as  to  leave  no 
reasonable  doubt  that  such  must  be  the  fact,  upon  a  final  account 
We  do  not  therefore  recommend  the  chancellor  to  subject  the  par^ 
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ties  to  that  expense  and  delay,  unless  the  defendants  desire  it,  at 
their  own  expense. 

It  is  possible  the  partnership  creditors  may  think  themselves  enti- 
tled to  full  pay,  in  the  order  of  their  attachments ;  and  so  they 
would  be  by  the  Massachusetts  law,  when  the  partnership  attach- 
ments defeat  the  attachment  in  favor  of  the  separate  creditors. 
Pierce  v.  Jackson,  6  Mass.  242.  But  at  common  law  the  attach- 
ment of  the  separate  creditor  is  valid,  so  far  as  the  interest  of  his 
debtor  is  concerned.  And  Chancellor  Kent  held,  in  Moody  v. 
Payne,  2  Johns.  Ch.  R.  548,  549,  that  the  sheriff  could  not  be  re- 
strained, by  injunction,  from  proceeding  to  sell  the  interest  of  the 
partner ;  but  the  contrary  doctrine  is  now  held.  1  Story's  Eq.  Jur, 
d29.  Skipp  V.  Hanoood,  2  Swanst  586,  587.  And  as  it  is  only 
by  the  aid  of  a  court  of  equity  that  the  orators  can  prevail,  we  think 
they  must  take  the  fund  according  to  the  rules  which  prevail  in 
such  courts,  that  is,  that  "  equality  is  equity."  For  at  law,  in  this 
state,  the  claim  of  the  separate  creditors  is  perfectly  valid,  to  the 
*  foil  extent.  Reed  v.  Shephardson,  2  Vt.  120. 
(  Hitherto  we  do  not  think  costs  should  be  allowed  the  plaintiflb  in 
'  the  court  of  chancery,  for  the  reason,  that  the  defendants,  from  the 
decisions  which  had  been  made  in  this  state,  were  fully  justified  in 
contesting  the  matter.  In  this  court,  as  the  plaintifib  have  succeed- 
ed in  reversing  the  decree  of  the  court  of  chancery,  they  are  enti- 
tled to  costs,  as  matter  of  right.  Future  costs  will  be  under  the 
control  and  in  the  discretion  of  the  chancellor. 
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Otis  Bardwell  v.  George  Perry,  Philip  F.  Perrt,  Gates 
Perry,  Jr.,  and  Tisdale  Porter. 

In    Chancery. 

At  law  both  separate  and  joint  'creditors  of  a  partnership  may  alUch  eiiber 
separate  or  joint  property,  and  sell  it  upon  execation  in  satisfaction  of  ibeir 
judgmenu  without  regard  to  the  equities  of  the  debtors. 

But  in  cjvi^y  the  partnership  efiecU  are  pledged  to  each  separate  partner,  antil 
he  is  released  from  all  his  partnership  obligations ;  and,  while  the  partner- 
ship continues,  this  equitable  lien,  existing  for  the  benefit  and  secarity  of 
the  separate  partners,  may  be  reached  in  a  court  of  equity  by  the  crediton 
of  the  firm,  for  the  purpose  of  securing  to  themselves  a  preference  orertfas 
separate  creditors. 

A  partnership  contract  imposes  precisely  the  same  obligation  upon  each  sep- 
arate partner,  that  a  sole  and  separate  contract  does ;  and  there  is  do  ex- 
press or  implied  contract,  resulting  from  the  law  of  partnership,  that  the 
separate  estate  shall  go  to  pay  separate  debts  exclusively.    All  that  the  9ep-< 
V  arate  creditors  can  require,  in  equity,  is,  that  the  partnership  creditors  mast 
I  first  exhaust  the  partnership  funds,  before  resorting  to  the  separate  efiecU 
|of  the  individual  partners;  and  beyond  this  both  sets  of  creditors  stand 
/precisely  equal,  both  at  law  and  in  equity. 

It  is  no  ground,  in  chancery,  for  pestponlag  a  prior  to  a  subseqiMOt  atucb- 
nent,  that  the  second  attaching  creditor  was  induced  to  delayN  his  attach* 
meat  by  being  told,  by  the  other  creditor,  that  he  had  already  attached  the 
property,  when  in  fact  he  had  not,  whereby  he  gained  time  and  oppprlo- 
nity  to  put  his  attachment  first  upon  the  property. 

In  this  case  the  defendants  appealed  from  the  decree  of  the  chancellor,  and 
the  decree  was  reversed  in  this  court ;  and  no  costs  in  the  court  of  cban* 
eery  were  allowed  to  the  defendants;  but  they  were  allowed  their  costs 
in  this  court,  as  matter  of  right. 

Appeal  from  the  court  of  chancery.  The  orator  alleged,  in  his 
bill^  that,  on  the  tenth  day  of  October,  16^,  one  William  Bellows 
was  indebted  to  him,  and  that  he  sued  out  a  writ  of  attachment 
against  him,  and  placed  the  same  in  the  hands  of  the  defendant 
Porter,  then  constable  of  Athens,  and  caused  to  be  attached  thereon 
certain  property  which  belonged  to  Bellows ;  that  this  suit  was  reg* 
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oiarly  entered  asd  was  still  pending  in  court ;  that  Bellows  and  one 
PhiUp  Peck  liad  before  that  time  been  co^nirtners  in  trade  under 
the  firm  of  Philip  Peck  d&  Ca,  and,  as  snch,  were  indebted  to  the 
defendants  George  Perry  and  Philip  F.  Perry ;  that  these  defendants 
also  sued  out-  a  writ  of  attachment  against  the  firm,  and,  knowing 
the  intention  of  the  orator  to  attach  the  property  of  Bellows  in  que»- 
tion,  by  fraudulently  telling  the  orator  that  they  had  already  atUched 
the  pr<^>erty,  induced  him  to  delay  his  attachment,  and  were  there- 
by enabled  to  cause  the  same  pr<^rty  to  be  attached  upon  their  suit ; 
that  that  writ  was  also  served  by  the  defendant  Porter,  and  the 
suit  had  been  entered  in  court,  and  judgment  obtained,  and  the  ex- 
ecution had  been  first  placed  in  the  hands  of  the  defendant  Gates 
Perry,  Jr.,  and  afterwards  in  the  hands  of  P«rter,  and  that  Porter, 
who  had  previously  sold  the  property  upon  mesne  process,  under 
the  statute,  had  applied,  or  was  about  to  apply  the  avaib  upon  the 
exficotioD ;  that  Bellows  and  the  firm  of  Philip  Peck  d&  Co.  were 
wholly  insolvent,  and  Peck  and  Bellows  had  been  decreed  bankrupts 
by  the  district  court  of  the  United  States  in  the  State  of  New  Han^ 
shire;  and  that  the  orator  had  no  means  whatever  of  collecting  his 
debt  against  Bellows,  except  firom  the  avails  of  the  property  in  ques^ 
tion.  And  the  orator  prayed,  that  Porter  might  be  enjoined  firom 
applying  the  avails  of  the  property  upon  the  defendants'  execution, 
or  that,  if  he  had  already  done  so,  the  defendants  George  Perry 
•nd  Philip  F.  Perry  might  be  decreed  to  hold  the  same  in  trust,  to 
be  applied  in  payment  of  the  separate  debt  of  the  orator,  due  firom 
Bellows,  in  preference  to  the  partnership  debt  due  to  them. 

The  defendants  answered,  denying  the  fi'audulent  representations 
alleged  in  the  bill,  and  admitting  the  attachment  pf  the  property  of 
Bellows  apon  a  debt  due  firom  the  firm  of  Philip  Peck  d&  Co.,  as 
alleged  ia  the  bill,  and  insisting  upon  their  right,  by  virtue  of  the 
priority  of  their  attachment,  to  have  the  property  applied  in  pay* 
ment  of  tlieir  debt. 

The  answers  were  traversed,  and  testimony  was  taken  on  the 
part  of  the  orator,  tending  to  prove  that  he  sued  out  his  writ  of  at- 
tachment, as  alleged  in  his  bill,  and  that  he  was  about  to  have  the 
same  served  by  attaching  the  property  in  question,  when  he  was  in- 
formed by  the  defendants  George  Perry  and  Gates  Perry,  Jr.,  that 
ihey  had  alveady  attached  the  property,  when  in  fact  it  had  not  be^n 
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attached,  and  that  thereby  the  orator  was  indaced  to  delay  proceed- 
ing, so  that  tlie  defendants  were  enabled  to,  and  did,  caoae  the 
property  to  be  first  attached  upon  their  writ  It  vppe^ed,  that  the 
property  had  been  sold  by  Porter,  upon  the  writs  of  attachment,  un- 
der the  statute,  and  that,  subsequently  to  the  commencement  of  this 
euity  he  had  applied  the  avails  upon  the  execution  obtained  by  the 
defendants  upon  their  demand.  It  also  appeared,  that  both  Bellows 
and  Peck  had  been  duly  declared  bankrupts. 

The  court  of  chancery  decreed,  that  the  defendants  George  Perry 
and  Philip  F.  Perry  should  pay  to  the  orator,  by  a  time  specified, 
the  avails  of  the  property  in  question,  with  costs,  and  that  the  d^ 
fendants  Gates  Perry,  Jr.,  and  Porter  should  be  dismissed  without 
costs.    From  this  decree  the  defendants  appealed. 

W.  C.  Bradley  for  orator. 

The  orator  contends,  that  he  is  entitled  to  be  satisfied  out  isi  the 
private  effects  attached  in  his  suit,  in  preference  to  the  partnership 
creditors.  Ez  parte  EUan,  3  Yes.  240.  Wats,  on  Part  263.  1 
Story's  Eq.  §  676.     Story  on  Part  %  366,  376. 

Besides,  it  is  contended,  that  a  priority,  gained  by  the  misrepre- 
sentation of  the  defendants  as  to  their  having  already  made  an  at- 
tachment, whereby  the  orator,  to  save  firuitless  expense,  was  induced 
at  the  time  not  to  pursue  his  rights,  cannot  avail  them.  1  Story's 
Eq.  §§  186-193.     Plymmth  v.  Windsor,  7  Yt  327, 

Walker  4*  Kellogg  for  defendants. 

The  question  raised  in  this  case  is,  whether  the  court  will  adopt 
the  EInglish  rule,  that  in  general,  in  case  of  copartnership,  joint 
creditors  shall  first  be  paid  out  of  the  joint  funds,  and  the  separate 
creditors  out  of  the  separate  funds  of  each  partner. 

Several  reasons  are  given  for  this  rule,  none  of  which  seem  to 
apply  with  much  force  here.  The  principal  one  is  that  given  by 
Lord  Hardwick,  in  Iknss  v.  Massey,  1  Atk.  68,  that  the  joint  cred- 
itors give  credit  to  the  joint  estate,  and  the  separate  creditors  to  the 
separate  estate.  Whatever  may  have  been  the  case  in  England,  at  the 
time  this  rule  was  adopted,  and  whatever  it  may  now  be  in  purely 
commercial  communities,  here  the  reason  has  no  force,  and  is  false  in 
fact    It  is  said,  also,  that  the  preference  of  the  joint  creditors  to  the 
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joint  fond  is  worked  out  throagh  the  equity  of  the  partners.  Story  on 
Part  133, 136,  501.     Story's  Eq.  625.     Ex  parte  Rufin,  6  Yes. 

119,  126.  Ez  parte  KendaUy  17  Yes.  514.  No  satisfactory  reasons 
are  given  for  this  doctrine ;  and  it  has  been  frequently  characterized 
as  purely  artificial  and  having  no  foundation  in  natural  justice.  ln« 
deed,  partners  should  be  the  last  to  have  any  Hen  upon  each  other's 
effects.  Brewster  v.  Hammett,  4  Conn.  540, 543.  Another  reason, 
given  for  the  rule,  is  the  promotion  of  trade,  by  keeping  up  the 
credit  of  trading  companies.  But,  as  this  court  has  said  in  Reed  ei 
d,  V.  SkepkardsoHf  2  Yt.  120,  we  have  no  motive  to  encourage  part- 
nerships, any  more  than  individual  business  men. 

The  question,  whether,  at  law,  joint  creditors  should  have  a  pri*  • 

ority  of  payment  over  separate  creditors  out  of  the  joint  estate,  was 
fully  considered  by  this  court  in  Reed  et  al,  v.  Sh^hardson,  2  Yt. 

120.  The  cases  of  King  v.  Sandersm,  Wightw.  50, — 6  Excheq. 
R.  443^_/n  re  iSbitM,  16  Johns.  102,  Church  et  al.  v.  Knox  et  al, 
2  Conn.  514,  517,  Brewster  et  al,  v.  Hammett  et  al,A  lb.  540, 
Barber  v.  Hartford  Bank,  9  lb.  407,  Witter  v.  Richards,  10  lb. 
37,  and  Pierce  v.  Jackson,  6  Mass.  242,  which  decide,  that  the  sep- 
arate creditor  can  only  levy  upon  the  interest  of  the  individual  partr 
ner  in  the  goods,  subject  to  the  rights  of  the  other  partners  and  the 
debts  of  the  firm,  were  pressed  upon  the  court  in  that  case ;  but  they 
decided,  that  the  partnership  creditors  were  entitled  to  no  such  pri-  j 
ority.  And  if  this  court  do  not  follow  the  rule  establii^d  at  law  in  /^ 
other  states,  why  should  they  follow  the  chancery  rule  upon  the  sab- 

ject? 

But  should  the  court  see  fit  to  adopt  the  rule,  that  joint  creditors 
shall  first  be  paid  by  the  joint  funds,  we  apprehend  it  by  no  means 
follows,  that  they  will  adopt  the  converse  rule,  thkt  separate  credi- 
tors are  first  to  be  paid  firom  the  separate  fund.  This  principle,  so 
far  as  it  has  been  adopted  at  all,  was  adopted  when  it  was  the  es* 
tablished  doctrine  of  courts  of  equity,  that  debts  against  a  co-part- 
nership were  joint,  and  not  joint  and  several.  Story  on  Part.  362, 
514.  Collyer  on  Part.  366.  But  it  is  now  well  settled,  that  such 
debts  are  several,  as  well  as  joint.  Story  on  Part.  514.  1  Story's 
Eq.  626,  n.  Deoaynes  v.  NchU,  1  Mer.  528,  564 ;  2  Rus.  d& 
Hybe  495.  13  Eng.  Cond.  Ch.  R.  145.  Sumner  v.  Powell,  2 
Mer.  37.     WilMnsm  v.  Henderson,  1  Mylne  &;  R.  582 ;  7  Cond. 
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Ch.  R.  173.  Thorpe  y.  Jackson,  2  Younge  &  Col.  553.  This  be- 
ing so,  we  do  not  see  why,  upon  principle,  sach  debts  should  not, 
as  against  the  several  estates,  be  treated  like  otlier  several  debts.  1 
Story's  £q.  526,  n.     Collyer  on  Part  337.     Story  on  Part.  540. 

But  the  rule  contended  for  is  not  only  wrong  in  principle,  bat  it  is 
unjust  and  oppressive  in  practice.  It  has  not  been  uniformly  adher- 
ed to,  and,  in  the  emphatic  language  of  Judge  StcM-y,  rests  on  a 
foundation  as  questionable  and  as  unsatisfactory  as  any  rule  in  the 
whde  system  of  jurisprudence.  Story  on  Part.  531, 541.  It  was 
adopted  by  Lord  Hardwick,  but  broken  in  upon  by  Lord  Thntlow, 
who  allowed  joint  creditors  to  prove  and  take  dividends  under  9&^ 
arate  commissions.  Gow  on  Part.  312,  31.4.  Story  on  Part.  533,  n. 
Dutton  V.  Morrison,  17  Yes.  207.  It  was  restored  by  Lord  Lough- 
borough,  and  though  followed  by  Lord  Eldon,  it  was  with  great 
doubt  as  to  its  correctness.     Story  on  Part.  538.     Ex  parte  Hill,  5 

B.  &  P.  191,  n. 

The  unsatisfactory  character  of  the  rule  in  question  is  exempli- 
fied in  the  numerous  excq>tt(»is  to  it,  and  the  evident  inclination  of 
courts  to  increase  those  exceptions.  Thus  it  is  well  settled,  that,  in 
case  of  a  deceased  partner,  the  joint  creditor  may  proceed  in  equity 
directly  against  his  estate,  whether  the  survivors  are  bankrupts,  or 
not ;  Devaynes  v.  Noble  I  Mer.  528 ;  Wilkinson  v.  Henderson,  1 
Mylne  6l  K.  582 ;  Thorpe  v.  Jackson,  2  Younge  &&  Col.  553 ;  and 
if  there  is  no  joint  estate,  then  the  joint  creditors,  in  such  case, 
are  to  be  paid  pari  passu  with  separate  creditors ;  Cowell  v.  Sifkes, 
2  Russ.  191 ;  3  Cond.  Ch.  R.  76 ;  Collyer  on  Part.  528 ;  Wilder  v. 
Keeler,  3  Paige  167,  172.  So  in  bankruptcy,  if  a  joint  creditor  be 
a  petitioner  for  a  separate  commission  against  the  partner,  he  may 
share  pari  passu  with  the  separate  creditors ;  Ex  parte  Crisp,  1  Atk. 
133 ;  Story  on  Part.  538 ;  Collyer  on  Part.  527.  So,  where  there  is 
no  joint  estate  and  no  solvent  partner ;  Ex  parte  Hill,  5  B.  d&  P. 
191,  n.;  Ex  parte  Johnson,  3  Madd.  229;  Story  on  Part.  539, 540; 
Collyer  on  Part.  528.  In  Payne  v.  Matthews,  6  Paige  19-21,  a  sur- 
viving partner,  who  had  paid  joint  debts  out  of  his  private  funds,  was 
allowed  to  claim  from  the  estate  of  the  deceased  partner  pari  passu 
with  the  other  creditors.  And  in  Massachusetts  the  separate  prop- 
erty of  each  member  of  a  co-partnership  is  liable  to  be  attached  for 
the  debts  due  from  the  firm;  Neiuntan  v,  Bagleif,  16  Pick.  348; 
Alien  V.  Wells  22  Pick.  450. 
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Rbdfield,  J.  Having  just  now  determined^  in  the  caie  of  IVask' 
hornet  td.  t.  Bdlmos  FaUa  Bank  et  ai.,  [ante  p.  278,]  that  the  put- 
nerahip  creditors  are  entitled  to  a  preference  in  regard  to  partnership 
effects,  it  might  be  sappoeed  to  follow,  almost  as  a  matter  of  coorsCy 
that  the  separate  creditors  ere  equally  entitled  to  a  preference,  as  to 
the  separate  funds.  But  upon  examination  it  will  be  found  there 
ire  many  difficulties  in  coming  to  this  conclusion.  I  propose  first 
to  examine  this  case  upon  principle,  and  then  with  reference  to  the 
decided  cases  bearing  upon  the  subject 

I.  Upon  principle,  it  would  follow,  that  the  joint  creditors,  hav* 
iog  a  preference  as  to  the  partnership  funds,  might  be  compelled  to 
resort  to  them,  until  they  were  exhausted.  This  would  be  done  up- 
on the  familiar  principle  of  marshalling  assets,  that,  where  one  cred* 
itor  had  a  claim  upon  two  or  more  funds,  and  others  only  wpoa  one 
of  those  funds,  he  should  first  be  compelled  to  exhaust  the  fund 
upon  which  ke  only  had  a  lien,  or  upon  which  he  had  the  prior  rights 
before  resorting  to  the  other,  or  else  to  assign,  upon  payment  of  his 
demand.     Thus  far  there  is  no  difficulty  in  the  case. 

But  what  shall  be  done,  when  there  are  no  partnership  funds,  or 
when  they  are  inadequate  to  liquidate  the  partnership  debts?  Can 
the  partnership  creditors,  in  such  case,  be  wholly  excluded  from  the 
separate  estate,  or  postponed  to  the  separate  creditors!  I  confess, 
upon  principle,  it  is  difficult  to  view  the  matter  in  this  light  There 
does  not  seem  to  me,  upon  principle,  to  be  any  ground  whatever  for 
the  interference  of  a  court  of  equity,  in  such  case,  beyond  the  point 
of  requiring  joint  creditors  to  be  confined  to  the  joint  fund,  until 
that  is  exhausted.  To  this  extent,  no  doubt,  a  court  of  equity 
should  interfere.  Beyond  this,  it  seems  to  me,  that  whatever  power 
they  have  exercised  in  England,  in  giving  a  preference  to  separate 
creditors,  as  to  separate  funds,  has  been,  either  upon  the  mere 
ground  of  the  English  bankrupt  laws,  or  else  upon  the  mistaken 
ground,  that  a  partnership  creditor  has  no  separate  and  entire 
claim  upon  the  individual  re^Kmsibility  of  each  partner,  fer  his 
whole  debt ;  the  latter  of  which  grounds  is  sufficiently  examined  in 
the  case  just  decided,  and  the  former  ground  can  have  no  applicap 
tion  here.     All  that  is  said  in  the  case  of  Washbum  et  at.  v.  BeU 

hm$  JFaUs  Bank  et  aL  as  to  the  reason,  upon  which  the  preference 
38 
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of  joint  creditors  is  founded^  shows,  I  think,  or  tends  to  show»  Tcrj 
loll  J,  that  no  sach  right  of  preference  does  or  can  exist  in  favor  of 
separate  creditors,  as  to  the  separate  estate  of  their  debl^H-s,  upon 
general -principles  of  equity,,  certainly,  beyond  the  extent  named 
above* 

II.  But  we  must  examine  the  cases ;  and  if  any  such  right  of 
preference  is  found  to  exist,  upon  general  principles  of  equity,  the 
separate  creditors  must  here  enjoy  it,  notwithstanding  it  is  difficult 
to  see  the  grounds  upon  which  it  rests*  It  seems  to  me,  thai  some 
confusion  upon  this  subject  might  be  saved  by  a  clear  perception 
and  definition  of  the  reasons,  upon  which  the  preference  is  allowed 
to  joint  creditors,  or  partnership  creditors,  as  to  partnership  funds* 
If  that  preference  is  allowed  solely  upon  the  ground,  that  it  is  a  part 
of  the  law  of  partnership,  that  all  funds  invested  in  the  business,  and 
acquired  by  it,  are,  by  an  implication  of  the  very  law  of  the  associ- 
ation, pledged,  firstly,  for  the  payment  of  all  the  partnership  debts, 
and  that  the  interest  of  the  separate  paitnevs  is  only  a  share  in  what 
remains  after  all  the  liabilities  of  the  concern  are  liquidated,  it  is  ob« 
vious  that  no  such  reason  exists  for  giving  a  preference  to  separate 
creditors  in  regard  to  the  separate  estate.  The  contract  of  the  part- 
nership  makes  no  pledge,  or  sqppropriation,  of  the  separate  property 
exclusively  to  separate  debts.  li  is  indeed  expected,  that  the  sepa- 
rate property  will  not  be  reqmred  for  the  payment  of  the  partnership 
debts ;  and  it  is  a  part  of  the  contract  of  partnership,  that  the  sepa- 
rate funds  will  not  be  liable,  until  all  the  partnership  funds  are  ex- 
hausted ;  and  thus  far  equity  can  justly  interfere,  and  no  farther,  it 
seems  to  me,  upon  this  ground  alone.  Beyond  this  point  the  sepa- 
rate estate  of  each  partner  is  bound  to  the  same  extent  for  partner- 
ship as  far  any  other  debts.  It  is  the  debt  of  each  partner,  in  soUdo ; 
Jenkins  v.  De  Groot,  1  Caine's  Gas.  122, 1804,  in  a  very  sensible 
opinion  by  Thompson,  J.;  Or  ay  v.  duswdl,  9  Yes.  118 ;  Devt^ms 
V.  NobUf  I  Mer.  529 ;  8.  C,  before  the  chancellor,2  Russ.  dz>  Mylne 
495 ;  and  many  other  cases,  some  of  which  are  referred  to  bj  Mr. 
Justice  Story,  [1  Eq.  Jurisp.  626,  and  note  1.] 

But  the  case  of  Oray  v.  Chiswell,  while  it  distinctly  recognizes 
the  partnership  debts,  as  imposing  upon  each  partner  the  obligatioD 
of  full  payment,  expressly  determines,  that  the  separate  creditors  are 
entitled  to  be  first  paid  out  of  the  separate  estate.    This  is  the  first 
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case,  says  Lord  Eldon,  where,  in  chancery,  this  point  has  been  dis- 
tinctly presented  and  decided,  although  the  question  in  bankruptcy 
was  familiar.  And  the  question  seems  here  to  be  viewed  as  one  of 
great  doubt  and  difficulty.  And  this  decision  seems  to  result  from 
the  bankrupt  laws,  by  which  the  joint  claim  is  postponed,  until  after 
oil  separate  debts  are  paid.  And  this  rule  is,  by  the  chancellor, 
adopted,  finally,  upon  the  ground,  mainly,  it  would  sefem,  that  the 
same  rule  should  prevail  in  chancery  as  in  bankruptcy, — which  in 
England,  as  is  well  known,  is  really  under  the  control  of  the  chan- 
cellor also.  Since  that  time  this  rule  has  been  repeatedly,  and  al- 
most constantly,  recognized  in  the  English  chancery,  but  without 
mvch  farther  investigation.  Before  that  time  it  had  been  constantly 
vacillating,  upon  the  kindred  subject  of  the  right  of  partnership 
creditors  to  prove  their  debts,  under  a  separate  commission,  against 
one  partner.  The^istory  of  this  subject  is  fully  and  clearly  stated 
by  the  chancellor,  in  Murray  v.  Murray,  5  Johns.  Oh.  R.  60. 
Lord  Thurlow,  in  Ex  parte  Hodgson^  2  Brown's  Ch.  R.  5,  estab- 
Kahed  'fhe  rule  in  bankruptcy,  •even,  that  a  joint  creditor  might  prove 
his  debt  under  a  separate  commission,  aod  receive  a  divideM  pari 
passu  with  the  separate  creditors.  "This  rule  was  acted  upon  during 
an  the  time  of  Lord  Thurlow,  and  until  reversed  and  put  back  upon 
the  ground  established  by  Lord  Hardwiok,  by  Lord  Loughborough, 
in  Ex  parte  Elton,  S  Yes.  238.  "See  this  subject  succinctly  stated 
by  Lord  Eldon,  in  Ex  parte  Clay,  6  Yes.  814.  But  the  numerous 
exceptions,  which  have  been  engrafted  upon  this  rule,  even  in  bank- 
mptcy,  and  the  unsettled  «tate  of  the  practice  in  regard  to  it  In 
England,  show  very  fully  to  my  ipind,  that,  in  principle,  it  rests 
upon  no  satisfactory  basis ;  certainly  not  upon  die  principles  of  gen* 
erd  equity. 

L  Li  the  case  of  Sadler  4*  Jackson  ex  parte,  15  Yes.  53,  it  is" 
decided,  that  joint  creditors  may  prove  their  debt,  under  a  separate 
commission,  for  the  purpose  of  receiving  dividends  port  posjtr  with 
the  separate  creditors,  there  being  ^o  joint  estate  or  solvent  partner. 
This  shovrs,  very  clearly,  that  the  rule  itself  rests  upon  no  absolute 
eqaity.  H  it  were  so,  an  exception  could  not  be  admitted  upon  a 
ground,  which,  for  every  purpose  except  the  bankrupt  laws,  subverts 
the  rule  itself.  And  accordingly  it  is  held,  that  if  there  be  a  solvent 
partner,  the  joint  creditor  cannot  prove  under  tiie  separate  commis- 
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Bion.  Kensington  ex  parte^  14  Yes.  447.  Aad  in  Ex  pearie  Pinek 
erian,  in  note  to  Ex  parte  Clatfy  the  chancellor  allowed  a  joiDt 
creditor  to  prove  his  debt  under  a  separate  commissicMi,  there  being 
no  joint  prc^rty,  but  a  solvent  partner,  who  was  alvoad  and  not 
expected  to  retarn ;  Lord  Eldon  constantly  remarking,  in  almost  all 
the  cases  which  came  before  him  upon  this  subject,  in  substance, 
as  he  did  here  in  terms,  ''  Whatever  be  thought  of  the  settled  rule, 
he  should  adhere  to  it,  on  account  of  the  mischief  arising  from  shak- 
ing settled  rules;  but  he  observed,  that  it  seemed  very  singolar, 
that  the  nature  of  the  debt  should  turn  upon  the  fact,  whether  there 
is  joint  property,  or  not."  This  contains  a  distinct  adnusuon,  by 
so  discriminating  and  cautious  a  judge  as  Lord  Eldon,  that  the  rule, 
as  administered  in  bankruptcy,  rested  upon  no  rational  basis. 

2.  Another  exception,  which  obtains  in  England  under  the  stat- 
utes of  bankruptcy,  is,  that  a  partnership  creditor  may  be  a  petitioii- 
ing  creditor  for  a  sq>arate  commission  against  one  of  the  partners, 
and,  being  so,  is  entitled  to  a  dividend  with  the  separate  creditors. 
I  have  not  examined  the  English  bankrupt  statutes,  and  this  rule 
may  be*ba8ed  upon  them  mainly ;  but  whether  so,  or  not,  it  evident* 
ly  subverts  all  equity,  or  principle,  upon  which  the  rule  may  be  sup- 
posed to  rest  in  a  court  of  equity. 

3.  Another  mode,  in  which  the  English  court  of  chancery  have 
dispensed  with  this  rule,  shows  very  clearly,  I  think,  that  no  confi* 
dence  in  its  justice  is  there  felt*  It  is  now,  I  consider,  %  setded 
rule,  in  the  English  chancery,  to  treat  all  joint  bonds  as  several  ako, 
up<Ni  the  ground  of  a  supposed  mistake  in  the  execution  of  them, 
where  there  is  not  positive  proof,  out  of  the  contract  itself,  that  it 
was  positively  the  intention  of  the  parties  to  the  bond,  that  it  should 
be  joint  and  not  several.  This  practice  is  treated  as  a  virtual  re- 
forming of  the  deed,  upon  the  ground,  merely,  that  the  parties  must 
have  intended  to  bind  all  the  signers  for  the  whole  debt,  and  equally. 
Thomas  v.  Frazer,  3  Yes.  3d9 ;  Oray  v.  ChiswM,  uhi  supra;  Bum 
V.  Bum,  3  Yes.  573 ;  Thorpe  v.  Jackson,  2  Y.  dz.  Col.  553 ;  W» 
kinson  v.  Henderson,  1  Mylne  d&  Keene  582.  And  although  courts 
of  equity  may  sometimes  have  applied  this  same  rule  of  intendment 
to  other  cases,  it  is  certain,  that  its  application  here  must  have  been 
intended  to  get  rid  of  the  application  of  that  rule  of  distribution  <£ 
separate  estate,  which  would .  work  manifest  injustice,  if  applied. 
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Bot  Ihaa  to  sare  the  necearity  of  infiringing  an  abeiurd  general  rule, 
bj  what)  in  others,  would  be  deemed  scareel  j  leas  than  a  palpable 
evasioD,  can  never  he  iFery  creditable  to  a  court  of  jnatice.  It  would 
be  more  dignified,  and  more  consistent  with  a  just  regard  U>  truth, 
to  abrogate  the  rule. 

In  the  case  of  Tucktr  t.  (hUey,  5  Cranch  34,  which  was  the  case 
of  a  partnership  creditor  during  the  existence  of  the  first  U.  S.  bank- 
rupt law,  the  supreme  court  of  the  United  States  held,  that  partner- 
ahip  creditors  were  entitled  to  prove  their  debts,  Amt  the  purpose  of 
receiving  a  divid^id,  under  a  separate  commission,  and  that  equity 
alone  could  restrain  such  joint  creditor.  The  reasoning  of  so  dis- 
tinguished a  jurist  and  judge  as  Gh.  J.  Marshall,  in  this  case,  fiilly 
shows,  that  he  esteemed  the  partnership  obligation  precisely  the 
same  upcm  each  partner,  that  any  separate  individual  contract  was, 
and  that  equity  could  cmly  restrain  the  joint  creditors,  until  they  had 
exhausted  the  joint  fund ;  and  that  then  they  must,  even  in  equity, 
come  in  for  the  balance,  the  same  as  other  creditors  of  the  separate 
partners. 

This  view  of  the  case  is  still  more  strongly  confirmed  by  the 
doubts  of  Mr.  Justice  Story  (in  1  Eq.  Jur.  ^^,  note,)  whether  the 
case  of  Deoaynes  v.  Nobk  had  not  in  fact  abolished  all  ground  of 
preference  between  joint  and  several  creditors.  We  think  it  clearly 
hti,  so  far  as  the  separate  property  of  the  partners  is  concerned, 
and  that  this  is  an  universal  principle  of  the  law  merchant,  or  of  the 
law  of  partnership,  which  b  a  department  of  that  law.  But  the  right 
of  the  partnership  creditors  to  a  preference,  in  regard  topartnersh^ 
fonds,  rests  upon  a  difierent  basis,  as  we  have  attempted  to  show  i^ 
the  case  of  Waskbum  et  al.  v.  BtUaws  Falls  Bimk  et  ah  Hence  J' 
we  conclude,  that  this  rule,  giving  the  separate  creditors  the  exclu- 
sive right  to  the  separate  property  of  the  partners,  until  their  debts 
are  paid,  is  merely  a  rule  of  convenience  for  the  distribution  of 
fonds,  under  the  English  bankrupt  laws,  and  that  it  has  no  founda- 
tion in  general  equity.  In  saying  this  we  are  not  unmindful,  that 
Chancellor  Kent,  in  the  late  edition  of  his  Commentaries,  [3  Kent 
^,  66,  and  notes,]  stiU  adheres  to  the  q>posite  rule,  and  that  he  is 
supported  by  many  respectable  American  cases,  which  are  cited  by 
him,  lome  more  and  soma  less  in  point.  But  we  understand,  that 
Ae  entire  distinction  between  separate  and  partnership  creditors, 
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even  as  to  partnership  funds,  is  disregarded  in  PennsylTama  and  in 
Georgia.  Bell  t.  Newman,  5  Serg.  &  R.  78;  1  Ashmead  347; 
Ex  parte  Siebhins  4*  Mason,  R.  M.  Charlton  77.  And  although  no 
case,  perhaps,  has  taken  preciselj  the  ground  here  adopted,  we  still 
think  it  the  only  ground,  which  can  be  maintained  upon  general 
principles  of  equity. 

In  this  particular  case,  there  being  no  joint  estate  or  solvent  part- 
ner, the  <Nrators  could  not  exclude  the  defendants  frcHU  a  share  in 
the  sq>arate  estate  of  each  partner,  even  under  the  English  bank* 
rupt  laws.  The  parties,  therefore,  standing  precisely  equal  in  point 
of  equity,  and  the  defendants  having  first  attached,  and  thereby 
gained  a  prior  right  at  law,  must  be  permitted  to  pursue  it.  And 
so  far  as  this  particular  case  is  concerned,  we  pursue  precisely  the 
English  rulct  since  the  case  of  Devaynes  v.  Nobk.  But  the  Eng- 
lish courts  held  this  doctrine  to  be  an  exception  to  the  general  and 
only  rule  of  equity. 

We  have  said  nothing  upon  the  ground,  alleged  in  the  bill,  of  the 
fraud  attempted  by  the  defendants,  in  r^resenting  that  they  had  at- 
tached the  goods  before  they  in  fact  had  ^  for  we  did  not  suppose 
the  orator  seriously  expected  to  prevail  upon  that  ground ;  that  was 
just  sudi  a  falseheod  as  he  might  have  expected,  and  to  put  confi* 
dence  in  such  an  assertion  was  his  own  folly.  I  have  said  nothing 
of  the  argument  for  the  preference  in  this  case,  which  is  sometimes 
used,  that  the  separate  creditors  have  given  credit  to  the  separate 
property  and  the  joint  creditors  to  the  joint  property,  for  the  reason 
that  there  is  no  truth  in  any  such  assumption. 
^  The  result  of  all  the  decisions  in  the  state  upon  tliis  subject  now*^ 
ws  ;*)!,  That,  at  law,  both  separate  and  joint  creditors  may  attach  ' 
either  separate  or  joint  property,  and  sell  it  upon  execution  in  sati»- 
facticm  of  their  judgments,  without  regard  to  the  equities  of  the 
debtors ; — 2,  That  in  equity,  by  the  very  law  of  partnership,  the 
partnership  effects  are  pledged  to  each  separate  partner,  until  he  is 
released  from  all  his  partnership  obligations ;  but  that  this  li«i  is 
solely  u(nder  the  control  of  the  partners ;  and  it  would  follow,  doubt- 
less, that  if  the  partnership  be  dissolved  and  the  effiscts  assigned  to 
one  partner,  this  pledge,  or  lien,  is  gone, — as  was  held  in  Ex  parte 
Rujfin,  6  Yes.  119;  but  that,  while  the  partnership  continues,  this 
aquitable  lien,  existing  for  the  benefit  and  security  of  the  separate 
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partners,  may  be  reached  in  a  court  of  equity  by  the  creditors,  as 
the  only  mode  of  fully  carrying  into  effect  the  stipulations  of  the 
parties  at  the  time  of  forming  the  association ; — 3,  That  a  partner- 
ship  contract  imposes  precisely  the  same  obligation  upon  each  sep- 
arate partner,  that  a  sole  and  separate  contract  does,  and  that  it  is 
not  true,  that,  in  joint  contracts,  the  creditor  looks  to  the  credit  of 
the  joint  estate,  and  the  separate  creditor  to  that  of  the  separate  es- 
tate ;  and  that  there  is  no  express  or  implied  contract  resulting  from 
the  law  of  partnership,  that  the  separate  estate  shall  go  to  pay  sepa- 
rate debts  exclusively;  but^at,  as  the  partnership  creditors,  in 
equity,  hare  a  prior  lien  upon  the  partnership  funds,  chancery  will 
compel  them  to  exhaust  that  remedy  before  resorting  to  the  separate 
estate ; — ^but  that,  beyond  thb,  both  sets  of  creditcnrs  stand  precisely 
equal,  both  at  law  and  in  equity.^ 

The  decree  in  this  case  must  be  reversed,  and  the  following  man- 
date sent  to  the  court  of  chancery.  "  The  bill  of  Bardwdl  ▼.  Perry 
et  ai.,  must  therefore  be  dismissed  in  the  court  of  chancery,  there 
being  no  joint  estate  out  of  which  the  plainti£&  can  be  compelled  to 
take  their  satisfaction ;  but  we  recommend  to  the  chancellor,  that 
no  costs  be  allowed  the  defendants,  in  the  court  of  chancery."  In 
this  court  they  are  entitled  to  their  costs,  as  matter  of  right 
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Ephraim  Inqraham,  Jr.,  o.  Aaron  P.  Leland  and  Charles 
Edmunds. 

The  deciding  whether,  or  not,  a  proper  officer  can  seasonably  be  bad  to 
■enre  process,  and  giTing  aothoritj  to  some  person,  not  a  public  officer ,  to 
serve  it,  if  the  fact  be  found  negativelj,  is  a  judicial  act. 

If  an  attorney  make  a  writ  and  indorse  his  name  upon  it  as  attorney  for  the 
plaintiff,  and  also  sign  the  writ  as  justice  of  the  peace,  and,  for  want  of  a 
proper  officer  seasonably  to  be  had,  direct  the  writ  to  an  indifferent  person, 
by  whom  it  is  served,  the  process  will  abate. 

There  is  no  distinction,  in  this  state,  between  being  '*  of  counsel**  and  <*aU 
torney*'  in  a  case ;  and  therefore  the  plea  in  abmement  is  sufficient,  in 
such  case,  if  it  allege,  that  the  magistrate,  who  signed  the  writ,  **  was  then 
and  there  an  attorney  of  record  in  said  suit." 
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Aad  where  it  is  alleged,  in  such  plea,  that  the  writ  was  Berred  by  the  person 
thas  specially  authorized,  and  the  writ  and  return  are  referred  to  in  the 
plea,  it  is  sufficient,  although  it  is  not  alleged,  that  the  writ  was  not  served 
bjr  anj  other  person. 

And  if  the  attorney,  who  makes  the  writ,  signs  it  as  justice  of  the  peace  and 
takes  a  recognizance  for  costs,  this  will  be  a  judicial  act,  which  will  render 
the  process  ahateable.    Datis,  J. 

Assumpsit  upon  a  promissory  note.  The  originaJ  writ  was 
signed  by  I.  B.  Person,  as  justice  of  the  peace,  and  a  recognizance 
for  costs  was  taken  by  him  in  common  form,  and  the  writ,  for  want 
of  a  proper  officer,  seasonably  to  be  had,  was  directed  to  Silas  Bruce, 
Jr.,  an  indifferent  person,  to  serve  and  return;  and  the  return 
showed  that  it  was  served  by  Bruce  by  attaching  real  and  personal 
property  of  the  defendants.  The  writ  was  indorsed  "  Stoughton  & 
Person,  Att'ys."  The  suit  was  entered  in  court,  and  the  defendant 
Leland  appeared  and  pleaded  in  abatement,  "  that  the  service  of 
"  said  writ  upon  this  defendant  was  made  by  Silas  Bruce,  Jr.,  an 
**  indifferent  person,  and  not  by  a  regular  officer  authorized  by  law 
**  to  serve  and  return  other  processes,  and  that  the  authorization  of 
"said  Bruce  was  signed  by  I.  B.  Person,  a  justice  of  the  peace,  as 
**  appears  by  said  writ  on  file  in  this  court,  who  was  then  and  there 
"  an  attorney  of  record  in  said  suit  with  Henry  E.  Stoughton,  tmder 
"the  name  and  firm  of  Stoughton  &  Person."  To  this  plea  the 
plaintiff  demurred. 

The  county  court,  November  Term,  1844, — Hebard,  J.,  presid- 
ing,— adjudged  the  plea  sufficient;  to  which  decision  the  plaintiff 
excepted. 

Stoughitm  4*  Person  for  plaintiff 

The  same  powers  are  given  to  a  justice,  in  his  county,  to  sign 
writs,  as  are  given  to  a  clerk  of  the  county  court ;  Rev.  St.  c.  28, 
§  3 ;  and  by  Rev,  St.  c.  28,  §  7,  the  same  authority  is  given  to  a 
justice,  to  authorize  indifferent  persons  to  serve  writs,  as  is  given  to 
a  clerk  or  judge  of  the  county  court ; — and  as  to  these  there  are  no 
exceptions,  either  as  to  relationship,  or  interest ;  9  Vt.  166.  We 
insist,  that  sect.  7  of  chap.  28  is  as  clearly  without  exceptions  as 
sect  3  of  the  same  chapter,  from  which  a  justice  derives  his  author- 
ity to  issue  writs  returnable  to  the  county  court.     The  statute,  in- 
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sisted  upon  as  an  exception  in  this  case, — ^Rcv.  St  c.  36,  §  10, — 
relates  entirely  to  cases  where  the  justice  is  to  take  cognizance. 
The  justice,  in  signing  county  court  writs  and  deputing  persons  to 
serve  them,  is  an  instrument  in  the  hands  of  the  court,  for  the  pur- 
pose of  bringing  cases  before  them  for  their  adjudication. 

We  insist,  that  the  plea  is  defective, — 1,  Because  it  is  not  aUeged 
that  the  writ  was  not  served  in  any  other  manner,  than  that  set  forth 
in  the  plea ;  9  Y t  349 ;— 2,  Because  it  does  not  allege,  that  the 
justice  had  been  of  coonsd ;  the  aHegation,  that  the  justice  ''  was 
then  and  there  an  attorney  of  record,"  is  insufficient 

A.  A,  Nicholson  for  defendant. 

1.  The  statute  provides,  that  ''No  justice  shall  take  cognizance 
of  any  cause,"  &c.,  "or  do  cmyjudiddl  act"  where  "he  shall  have 
been  of  counsel"  in  the  case.  Rev.  St.  170,  ^  10.  The  deputation 
of  a  person,  not  an  officer,  to  serve  and  return  a  writ  is  a  judicial 
act,  within  the  meaning  of  the  statute.  Kellogg  ez  parte,  6  Vt 
609.     Rev.  St  171,  §  22. 

2.  The  plea  is  sufficient,  in  averring  that  the  justice  was  "  at- 
torney of  record"  in  the  case.  The  words  "counsel"  and  "attor- 
ney" are  technically  synonymous  in  this  state.  Rev.  St  161,  ^12. 
14  Vt  565. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  action  was  originally  commenced  to  the  county 
court  at  the  November  Term,  1844.  The  writ  was  signed  by  I.  B. 
Person,  Justice  of  the  Peace,  and  was  directed  in  the  usual  form 
to  Silas  Bruce,  Jr.,  an  indifferent  person,  to  serve  and  return,  for 
the  want  of  a  proper  officer  seasonably  to  be  had,  and  was  served  by 
him  on  the  defendants,  by  attaching  certain  personal  and  real  estate. 
The  names  of  Stoughton  &  Person,  attorneys,  were  endorsed  on  the 
back  of  the  writ,  as  attorneys  for  the  plaintiffs.  The  defendant,  at 
the  first  term  of  the  court  at  which  the  action  was  entered,  filed  t 
plea  in  abatement,  averring  the  facts  above  stated  as  to  the  direc- 
tion and  service  of  the  writ.  To  this  plea  the  plaintiffs  demurred  ; 
and  the  only  question  in  the  case  is,  whether  an  attorney  in  the  suit, 
being  a  justice  of  the  peace,  had  authority  to  direct  it  to  an  indiP 
ferent  person ;  for  if  he  had  not,  it  was  not  legally  served,  and  the 
process  would  abate  for  that  cause. 
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The  words  of  the  statute,  on  which  the  defendant  relies,  so  far 
as  material  to  this  question,  are,  *'  No  jastioe  shall  take  cognizance 
of  any  cause,  or  do  atuf  judicial  aet^  where  he  shall  hare  been  of 
counsel  in  such  cause,  or  matter."  Is  the  official  act  of  deciding 
whether,  or  not,  a  proper  officer  can  be  seasonably  had  to  serve  the 
process,  and  giving  authority  to  some  person,  not  a  public  officer, 
to  serve  it,  if  the  fact  be  found  negatively,  a  judicial  act,  within  the 
true  intent  and  meaning  of  the  statute?  We  have  no  doubt  it  is  so. 
Indeed,  this  point,  has  been  several  times  expressly  decided  by  this 
court.     KeUogg  ex  parity  6  V t.  509. 

Does,  then,  the  justice,  whose  name,  in  connection  with  that  of 
kis  partner,  Stoughton,  appears  endorsed  on  the  writ  as  attorney^ 
stand  in  the  predicament  of  having  been  of  counsel  in  the  cause, 
within  the  meaning  of  the  statute  ?  Of  this  there  seems  as  little 
room  to  doubt. 

There  is  no  distinction  here  between  being  counsel  and  attorney 

in  a  cause.     Our  statute  attaches  the  same  meaning  to  the  phrase 

"  being  of  counsel,"  which  popular  usage  attaches  to  it,  that  of  being 

concerned  in  a  cause,  or  having  charge  of  it  as  attorney.     It  wa« 

sufficient,  therefore,  to  allege  in  the  plea,  that  the  magistrate  was 

an  attorney  of  record ;  it  is  equivalent  to  saying  he  was  of  counsel. 

It  is  farther  insisted,  in  support  of  the  demurrer,  that  the  plea  is 

'  defective,  in  not  negativing  the  fact  of  the  writ  having  been  served 

by  some  other  person.     And  the  case  of  Pearson  v.  French^  9  Vt 

349,  is  referred  to,  in  support  of  this  objection.     It  will  be  found* 

however,  that  the  cases  are  clearly  distinguishable.     Here,  the  writ 

and  return  are  referred  to  in  the  plea ;  in  that  case  they  were  noL 

One,  among  many  other  objections  to  that  pl6a,  was,  that  it  insisted 

(»  certain  defects  in  the  c(^y  of  the  writ  left  with  the  defendant, 

but  contained  no  averment,  that  the  defective  copy  was  the  only  one 

left,  and  none  that  it  was  not  served  in  any  other  manner.    Those 

were  matters  that  might,  perhaps,  be  well  presumed  to  exist,  and 

therefore  ought  to  have  been  negatived.    Here  the  objection  is  to 

the  legal  competency  of  the  person,  to  whom  the  writ  was  directed, 

to  serve  it.    It  was  not  necessary  to  negative  the  service  by  any 

other  person. 

The  plea  in  this  case  relies  wholly  upon  the  adjudication  of  the 
magistrate,  as  to  the  fact  of  a  regular  dGcer  being  seasonably  to  be 
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had,  and  the  consequent  official  direction  to  Bruce,  as  an  indifferent 
person.  Had  it  brought  into  view  the  fact  of  signing  the  writ  and 
taking  a  recognizance  for  costs,  there  is,  I  apprehend,  no  reason  to 
doubt,  that  these  acts  are  equally  within  the  prohibition  of  the' stat- 
ute in  question,  and  would  have  been  followed  by  the  same  conse- 
quences. 

The  judgment  of  the  county  court  is  affirmed. 


CuMMiNGs  &  Manning  v,  Levi  Gassbtt. 

A  writing  in  these  words,— "For  yalae  received  of  Cummiogs  &  Manniag, 
or  order,  thirty  dollars  and  eighty  three  cents  on  demand  and  interest  an- 
DuaHy,'*  signed  by  the  defendant,  is  cumpetent  and  sufficient  evidence 
UD^er  a  count  for  money  had  and  received. 

And  it  seems,  that  such  writing  would  be  suffieiefttevJUejiiiU  UBilei^-oouftt 
declaring  upon  it  as  a  promissory  note  in  common  formj 

A  memorandam  on  the  margin  of  such  note,  specifying  certain  itema  of  prop- 
erty at  certain  sums,  the  sum  total  of  which,  as  added  together,  was  equal 
to  the  sum  on  face  of  the  note,  cannot  be  treated  as  part  of  the  note,  for  the 
purpose  of  showing  that  the  consideration  was  other  than  money. 

A  promise  to  pay,  as  soon  as  the  debtor  can,  a  note  barred  by  the  statute  of 
limitations  is  sufficient  to  take  it  out  of  the  statute ;  it  is  not  necessary  for 
the  plaintiff  to  show  that  the  defendant  is  of  sufficient  ability  to  pay  the 
note,  in  order  to  entitle  him  to  recover. 

Assumpsit  upon  a  promissory  note,  in  common  form,  with  a 
count  for  money  had  and  received.  Pleas,  the  general  issue  and  the 
statute  of  limitations.  The  plaintiff  replied  a  new  promise.  Trial 
by  jury,  November  T.  1844, — Hebard,  J.,  presiding. 

On  trial  the  plaintiff  offered  in  evidence  a  written  instrument, 
signed  by  the  defendant,  in  these  words ;— '*  Ludlow,  Dec.  11, 1833. 
**  For  value  received  of  Cummings  &  Manning,  or  order,  thirty  dol- 
'Mars  and  eighty  three  cents  on  demand  and  interest  annually. 
''  (Signed)  Levi  Gassett."  Below  the  signature  was  a  memorandum 
in  these  words,— "To  be  paid  in  one  year  from  date."     On  the 
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margin  was  a  memorandum,  as  follows, — "Sto?e  $26,00;  Pipefi,- 
88;  Yam,  ll,?©;  OU  $1,25;"  and  the  whole  was  added  together, 
making  $30,83.  To  the  admission  of  this  instrument  in  evidence 
the  defendant  objected ;  but  the  objection  was  overruled  by  the 
court. 

Under  the  replication  to  the  plea  of  the  statute  of  limitations  the 
plaintiff  called  a  witness,  who  testified,  that  the  note  in  suit  came 
into  his  hands  for  collection  in  1837 ;  that  in  the  latter  part  of  the 
summer,  or  fall,  of  1838,  he  saw  the  defendant  and  spoke  to  him 
about  the  note ;  that  the  defendant  told  him  he  had  no  money,  but 
asked  him  if  he  would  take  sheep ;  that  the  witness  at  first  hesitated, 
but  finally  told  the  defendant  he  would  take  sheep ;  but  that  the  de- 
fendant did  not  say,  that  he  would,  or  would  not,  let  the  witness  have 
the  sheep ; — ^that  again,  in  1841,  the  defendant  spoke  to  the  witness 
about  the  note,  and  told  him  that  he  did  ngt  wish  to  be  sued,  that  it 
was  as  much  as  he  could  do  to  pay  the  debt,  without  paying  costs, 
and  ''that  he  would  pay  it  as  soon  as  he  could." 

The  court  instructed  the  jury,  that,  if  the  testimony  was  believed, 
they  must  return  a  verdict  for  the  plaintiffs. 

Verdict  for  plaintiffs.     Exceptions  by  defendant. 

C  French  and  Tracy  Sf  Converse  for  defendant. 

We  conclude  that  the  count  upon  the  promissory  note  is  aban- 
doned by  the  plaintiffs,  and  that  they  seek  to  recover  on  the  count 
for  money  had  and  received. 

1.  To  sustain  that  count  the  plaintiffs  must  prove,  that  the  de- 
fendant has  actually  received  money  to  their  use;  it  is  not  sufficient, 
that  he  has  received  money's  worth.  Chit,  on  Cont.  602-604. 
Beardsley  v.  Root,  11  Johns.  464.  Shephctrdy,  Palmer,  6  Conn. 
95.  Bumap  v.  Partridge,  3  Vt.  144.  Nightingale  v.  Devisme, 
5  Burr.  2589.  Maxwells.  Jamieson,  2  B.  d&  Aid.  51.  Rodger s  v. 
Kelley,  2  Camp.  123.  Dey  v.  Murray,  9  Johns.  171.  17  Mass. 
563,  579.  14  Mass.  400.  If  the  instrument  offered  in  evidence  is 
not  a  promissory  note,  and  cannot  be  declared  on  as  such,  for  its 
uncertainty,  it  is  void  f6r  all  purposes,  and  cannot  be  admitted  to 
sustain  the  count  for  money  had  and  received.  It  comes  within  the 
doctrine  established  by  the  cases  of  Brown  v.  Behee,  1  D.  Ch.  227, 
and  Wainwright  et  al  v.  Straw  et  al.,  15  Vt.  215. 
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2.  The  instrument  itself  contains  evidence,  in  the  meniOTandam 
npon  the  margin,  that  it  was  not  given  kxr  money,  but  for  goods. 
If  received  at  all,  it  should  have  been  given  to  the  jury,  with  in- 
structions, that  if,  from  inspection,  they  found  it  was  given  for 
goods,  and  not  for  money,  the  plaintifi  could  not  recoyer. 

3.  The  bar  of  the  statute  of  limitations  is  not  removed  by  the 
new  promise  proved.  Recent  decisions  require^  Hix  that  puipose, 
that  the  promise  shall  be  unqualified.  Phelps  v.  Stewart,  12  Vt. 
256.     Cross  V.  Conner,  14  Vt.  394. 

P.  T.  Washburn  and  R.  Washburn  for  plaintiffs. 

1.  The  note  offered  in  evidence  was  properly  received  under 
the  special  count.  An  ambiguity,  to  avoid  a  vrritten  instrument, 
must  be  such  as  to  render  it  whoUy  devoid  of  meaning,  or  equally 
capable  of  several  different  constructions.  Chit,  on  Cont  104.  2 
Stark.  Ev.  1000.  The  note,  in  this  case,  contains  an  acknowledg- 
ment of  value  received,  of  the  amount  received,  of  whom  received, 
and  when  that  note  is  to  become  due.  No  person  can  look  at  it  and 
give  it  any  other  construction,  than  as  a  promise  to  pay  930,83 
on  demand.  But  the  memorandum  at  the  bottom  of  the  note  is 
part  of  the  note ;  Fletcher  v.  Blodgett,  16  Vt.  26 ;  Heywood  v.  Per- 
rin,  10  Pick.  228 ;  and  that  supplies,  by  the  words  "  to  be  pud," 
every  omission  in  the  body  of  the  note. 

2.  But,  at  least,  the  note  was  admissible  under  the  count  for 
money  had  and  received.  Edgell  v.  Stanford,  6  Vt.  551.  The 
memoranda  at  the  side  of  the  note  are  no  part  of  it,  as  those  mcmo- 
randa,  only,  are  so  considered,  which  contain  *'  an  important  quali- 
iication  of  the  contract."  Fletcher  v.  Blodgett,  16  Vt.  26.  Ex4m 
V.  Russell,  4  M.  &  S.  505.  Williams  v.  Waring,  10  B.  d&  C.  2, 
[21  E.  C.  L.  5,  11.]  Stone  v.  Metcalf,  1  Stark.  53,  [2  E.  C.  L. 
^02.]  Pierce  v.  Butler,  14  Mass.  303.  Bayl.  on  Bills  35,  n.  (a,) 
36,  n.  (6.)  Sanders  v.  Bacon,  8  Johns.  379.  Therefore  the  court 
cannot  infer,  from  these  memoranda,  that  the  note  was  execnted  for 
any  other  consideration  than  cash, 

3.  The  facts  shown  are  amply  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  An  unqualified  acknowledgment  of  the 
debt,  with  no  avowed  intention  not  to  remain  liable  for  it,  is  suffi- 
cient in  this  state ;  Royce,  J.,  in  Phelps  v.  Stewart  et  ah,  12  Vt. 
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263 ;  and  a  promise  to  pay,  whether  absolate,  or  conditional  does 
necessarily  inclade  an  acknowledgment  of  the  debt ;  Tindal,  Ch. 
J.,  in  Harden  ▼.  WilHams,  1  Bing.  163,  [20  E.  C.  L.  86.]     The 
'  doctrine,  which  obtained  in  England  prior  to  the  coming  in  force 
of  the  statute  of  9  Qeo.  4,  c.  14,  requiring  the  plaintiff,  in  case  of  a 
conditional  promise,  to  prove  the  condition,  has  never  obtained  in 
this  state  and  is  at  variance  with  the  distinct  rule  adopted  by  this 
court,  while  it  follows,  as  a  natural  consequence,  from  other  doc- 
trines of  the  English  courts,  which  have  never  been  adopted  here. 
In  this  stete,  in  the  case  of  Gaikr  v.  Orinnell,  2  Aik.  349,  this 
coort  held,  that,  in  case  of  an  acknowledgment  of  the  debt  within  six 
years  before  suit  brought,  the  pluntiff  recovered,  not  on  the  ground 
of  having  a  new  right  of  action,  but  because  the  statute  bar  is  re- 
moved.    And  in  Barlow  v.  Bellamy ^  7  Vt.  54,  Collamcr,  J.,  says, 
that  this  point  is  too  far  settled  to  admit  of  discussion.     But  in  Eng- 
land it  is  held,  that  the  promise,  which  takes  a  case  out  of  the  stat- 
ute, constitutes  a  new  cause  of  action.    Best,  Ch.  J.,  in  A' Court  v. 
Cross,  3  Bing.  329,  [11  £.  C.  L.  126.]     Gaselee,  J.,  in  Scales  v. 
Jacob,  3  Bing.  638,  [13  E.  C.  L.  88.]     Tenterden,  Ch.  J.,  in 
Tanner  v.  Smart,  6  B.  &>  C.  603,  [13  E.  C.  L.  274.]     Gaselee,  J., 
in  Gould  V.  Shirley,  2  M.  At  P.  581,  [17  E.  C.  L.  221.]     Hayden  v. 
WxHiamSj  7  B'mg.  163,  [20  E,  C.  L.  86.]     The  result  of  this  doc- 
trine is,  that  the  new  cause  of  action  must  be  shown  by  the  declara- 
tion, and  that,  if  the  plsdntiff  counts  upon  an  absolute  promise,  it  is 
not  supported  by  proof  of  a  conditional  agreement, — a  result  which 
cannot  follow  here,  where  the  only  effect  of  a  new  promise  is  to  re- 
vive and  draw  down  the  original  liability.     So  in  this  state  it  has 
been  established,  that  an  unqualified  acknowledgment  of  the  debt  is 
all  that  ifl  necessary.     Phelps  v.  Stewart  et  al.,  12  Vt.  263.     Blake 
et  al  V,  Parleman,  13  Vt.  576.     AdmWs  of  Chopin  v.  Wardner, 
15  Vt  563.     Minkhr  v.  Estate  of  Slinkier,  16  Vt.   196.     WiH" 
tarns  V.  Finney,  16  Vt.  299.     But  in  England,  at  the  time  when 
the  decisions  requiring  the  conditions,  attached  to  conditional  prom- 
ises, to  be  complied  with  were  made,  an  acknowledgment  ?loT\e, 
however  definite,  was  not  held  sufficient  to  take  the  case  out  of 
the  sutute.     A  *  Court  v.  Cross,  3  Bing.  329.     Tanner  v.  Smart, 
6  B.  &  C.  603.     Gould  v.  ShirUy,  2  M.  &;  P.  581.     Hay  den 
V.  Williams  J  7  Bing.  163.     Hence,  requiring  an  exipress  promise 
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to  be  made,  it  followed,  as  a  natural  conseqaence,  that  the  promise 
made  must  be  taken  according  to  its  terms,  and  that,  if  conditioaa], 
the  condition  must  be  regarded. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  Not  to  spend  time  upon  the  other  views  taken 
of  this  case  in  argument,  we  think  it  very  obvious,  that  this  writing, 
defective  as  it  confessedly  is,  did  express,  with  proper  certainty,  that 
the  defendant  had  received  money  of  the  plaintiffs  to  the  amount  of 
990,83,  for  which  he  was  liable  to  them ;  and  if  so,  the  proper  ac- 
^on  was  assumpsit  for  money  had  and  received. 

2.  But,  if  it  were  necessary,  it  seems  to  me  it  would  not  be  very 
difficult  to  supply  the  omission  in  this  note  by  intendment  There 
is  but  one  way,  in  which  it  can  be  supplied  ;  no  two  persons  would 
think  differently  in  regard  to  that.  In  such  cases,  it  seems  to  me, 
courts  should,  if  they  do  not  choose  to  stultify  themselves  in  the  es- 
timation of  all  common  sense  men,  supply  the  defect ;  and  I  have 
no  doubt  we  should,  in  this  case,  if  it  were  necessary. 

3.  It  is  very  questionable,  whether  the  memaranda  upon  the  note 
come  within  any  decided  case  of  controlling  the  other  part  of  the 
contract.  The  one  at  the  bottom  is  in  favor  of  the  payee,  and  might 
therefore  have  been  placed  there  for  the  very  purpose  of  supplying 
the  defect  in  the  note.  The  one  upon  the  margin  is  quite  too  un- 
certain to  be  relied  upon  to  determine  the  consideration  of  the  note. 
It  raises  no  such  suspicion,  except  from  the  coincidence  of  sums; 
and  that  might  have  happened  from  other  reasons.  It  was  merely 
placed  there  to  aid  the  memory  of  some  one,  in  regard  to  some  sub- 
ject ;  and  that  it  was  not  intended  to  form  part  of  the  note  is  very 
obvious. 

4.  The  testimony  in  regard  to  the  statute  of  limitations  seaned 
to  be  all,  that  has  been  required  in  this  state  for  many  years.  The 
rule  upon  that  subject  has  been  too  often  stated  to  be  here  repeated. 

Judgment  affirmed. 
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Thomas  R.  Foster  v,  Rilet  A.  DEBnNo  and  Albert  Obtxon. 

Where  the  defendants  made  a  general  assignment  of  their  property  for  the 
benefit  of  their  creditors,  and  some  of  the  creditors,  among  whom  was  the 
plaintiff,  agreed,  in  writing,  to  receire  the  dividends  which  might  accrue  to 
them  ^^  after  a  faithful  accounting  by  the  assignees,  and  await  the  same,** 
and  it  appeared,  that,  prior  to  the  commencemeot  of  this  suit,  the  surviv- 
ing assignee  had  notified  the  creditors,  that  he  was  ready  to  pay  a  dividend 
of  twenty  ^vepereeni.  upon  their  claims,  and  that  that  was  all  he  could 
pay,  and  more  than  they  would  be  entitled  to  receive  upon  a  strict  account- 
ing, and  it  did  not  appear  upon  what  basis  the  dividend  was  thus  declared, 
nor  that  there  was  any  fraud,  nor  that  any  more  was  retained  by  the  as- 
signee than  a  reasonable  compensation  for  his  services  and  expenses,  it  was 
held,  that  this  was  substantially  an  accounting,  within  the  meaning  of  the 
agreement  signed  by  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  sns* 
tain  an  action  upon  his  original  claim  against  the  assignors. 

And  it  was  also  held,  that  it  made  no  difference,  in  such  case,  that  the  plain- 
tiff refused,  before  the  commencement  of  his  suit,  to  receive  the  dividend 
thus  declared  by  the  assignee,  it  appearing  that  he  received  it  aAer  the 
suit  was  commenced,  and  that  it  was  deducted  from  the  amount  of  his 
claim  in  making  up  the  judgment. 

And  it  was  al^  held,  that  the  temporary  bar  of  the  plaintiffs  right  to  sue, 
created  by  llie  agreement  signed  by  him,  was  removed  by  on  unnecessary 
and  unreasonable  delay,  on  the  part  of  the  assignee,  to  render  his  account 
and  declare  a  dividend. 

Assumpsit  upon  three  promissory  notes,  signed  by  the  defend- 
ants, by  the  name  of  their  firm  of  Riley  A.  Deming  &r  Co.,  and 
made  payable  to  Wellington,  Foster  &  Co.,  or  order, — of  which 
finn  the  plaintiff  was  a  member, — and  by  them  endorsed  to  the 
plaintiff.  Onion  was  discharged,  at  a  former  term,  upon  his  plea 
in  bankruptcy.  Plea,  by  Deming,  the  general  issue,  and  trial  by 
jury,  March  Term,  1845, — Hebard,  J.,  presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  notes  declared 
upon,  the  defendant,  to  suj^rt  the  issue  upon  his  part,  gave  in  evi- 
d^ce  a  general  assignment,  by  Deming  and  Onion,  of  all  their  prop- 
yl* to  Oramel  Hutchinson  and  Carlos  L.  Onion,  in  trust  for  the 
^efit  of  ^he  creditors  of  the  firm  of  R.  A.  Deming  &  Co.,  and  of 
tbe  individual  partners,  executed  January  21,  1840,  and  an  agree- 
40 
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ment  in  writinfir,  aj^nded  thereto,  which  was  in  these  words, — 
**  We  hereby  accept  of  the  provision  made  for  us  in  the  foregoing 
assignment,  and  agree  to  receive  the  dividends  which  may  accrue 
to  us  after  a  faithful  accounting  by  the  said  assignees,  and  await  the 
same.*'  This  agreement  was  signed  by  a  number  of  the  creditors 
of  Deming  and  Onion,  and,  among  others,  by  Wellington,  Foster 
&  Co.,  by  their  authorized  agent, — they  being  then  the  owners  of 
the  notes  now  in  suit.  The  defendant  also  gave  evidence  tending 
to  prove,  that  the  assignees  had  not  accounted,  either  with  the  as- 
signors, or  the  creditors,  at  the  commencement  of  this  suit 

The  plaintiff  then  gave  evidence  tending  to  prove,  that  Hutchin- 
son,— ^the  other  assignee  having  deceased, — notified  the  creditors 
named  in  the  assignment,  more  than  six  months  before  the  com- 
mencement of  this  suit,  that  he  was  ready  to  pay  a  dividend  of 
twenty  five  cents  on  the  dollar  of  their  claims,  and  that  that  was  all 
he  could  pay,  and  more  than  they  were  entitled  to  under  a  strict 
accounting ;  that  some  of  the  creditors  had  accepted  the  dividend 
thus  offered ;  that  the  plaintiff,  when  offered  the  dividend  upon  the 
claim  in  suit,  declined  accepting  it; — but  it  i^peared  that  the  plain- 
tiff, since  the  commencement  of  this  suit,  had  received  from  Hutch- 
inson the  dividend  thus  offered,  amounting  to  $157,13,  and  had 
given  to  him  a  receipt  therefor,  purporting  to  be  "in  full  for  divi- 
dend "  on  the  claim  in  suit.  The  defendant  also  gave  evidence 
tending  to  prove,  that  a  reasonable  time  had  elapsed,  before  the 
commencement  of  this  suit,  for  the  assignee  to  close  up  the  business 
and  render  his  account,  and  that  he  had  delayed,  for  an  unreasona- 
ble time,  to  do  so. 

The  defendant  requested  the  court  to  charge  the  jury,  that,  if  they 
found  there  had  been  no  accounting  between  the  assignees  and  as- 
signors, the  defendant  was  entitled  to  recover ;  and  that,  if  Hutchin- 
son notified  the  plaintiff,  that  he  was  ready  to  pay  twenty  five  cents 
on  the  dollar  of  his  claim,  as  a  dividend,  and  the  plaintiff  refused  to 
receive  it,  as  such,  and  denied  the  correctness  of  the  assignee's  ac- 
counts, and  afterwards,  after  the  commencement  of  this  suit,  he  did 
hate  an  accounting  with  the  assignee  and  receive  his  dividend  and 
discharge  the  assignee,  the  defendant  was  entitled  to  recover,  and 
that  without  reference  to  the  question  of  reasonable  tiine  for  reiw 
dering  the  account. 
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Bat  the  eotirt  instructed  the  jury,  that  the  pUintifT,  by  the  terms 
of  hb  agreement  was  bound  to  wait  until  the  assignee  had  reasonsr 
ble  time  to  make  sale  of  the  property  and  cdlect  the  debts  and  as- 
certain the  amount  that  he  could  pay  to  the  severed  creditors  upon 
their  claims ;  and  that,  if  that  was  done,  so  that  he  had  ascsirtained 
the  amount  to  be  paid  to  the  creditors  out  of  the  property  and  effects 
assigned  to  him,  and  he  had  given  notice  to  the  creditors  accord- 
ingly, the  plaintiff  was  entitled  to  recover,  although  there  had  not 
been  a  formal  accounting  between  the  assignors  and  assignee,  and 
although  the  plaintiff,  when  the  dividend  was  thus  offered  to  him» 
declined  to  receive  it,  and  although  the  plaintiff  had  acc^ted  tlie 
dividend,  since  the  commencement  of  this  suit. 

The  jury  were  also  instructed,  that,  if  the  assignee  had  not  ae^ 
counted,  and  had  not  ascertained  and  declared  his  dividend  before 
the  commencement  of  this  suit,  still,  if  he  had  delayed  and  neglects 
ed  to  do  so  unnecessarily,  and  an  unreasonable  time,  the  plaintiff 
was  entitled  to  a  verdict. 

Verdict  for  plaintiff,  for  the  amount  of  the  three  notes,  deducting 
the  amount  received  by  the  plaintiff  from  the  assignee  subsequent 
to  the  commeocemeot  of  this  suit     Exceptions  by  defendant. 

Richardson  if  Nicholson^  for  defendant,  relied  upon  the  case  of 
Kingsbury  v.  Deming  et  a/.,  17  Vt.  367,  n. 

WasJtbum  4r  Marsh  and  L.  Adams  for  plaintiff,  cited  Bank  of 
Bellows  Falls  v.  Deming  et  al,,  17  Vt.  966,  and  Kingsbury  v.  Dem- 
ing  et  al.,  lb.  367,  n. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  circumstances  of  this  case  are  the  same  as  those 
of  Kingsbury  v.  Deming  et  al.,  stated  in  a  note  to  the  caae  of  Bank 
of  Bellows  Falls  v.  Deming  et  al.,  17  Vt.  367,  except  that  in  the 
present  case  a  divideod  of  twenty  five  cents  on  the  dollar  had  been 
tacertained  and  declared  by  the  surviving  assignee,  and  the  plaintiff 
WiB  notified  thereof  and  refused*  to  accept  it,— on  what  ground  does 
not  appear  ;  but,  after  the  commencement  of  this  suit,  he  thought 
better  of  the  matter  aod  did  receive  his  share.  iSeveral  years,  too, 
had  eli4>sed,  since  the  commencement  of  Kingsbury's  suit  TKes^ 
circamstaRces  materially  change  the  aspect  of  the  jcase. 
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There  was  no  formal  accounting,  on  the  part  of  the  assignee, 
either  with  the  creditors  or  the  assignors.  Whether  the  di?idend  of 
twenty  fire  cents  was  declared  upon  a  full  collection  and  conversion 
into  cash  of  the  assets  placed  in  his  hands  does  not  appear.  If  it 
was  so,  and  no  more  than  a  reasonable  compensation  for  services 
and  expenses  was  deducted  from  the  fund,  and  no  fraud  appeared, 
it  would  substantially  amount  to  an  accounting,  within  the  meaning 
of  the  contract  between  the  parties.  The  ceremony  of  a  formal  ac- 
counting would  be  of  no  importance. 

Nothing  in  the  case  shows,  that  any  farther  delay  was  necessary 
in  suing  for  the  balance.  The  refusal  to  accept  and  apply  the  por* 
tion  of  the  fund,  to  which  the  plaintiff  was  entitled,  could  of  coarse 
have  no  eflfect  on  his  right  to  sue.  Eventually  the  amount  was  re- 
ceived, and  accounted  for  in  making  up  the  damages. 

This,  however,  seems  not  to  have  been  the  ground,  on  which  the 
case  was  put  in  the  county  court  We  perceive,  neverthdess,  no 
error  in  the  instructions  that  court  gave  to  the  jury.  If  farther  as- 
sets remained  to  be  liquidated,  and  a  formal  accounting,  even,  were 
necessary,  it  was  in  strict  accordance  with  the  ground,  on  which 
the  case  of  Kingsbury  v.  Deming  ei  al  was  determined,  to  refer  it 
to  the  jury  to  say,  whether,  under  the  circumstances,  a  reasonable 
time  had  elapsed,  to  enable  the  assignee  to  do  all  that  was  necessary 
to  a  perfect  accounting ;  and,  if  it  had  been  unreasonably  delayed, 
the  plaintiff  would  not  be  obliged  to  wait  longer,  but  might  com- 
mence his  suit. 

The  judgment  of  the  county  court  is  affirmed. 
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Horace  Onion  r.  Nathaniel  Fullerton. 

A  defendant,  who  has  been  discharged  upon  his  pleaof  bankriiptcy,  is  a  com- 
petent witness  for  the  plaintiff,  in  the  same^case,  against  his  co-defendant, 
unless  interested  ;  and  it  makes  no  difference,  that  the  plaintiff  consented 
to  -his  discharge. 

Where  the  action,  in  such  case,  was  for  money  bad  and  received,  and  the  de- 
fendant, who  was  calJed  as  a  witness  by  the  plaintiff,  aAer  having  been 
discharged  upon  his  plea  in  bankruptcy,  testified,  that  he  had  been  in  part- 
nership with  bis  co-defendant,  and  that,  at  the  request  of  his  co-defendant, 
he  borrowed  of  the  plaintiff,  for  the  nse  of  the  firm,  the  money  which  the 
plaintiff  claimed  to  reeover  in  this  aetion,  and  that  he  informed  the  plaintiff, 
at  the  time,  that  he  was  obtaining  the  money  for  the  firm,  it  was  held,  that 
this  disclosed  no  interest  in  the  witness,.whicb  should  exclude  his  testimo* 
ny  from  the  consideraiion  of  the  jury. 

Assumpsit  for  money  had  and  receiired  and  money  paid.  Plea, 
the  general  issue,  and  trial  by  jiuy,  March  Term,  1845, — H£ba£2>, 
J.,  presiding. 

The  action  was  originally  brought  against  the  defendant  and  one 
Albert  Onion,  as  partners.  On  trial,  the  plaintiff  offered  Albert 
Onion  as  a  witness ;  to  whose  admission  the  defendant  objected. 
The  plaintiff  then  produced  Albert  Onion's  discharge  in  bankruptcy, 
and  also  the  docket  minutes  of  the  court,  by  which  it  appeared, 
that  he  had  been  discharged  from  the  suit,  upon  his  plea  in  bank- 
ruptcy, at  a  former  term  of  the  court.  The  defendant  still  objected 
to  the  admission  of  the  witness ;  but  the  objection  was  overrided 
by  the  court 

The  testimony  of  Albert  Onion  tended  to  prove,  that,  in  the  years 
1838  and  18S9,  he  was  in  partnership  with  the  defendant  in  the 
manufacture  of  cotton  warps;  that  about  the  first  of  May,  1839, 
and  while  they  thus  remained  partners,  they  had  partnership  pay« 
ments  to  make,  and  among  the  rest  was  a  note,  which  was  given  for 
the  mill,  in  which  they  carried  on  their  business,  and  which  was  a 
debt  for  the  partnership  to  pay,  although  the  deed  was  taken  to  then 
m  their  individual  capacities,  and  not  as  partners,  and  the  note  was 
signed  by  them  with  their  individual  names,  and  not  as  partners; 
that  about  the  first  of  May,  1899,  at  t^e  request  of  the  defendant,  he 
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borrowed  of  the  plaintiff  9195,  which  was  applied  and  paid  oat  for 
the  partnership^  either  in  payment  of  the  note  given  for  the  mill,  or 
of  other  debts  of  the  firm ;  and  that  he  borrowed  the  mcmey,  at  the 
time,  upon  the  credit  of  the  firm.  There  was  testimony  in  the  case, 
which  tended  to  prove  that  the  plaintiff  was  informed,  when  the 
money  was  borrowed,  that  it  was  wanted  for  the  purpose  of  paying 
the  note  given  for  the  mill. 

The  defendant  offered  to  prore,  that,  when  Albert  OnlcMi  filed  his 
plea  of  bankruptcy  in  this  suit,  the  plaintiff  consented  to  his  dis- 
charge upon  the  plea;  to  wliich  testimony  the  plaintiff  objected,  and 
it  was  excluded  by  the  court. 

The  defendant  requested  the  court  to  charge  the  jury,  that,  if  they 
found  that  the  money  was  borrowed  for  the  purpose  of  paying  the 
note  given  for  the  mill^  and  that  that  fact  was  known  to  the  plain- 
tiff at  the  time,  he  could  not  recover  in  this  action, — ^wluch  was 
brought  against  Fullerton  and  Albert  Onion,  as  partners.  But  the 
court  charged  the  jury,  that  the  plaintiff  would  be  entitled  to  re- 
cover, if  they  found  that  the  money  was  lent  on  the  credit  and  for 
the  use  of  the  firm  ;  and  that,  if  the  money  was  bwrowed  to  pay 
the  note  given  for  the  mill,  it  would  make  no  difference,  provided 
they  should  find  that  it  was  the  duty  of  the  firm  to  pay  that  note. 

The  jury  returned  a  verdict  for  the  plaintiff  Exceptions  by  de- 
fendant. 

L.  Adams,  Sioughitm  4r  Person  and  TVacy  S^  Converse  for  de- 
fendant Albert  Onion  was  improperly  admitted  as  a  witness.  The 
ease  shows,  that  he  received  all  the  money  demanded  in  this  suit ; 
and  there  was  evidence  tending  to  show  that  the  plaintiff  was  in- 
formed, at  the  time  of  lending  the  money,  that  it  was  wanted  for  the 
purpose  of  paying  the  note  given  for  the  mill.  It  therefore  became 
necessary  for  the  jury,  under  the  charge  of  the  court,  to  find  the  ex- 
istence of  the  partnership,  and  that  it  was  the  duty  of  the  partners 
to  pay  that  note  in  their  partnership  capacity. 

We  insist,  then,  that  the  effect  of  the  testimony  is,  to  throw  upon 
the  defendant  one  half  of  the  debt ;  Collyer  on  Part  460,  n.;  1 
Cow.  &>  H.  Notes  111 ;  2  lb.  1520, 1549, 1554.  13  Pick.  125-128 ; 
6  Gill  d&  J.  358.  Even  an  agent,  when  he  is  prima  fade  liable,  is 
not  a  mpofiaa  for  the  plaiotiff;  4  Day  60;  4  Mass. 653;  8Cow.60; 
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25  Wend.  456.  The  discharge  in  bankruptcy  does  not  render  him 
conq>etent;  he  still  has  an  interest  to  increase  the  fund  in  the  hands 
of  his  assignee,  and  cannot  be  admitted,  unless  proper  releases  are 
executed;  1  Cow.  &  H.  Notes  112, 136,  144,  145;  4  Phil.  Ev. 
353;  2B.&C.14;  lCowp.70;  6Bing.306;  RipUy  y,  Tkomp- 
Mil,  12  Moore  55;  22  E.  C.  L.  433;  Owen <m  Bank.  272,  273;  3 
D.  &  R.  215 ;  2  T.  R.  496. 

The  court  erred  in  rejecting  the  evidence  offered  by  the  defend- 
ant, to  show  that  the  plaintiff  consented  to  have  the  witness  dis- 
charged on  his  plea  in  bankruptcy ;  3  C.  d&  P.  372 ;  1  Cow.  d&  H. 
Notes  145. 

Richardson  4r  Nichoban  for  plaintiff. 

1.  We  might  insist,  that  the  witness  Onion  had  a  right  to  waive 
his  privilege  and  testify,  if  called  by  the  plaintiff,  even  if  he  had  not 
been  discharged  by  the  previous  proceedings  in  the  case ;  Mordan 
V.  WilKams,  1  Taunt.  377 ;  Fenn  v.  Granger,  3  Camp.  177;  War- 
rdl  V.  Jmes,  7  Bing.  395;  1  Phil.  Ev.  149;  Coles  et  al.  v.  White- 
man  et  al.,  10  Conn.  121.  But  it  is  perfectly  clear,  that,  there 
having  been  a  previous  judgment  in  the  case  in  his  favor,  upon  a 
plea  of  bankruptcy,  he  ceased  to  have  any  interest  in  the  suit,  and 
was  a  competent  witness  for  the  plaintiff;  Witting  et  al,  v.  Consequa, 
1  Pet.  R.  307 ;  Doe  d,  Hanop  v.  Green,  4  Esp.  R.  198  ;  Mc  Tver  v. 
Humble,  16  East  171 ;  3  Stark.  Ev.  1063;  and  whether  the  judg. 
ment  was  by  consent  or  by  compulsion  is  wholly  immaterial. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  Since  the  severance  of  Albert  Onion  from  this  suit  in 
consequence  of  his  discharge  and  certificate  in  bankruptcy,  no  ob- 
stacle exists  to  his  admission  as  a  witness  for  the  plaintiff,  unless  on 
the  ground  of  interest.  The  alleged  consent  of  the  plaintiff  to  the 
severance  under  the  j^ea  is  of  no  ccmsequence.  The  plea  being 
r^pilar  and  true,  as  is  to  be  presumed,  he  could  not  well  do  other- 
wise than  consent 

It  is  urged  on  the  part  of  the  defendant,  that  the  witness,  by 
charging  Fullerton  as  a  co-partner,  relieves  the  surplus  fund  in  the 
hands  of  the  assignee  from  one  half  the  amount  of  this  debt,  where- 
as it  would  otherwise  be  chargeable  with  the  whole.    The  argument 
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assumes  the  liability  of  the  witness  for  the  whole  debt,  unless  a  part- 
nership be  established,  so  as  to  throw  half  of  it  upon  the  defendant 
It  is  a  sufficient  answer  to  this  argument,  that,  so  far  as  the  case 
shows,  when  the  objection  was  taken,  no  such  liability  appeared.  For 
aught  that  appears  by  the  exceptions,  Albert  Onion  was  the  first  and 
only  witness,  on  whom  the  plaintiff  relied  to  prove  his  whole  case. 
His  interest  was  manifestly  adverse  to  the  facts  sought  to  be  proved, 
because  the  surplus  fund,  if  any,  might  become  chargeable  for  one 
half  the  amount,  which  the  defendant  should  be  called  upon  to  pay 
in  debt  and  costs.  No  preliminary  inquiries  under  the  voir  dire 
were  made,  in  order  to  lay  a  foundation  for  the  objection,  and  no  facts 
were  shewn  aliunde^  tending  to  the  same  result.  Considering  the 
time  and  manner  of  raising  the  objection,  it  was  necessary  to  deter- 
mine it,  irrespective  altogether  of  the  purport  of  the  witness'  testi- 
mony, as  subsequently  delivered.  In  this  point  of  view,  the  decbion 
of  the  county  court,  in  admitting  him  to  testify,  was  clearly  right. 

It  might  have  been  presented  in  a  different  form ;  that  is,  after  the 
testimony  had  been  given  in,  the  defendant  might  have  requested 
the  court  to  instruct  the  jury  to  lay  his  testimony  out  of  the  case,  on 
the  ground,  that,  taking  it  all  togetlier  he  had  placed  himself  in  the 
attitude  of  an  interested  witness.  This  is  the  proper  course,  when- 
ever the  objection  rests  upon  the  facts  disclosed  by  the  narrative 
given,  and  not  upon  such  as  exist  independently  of  it.  Had  the 
objection  been  thus  presented,  it  would  have  admitted  of  a  dif- 
ferent consideration ;  but,  on  full  examination,  we  are  satisfied,  that 
the  result  must  have  been  the  same.  Taking  the  story  of  the  wit- 
ness as  the  criterion,  it  does  not,  on  the  face  of  it,  shew  him  to  have 
been  interested  in  the  result  it  tended  to  produce. 

In  this  aspect  it  is  supposed  that  the  case  of  Ripley  v.  Thompson 
12  Moore  55,  is  an  authority  for  the  exclusion  of  the  testimony. 
One  Gray  had  purchased  horses  of  the  plaintiff,  for  which  be  gave 
his  own  individual  notes,  saying  nothing  about  the  other  defendants 
being  interested  in  the  purchase.  Gray  becoming  insolvent,  the 
plaintiff  being  apprised  that  Thompson  was  interested  with  Gray, 
sued  the  former  in  an  action  for  goods  sold  and  delivered,  as  if  no 
notes  had  been  given.  Gray  was  not  made  a  co-defendant,  and  was 
offered  as  a  witness  for  the  plaintiff,  to  prove  the  above  facts,  and 
was  decided  to  be  inadmissible.     The  case  is  widely  different  from 
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the  present.  Here,  I  apprehend,  as  credit  was  solely  gifen  to  Gray, 
the  giving  the  notes  would  be  r^arded  as  payment,  so  that  no  action 
cooJd  be  maintained  against  Thompson, — ^unless,  indeed,  there  were 
fraad  or  collusion.  At  all  events,  Gray  was  solely  liable  on  his 
notes  for  the  whole  debt,  and  he  sought,  by  his  testimony,  to  transfer 
a  pcHtion  of  that  onus  to  the  defendant 

BUMcktt  T.  Weir,  5  B.  d&  C.  385,  [11  E.  C.  L.  267,]  is  a  case  di- 
recUy  in  point  for  the  decision  made  below.  There,  Gilson,  who 
was  called  as  a  witness,  admitted,  on  the  voir  dire^  that  he  was  a 
partner  with  the  defendant ;  and  the  four  judges  of  the  King's  Bench 
agreed  that  he  was  a  competent  witness  for  the  plaintiff.  2  C.  d&  P. 
905.  A  similar  decision  was  made  at  nisi  prius  a  few  years  before, 
Bailet,  J.,  presiding;  Cosskam  v.  Goldney  tt  al.,  2  Stark.  R.  419. 
See  Hudson  y.  Robinson,  4  M.  &  S.  476  ;  Bauerman  v.  Radenius, 
7  T.  R.  663.  In  Lockhart  t.  Orahamy  1  Str.  35,  in  an  action  on 
a  joint  and  several  bond,  a  co-obligor,  not  sued,  was  held  to  be  a  com- 
petent witness,  to  prove  the  execution  of  the  bond  by  the  defendant. 

The  circumstance  stated  by  the  witness,  that  A«  actually  borrowed 
the  money,  though,  as  he  says,  on  the  credit  of  the  partnership, 
makes  no  distinction,  in  principle,  between  the  present  case  and  those 
•  cited.     Taking  the  whole  story  of  the  witness  together,  as  we  should 
do,  there  is  no  prima  facie  sole  liability, — as  in  Ripley  v.  Thomp' 
son  ;  of  course  the  witness  stood  precisely  in  the  same  predicament, 
as  those  in  the  above  cases.    It  may,  nevertheless,  be  true,  in  point 
of  fact,  that,  in  all  these  cases,  except  when  written  documents  shew 
the  reverse,  the  witnesses  alone  entered  into  the  contracts  and  then 
falsely  attempted  to  transfer  a  portion  of  the  responsibility  upon 
others.     If  so,  it  would  furnish  no  sufficient  reason  to  exclude  them, 
inasmuch  as  the  judgments,  in  the  suits  in  which  they  testify,  would 
not  shield  them,  in  subsequent  suits,  from  responsibility  for  money 
paid,  &rC.,  for  the  whole  amount,  to  those  persons  thus  wrongfully 
compelled  to  discharge  debts  not  contracted  by  them.     The  first 
judgments,  being  inter  aUos,  could  not  be  used  to  defeat,  or  limit, 
recoveries  in  the  second  suits.     This  is  the  view  taken  of  the  ques- 
tion in  1  Phil.  £v.  60.     Both  Bailet,  J.,  and  Holrotd,  J.,  in 
BUuket  v.  TFetr,  viewed  the  subject  in  the  same  light.     Starkie 
eoneurs  in  the  same  views;  2  Stark.  Ev.  5 ;   lb.  783.    These  con- 
siderations are  decisive  of  the  precise  question  here. 
41 
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In  one  contingency,  indeed,  the  testimony  should  go  to  the  jaryf 
under  such  instructions  as  would  prohably  insure  a  verdict  for  the 
defendant,  unless  the  plaintiff  could  bring  other  evidence  to  his  aid. 
The  jury  might  see  reason  to  credit  the  witness  in  one  part  of  bis 
story,  and  not  in  another ;  they  might  therefore  believe  be  borrowed 
the  money,  and  informed  the  plaintiff  that  the  defendant  was  a  part- 
ner with  him,  and  that  the  money  was  to  be  applied  to  partnership 
use, — but  they  might  believe  that  these  last  circumstances  were 
mere  fabrications,  without  any  foundation.  Had  any  snggestions 
of  that  kind  been  made  on  trial,  or  had  the  counsel  for  the  defend- 
ant specially  called  for  instructions  in  reference  to  a  contingency  of 
that  nature,  it  would  have  been  error  in  the  county  court  to  have 
withheld  such  instructions.  The  case  does  not  show^  that  any  suck 
suggestion,  or  request,  was  made. 

The  testimony  of  the  witness  Onion  was  therefore  properly  ad- 
mitted to  go  to  the  jury,  and  there  was  no  occasion  for  instruc- 
tions to  disregard  it,  from  the  attitude,  in  respect  to  the  parties,  in 
which  It  placed  the  witness,  nor  on  account  of  the  possible  occur- 
rence of  the  contingency  alluded  to. 

The  judgment  of  the  county  court  is  therefine  affirmed. 


Joel  Lull  v.  Caleb  F.  Matthews. 

The  purchaser  of  property  at  sheriff  *8  sale,  whether  upon  mane  process,  or 
execution,  acquires  no  greater  title  to  the  property  than  the  debtor  pOMSS* 
sed. 


/ 


■ed 

After  condition  broken  the  mortgagee  becomes,  at  law,  the  absolute  owner  of 
the  estate  and  is  entitled  to  the  immediate  possession.. 

Where,  after  condition  broken,  and  after  the  mortgagee  had  obtained  a  decree 
of  foreclosure,  but  before  the  time  for  redemption  had  expired,  the  mort- 
gagor cut  wood  upon  the  mortgaged  premises,  and  the  wood,  ffhile  it  re- 
mained upon  the  premises,  was  attached  by  a  creditor  of  the  mortgagor  and 
■old  at  sheriff's  sale  to  the  defendant,  and  the  wood  remained  upon  the 
premises  until  after  the  time  for  redemption  had  expired,  and  the  mortgagM 
took  possession  of  the  premises  and  forbid  the  defendant's  ranoTing  tbt 


MARCH  TERM,  1847.  023 

Lull  V.  Matthews. 

wood»  tnd  soU  sod  osed  part  of  the  wood  himself,  it  was  held,  that  the 
mortgagor,  when  he  cut  the  wood,  was  a  wrong  doer  and  acquired  no  title 
to  the  wood,  Ji8  against  the  mortgagee,  and  that  the  defendant  acquired  do 
title  to  the  wood  by  his  purchase  and  was  not  liable  to  pay  the  price 
which  he  had  agreed  to  give  for  iL 

Inpebitatus  Assumpsit  for  wood  sold  and  deliyered,  and  for 
wood  bargained  and  sold.  Plea,  the  general  issue,  and  trial  by 
jury,  May  Term,  1844, — Hebard,  J.,  presiding. 

On  trial  the  plaintiff  introdaced  testimony  tending  to  prove,  that 
one  Brooks,  as  deputy  sheriff,  on  the  nineteenth  day  of  April,  1842, 
by  virtue  of  a  writ  of  attachment  in  favor  of  Daniel  P.  Wheeler 
against  James  W.  Evans,  returnable  to  the  then  next  term  of  Wind- 
sor county  court,  attached  a  quantity  of  wood  then  upon  the  farm 
on  which  Evans  lived ;  that  on  the  sixth  day  of  May,  1842,  Brooks, 
in  pursuance  of  an  agreement  entered  into  by  the  parties,  acconding 
to  the  statute,  sold  the  wood  to  the  defendant,  at  auction,  at  $1,12 
per  cord,  on  a  credit  of  six  months;  and  that  on  the  eighteenth  day 
of  May,  1842,  and  before  the  session  of  the  court  to  which  the  writ 
was  made  returnable,  Evans  confessed  judgment,  in  favor  of  the 
plaintiff  in  that  suit,  for  $469,68,  and  the  writ  was  not  entered  in 
court,  and  no  execution  was  taken  out  upon  that  judgment.  It  was 
conceded,  that  the  plaintiff  was  then  sheriff  of  the  county  of  Wind- 
sor, and  that  Brooks  was  his  deputy,  and  that  the  wood  was  attached 
and  sold  within  his  precinct 

The  defendant  then  introduced  testimony  tending  to  prove,  that 
the  wood  in  question  was  eut  upon  the  farm  on  which  Evans  then 
lived ;  that  most  of  it  had  been  drawn  from  the  place  where  it  was 
cut  and  piled  up  near  the  road,  in  a  suitable  and  convenient  man- 
ner for  measuring;  that  about  twelve  cords  had  not  been  moved 
from  the  place,  upon  the  land,  where  it  was  cut,  and  had  not  been 
piled  op  ;  that  the  land  had  been  previously  mortgaged  by  Evans  to 
one  Davie;  that  one  of  the  instalments  of  the  mortgage  debt  had 
become  due,  and  Davis  had  brought  his  bill  of  foreclosure  and  ob- 
tained a  decree,  dated  June  19,  1841,  by  which  the  sum  then  due 
was  ordered  to  be  paid  on  or  before  the  third  Tuesday  in  June, 
1842 ;  that  payment  was  not  made,  according  to  the  decree ;  that 
the  wood  in  question  was  cut  upon  the  land  after  the  nineteenth  of 
Jane,  1841,  bat  before  the  time  for  redemption  had  expired  $  thai 
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after  the  time  for  redemption  expired  Davis  bad  tlie  posseflsitxi  of 
the  farm ;  that  in  August,  1842,  Davis  forbid  the  defendant's  tak* 
ing  away  the  wood,  and  sold  a  part  of  it  himself;  and  that  the  wood 
remained  upon  the  farm  until  the  next  winter. 

It  appeared,  that,  by  the  terms  of  the  sale,  Brooks  was  to  have 
the  wood  measured ;  and  testimony  was  introduced  upon  each  side 
as  to  the  time  and  manner  in  which  this  was  in  fact  done, — which 
it  is  unnecessary  to  detail. 

The  court  instructed  the  ^nrj,  pro  forma,  that,  if  the  testimony 
was  believed,  the  plaintiff  was  entitled  to  a  verdict.  The  jury  re- 
turned a  verdict  for  the  plaintiff.     Exceptions  by  defendant, 

C.  CooUdgt  for  defendant. 

L  Evans,  the  execution  debtor,  had  no  property  in  the  wood, 
and  the  creditor  acquired  no  lien  upon  it.  Being  mcnrtgagor,  the 
debtor,  afler  decree  of  foreclosure,  was  a  mere  tenant  at  suffer- 
ance. The  wood  was  cut  after  the  decree  was  made,  and  the  sev- 
ering it  was  an  act  of  waste.  When  attached  and  when  sold  it  was 
on  the  premises ;  therefore  the  officer  had  no  power  over  it,  and  he 
could  not  sell  and  convey  any  interest  in  it.  Morey  v.  McChdre,  4  Vt 
d27.  Oore  v.  Jenness,  19  Maine  53.  Blaney  v.  Bearce,  2  Greenl. 
137.  Smithy,  Goodwin,  Ih.  17S.  StoweUy,  Pike,lh.287.  &inth 
V.  Moore,  11  N.  H.  55.     Sanders  v.  Reed,  12  lb.  558. 

2.  The  present  plaintiff  has  no  title  to  this  action.  He  could 
sue  only  on  the  ground  of  his  official  resposibility.  The  property 
having  been  sold  on  credit,  and  by  his  deputy,  the  plaintiff  is  under 
no  liability  over  for  the  proceeds  of  sale;  he  has,  therefore,  no  legal 
interest  in  the  subject  of  the  suit.  Fletcher  v.  Bradley,  12  Vt  22. 
Strong  V.  Bradley^  13  lb.  9.     Kimball  et  al  v.  Perry,  15  lb.  414. 

Tracy  4r  Converse  for  plaintiff. 

1  The  mortgagor  is  entitled  to  possession  until  ^le  equity  of  rar 
dempton  expires.  Rev.  St.  215,  §§  7, 8,  11.  This  wood,  when  cut, 
was,  or  wa3  not,  the  mortgagee's  absolutely.  It  was  not  a  precari- 
ous interest,  which  might,  or  might  not,  thereafter  ripen  into  a  per- 
fect title,  depending  on  a  future  contingency.  If  it  was  the  property 
of  Davis  when  cut,  it  remained  so,  and  could  not  be  defeated,  or 
ditested,  b^  the  subsequent  payment  of  the  mortgage  money.    If  it 
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was  not  his  when  cttt»  it  could  not  become  so  by  any  sabsequent  'i 

neglect  of  the  mortgagor  to  pay  the  mortgage  money.  The  mort- 
gage created  a  lien  on  the  real  estate  emly.  When  the  wood  was 
sereced  from  the  freehold  it  became  personal  property,  and  the  lien 
did  noi  attach  to  it.  The  mortgagee  could  hare  no  more  claim  to 
this  wood,  than  to  the  crops  of  grass,  grain,  d&c,  that  were  taken 
from  the  land  after  decree  and  before  foreciosare.  Until  foreclo- 
sure the  claim  of  the  mortgagee  is  a  mere  ckaiiei  interest  in  the 
mortgaged  premises ;  the  debt  is  the  principal  and  the  land  the  in- 
cident. Petersam  r.  Clark,  15  Johns.  205.  Hatch  r.  Dwightet  aL, 
17  Mass.  389.  Story's  Eq.  386,  $^1016, 1017;  lb,  384,  n.  1.  4 
Kent  157.  Clark  ▼.  Beach,  6  Conn.  143.  Hooper  v.  Wilson,  13 
Tt  605.  Martin  ex  d.  Westmt  t.  MowUn,  3  Burr.  978.  Runyan 
T.  Mersereof,  U  Johns.  534.  3D.  Ch.  100.  3Vt.303.  7  Vt.  100. 
4  VU  108. 

3.  The  fact,  that  the  wood  was  not  removed  from  the  premises 
until  after  foreclosure,  can  make  no  dift^enee  with  the  question  of 
title.  It  was  sold  at  auction  before  foreclosure.  If,  when  cut,  it  be- 
longed to  Erans,  the  fact  of  its  remaining  upon  the  premises  after 
foreclosure  could  not  make  it  the  property  of  Davis.  The  case  of 
Marey  w.  MeChdre,  4  Vt  337,  is  not  like  the  present.  The  mortgag- 
or had  parted  with  all  his  interest  ia  the  mortgaged  premises,  before 
he  cut  the  timber  in  question  in  that  suit.  It  was  as  though  Evans, 
in  this  case,  had  cut  timber  after  the  equity  of  redemption  had  been 
foreclosed  and  the  mortgagee  had  taken  possession. 

3.  The  right  to  bring  this  suit  in  the  name  of  the  Sheriff  cannot 
depend  upon  whether  the  property  was  sold  oo  credit  Rev.  St.  73« 
46, 

The  opinion  of  the  court  was  delivered  by 

Kbllooo,  J.  It  is  very  obvious,  that  whether  the  plaintiff  was  en- 
titled to  recover,  upon  the  evidence  detailed  in  the  bill  of  exceptions, 
mast  depend  upon  the  questiim  whether  the  property  in  the  wood, 
by  virtue  of  the  sale  by  Brooks,  the  plaintiff's  deputy,  passed  to  and 
vested  in  the  defendant ;  for  if  it  did,  then  manifestly  the  plaintiff 
wiB  entitled  to  recover,  and  the  charge  of  the  county  court  was  cor- 
rect The  sale  of  the  wood  was  not  upon  execution ;  but  if  it  had 
been,  ot  if  the  sale  were  entided  to  all  the  eflect  of  a  sale  upon  exe- 
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cation,  while  it  would  pass  to  the  purchaser  all  Uie  right  and  interest 
of  the  dMor  in  the  executton,  or  process,  under  which  the  sale  was 
made,  jet  it  would  not  ctmcfudt  third  persmu,  who  were  not  parties 
to  the  process.  This  point  was  settled  in  the  case  of  GriJfUk  t. 
Fowler,  18  Vt  390. 

It  becomes  important,  then,  to  inquire  whether  Evans,  the  de- 
fendant in  the  process  under  which  the  sale  was  made,  was  in  law 
the  owner  of  the  wood ;  for  we  take  it  to  be  clear,  that  the  sheriff 
could  not  sell,  and  the  purchaser  could  not  acquire,  anj  greater  in- 
terest in  the  wood,  than  the  execution  debtor  possessed.  It  is  also 
well  settled,  that,  aAer  condition  broken,  the  mortgagee  becomes,  tt 
law,  the  absolute  owner  of  the  estate,  and  is  entitled  to  the  inunedi- 
ate  possession ;  and  that  he  can,  from  that  time,  charge  the  mortga- 
gor, who  becomes  quasi  tenant  to  the  mortgagee,  with  the  rents  and 
pro6ts.  The  only  remedj  of  the  mortgagor  is  in  equity,  by  pay- 
ment of  the  mortgage  money. 

In  the  case  under  consideratton  it  appears,  that  the  wood,  which 
is  the  subject  of  the  present  controversy,  was  cut  by  the  mortgagor 
upon  the  mortgaged  premises,  after  the  decree  of  foreclosure  was 
made  and  near  the  expiration  of  the  time  limited  for  the  redemptton 
of  the  premises,  and  that  the  wood  remained  upon  the  premises  after 
the  decree  of  foreclosure  became  absolute,  and  after  the  mortgagee 
had  taken  possession  of  the  premises ;  and  that  the  mortgagee,  after 
taking  possession,  took  and  sold  a  pant  of  this  wood.  Now  it  was  hdd 
by  this  court  in  JMbrey  ▼.  MeGuirty  4Yu  327,  "that  if  the  mortgagee, 
after  condition  broken,  assign  the  mortgage  and  the  mortgagor  cat 
iimber  and  leave  it  upon  the  premises  until  after  the  assignee  takes 
possession,  the  mortgagor  cannot  maintain  trover  against  the  assignee 
for  using  the  timber."  In  this  case  the  court  say,  "that  his,  the 
mortgagor's,  possession,  when  he  cut  the  timber,  was  a  mere  tenan- 
cy at  will.  And  whether  his  right  of  redemption  was  foreclosed,  or 
not,  would  make  no  difference  in  this  respect  The  legal  rights  of 
the  parties  must  be  decided  at  law;  and  it  would  seem  rather  re- 
markable, if  the  law  would  admit  the  tenant  at  will  to  cut  the  trees 
of  his  landlOTd,  and  then  recover  of  his  landlord  for  using  those 
trees." 

The  decision  in  the  case  above  cited  proceeds  upon  the  ground, 
that  the  mcnrtgagor  was  a  wrong  doer  in  cutting  the  timber  and 
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ooaU  aciiiure  no  title  to  it  as  against  the  mortgagee  and  his-aasignee. 
So,  in  the  eaae  at  bar,  Evans,  the  inortgag<tf ,  when  he  cut  the  wood, 
was  a  wrong  doer,  and  acquired  no  title  to  it,  as  against  the  mort- 
figee. 

The  case  fartlier  shows,  that  after  the  mortgagee  took  possession 
of  the  premises,  he  forbid  the  defendants  taking  away  the  wood. 
This,  under  the  eircnmstances,  was  quite  safficientto  justify  the  do> 
fendant's  subsequent  refusal  to  take  the  wood.  For  we  entertain 
no  doubt,  that,  had  the  defendant  attempted  to  remove  the  wood  at 
any  time  after  the  purchase,  upon  application  of  the  mortgagee  the 
court  of  chancery,  would,  by  injunction,  hare  restrained  the  defend- 
ant from  removing  the  same.  Had  the  mortgagor  redeemed  the 
premises  within  the  time  limited  by  the  decree,  he  would  have  ac^ 
quired  and  perfected  a  valid  title  to  the  wood.  But  the  premises 
were  not  redeemed. 

Upon  the  whole,  we  are  satisfied  that  Evans  acquired  no  title  to 
the  wood,  as  against  Davis,  the  mortgagee,  and  consequently,  that 
the  defendant  acquired  no  title  by  the  purchase  at  the  aJieriff's  sale 
and  tho^fore  was  not  liable  fer  the  purchase  money.  The  charge 
of  the  court  was  therefore  wrong,  and  the  judgment  of  the  court  be- 
low must  be  reversed. 


Joseph  A.  Gallup  v.  Leonard  B.  Spencer. 

IT  a  deponent  have  come  to  reaide  within  thirty  mllee  of  the  place  of  trial, 
sabeequent  to  the  giving  of  hie  depoeltion,  and  this  it  known  to  the  party 
who  took  it,  the  deposition  will  not  be  allowed  as  evidence  on  the  trial. 

Where  it  waa  ttated  in  the  caption  of  a  deposition,  taken  on  the  first  day  of 
May,  1844,  that  it  was  taken  to  be  osod  at  the  term  <*  niaA  to  ie  hoUm  <m  UU 
fnt  Tmoday  of  Jfay  netf,"  it  was  held,  that  one  of  the  words  "  next "  might 
be  rejected  as  enrplosage,  and  the  dapoeition  admitted  as  evidence.  It  is 
no  objeoUon  to  a  deposition,  that  a  term  of  the  court  intervenes  between 
the  time  of  taking  and  the  term  of  oonit  at  which  it  is  stated  in  the  caption 
it  is  taken  to  be  used. 
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Covenant  broken.  Trial  by  jury,  March  T*,  1845,*^H£bari>,  J., 
presiding.  On  trial  the  plaintiff  ofiefed  the  deposition  of  Nonnaa 
W.  Wallace,  which  had  been  tak^  with  notice  to  the  defendant,  the 
deponent  living,  at  the  time  of  caption,  more  than  thirty  miles  from 
the  place  of  trial.  The  defendant  objected  to  the  deposition;  and 
the  court  found  the  fact  to  be,  that  Wallace  had  come  to  reside 
and  then  resided  within  thirty  miles  of  the  place  of  trial,  and  that 
since  giving  the  deposition  he  had  testified  in  court  on  a  trial  of 
the  case.  The  deposition  was  excluded.  The  plaintiff  also  offered 
the  deposition  of  Lewis  F.  GaUup,  to  which  the  defendant  objected, 
for  the  reason  that  it  appeared,  that  the  deposition  was  taken  May  1, 
1844,  and  it  was  stated  in  the  caption  that  it  was  taken  "to  be  used 
in  a  cause  to  be  tried  and  heard  before  the  coanty  comrt,  next  to  be 
holden  at  Woodstock,  within  and  for  the  county  of  Windsor  in  the 
State  of  Vermont,  on  the  first  Tuesday  of  May  next," — ^the  defend- 
ant claiming,  that  a  term  of  the  court  intervened  between  the  time 
of  taking  the  deposition  and  the  term  at  which  it  was  taken  to  be 
used.  This  deposition,  also,  was  excluded.  Other  questions,  rela- 
ting to  the  merits  of  the  case,  were  reserved  on  the  trial ;  bat  as  no 
decision  was  given  upon  them  by  the  supreme  court,  they  need  not 
be  detailed  here. 

Verdict  for  plaintiff.     Exceptions  by  defendant 

Washhum  4*  Marsh  for  plaintiff. 
Tracjf  4*  Converse  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  this  case  we  think  the  deposition  of  Nonaxi 
W.  Wallace  was  correctly  rejected.  The  cause  of  taking  had 
ceased  to  exist,  and  this  was  known  to  the  party  taking  the  deposi- 
tion, if  we  correctly  understand  the  case.  In  such  case  we  think 
the  deposition*  cannot  be  used  as  evidence ;  Patccpsco  Ins.  Co.  v. 
Southgate  et  al.^S  Pet.  615.  If  the  deponent  had  not  come  to  reside 
within  the  thirty  miles,  so  as  to  remove  the  cause  of  taking  the  dep- 
osition, but  was  only  temporarily  within  that  distancOj  the  deposi- 
tion would  still  continue  to  be  testimony,  and  might  be  used,  unless 
the  opposite  party  will  be  at  the  trouble  to  procure  the  attendance  of 
the  witness  in  cour/;— such,  at  least,  has  been  the  practice. 
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In  regard  to  the  depoBition  of  Lewis  F.  GaUap,  we  do  not  see 
how  it  can  be  treated  as  defectively  taken.  It  is  true,  there  is  a  re- 
pagnance  in  the  caption,  in  stating  the  term  of  court  at  which  it 
was  taken  to  be  used.  Being  taken  upon  the  first  day  of  May,  it  is 
said  that  it  is  taken  to  be  used  at  the  term  *'  next  to  be  holden,  Ibc., 
on  the  first  Tuesday  of  May  next"  One  of  these  words  ''next" 
must  be  rejected ;  and  rejecting  either  the  deposition  is  well  taken, 
as  it  seems  to  us.  We  know  of  no  Jaw  requiring  a  deposition  to  be 
taken  to  be  used  at  the  very  next  term  of  the  court.  We  think, 
however,  the  more  correct  coostmction  of  this  caption  is,  to  treat  it ' 
as  we  do  writs  so  expressed, — ^that  is,  reject  the  latter  word  "  next" 
and  let  it  stand  as  of  the  May  Term  next  after  the  taking,  wbtcb 
was  no  doubt  the  intention. 

Judgment  reversed  and  cause  remanded. 


Solomon  Downer  v.  Johj«  Woodburt. 

If,  to  a  plea  of  justificadon  nnder  a  rate  bill  and  warrant,  the  plaintiff  reply 
d€  injuria  ifc.,  and  no  objection  it  taken  to  the  replication,  the  defendant 
must  prove  «very  material  allegation  in  bis  plea. 

Where  a  collector  of  taxes  justifies  the  taking  of  property  under  his  rate  bill 
and  warrant,  and  alleges,  in  his  plea,  that  he  gave  the  bond,  required  by 
statute,  for  the  faithful  performance  of  his  daty,  but  does  not  attempt  to  set 
forth  the  bond,  or  make  pro&rt  of  it,  the  lact  that  be  acted  as  eolleetor  is 
sufficient  proof  of  bis  having  given  a  bond,  to  sustain  his  aliegatioo. 

If  the  collector  justify  under  a  warrant  for  the  collection  of  a  state  tax,  and 
allege  the  act  of  the  legislature  granting  the  tax,  this  allegation  need  not 
be  specifically  proved ;  for  the  court  will  take  notice  of  the  general  law  of 
the  state. 

An  averment,  iu  a  collector's  plea  in  justification,  that  the  taxes  in  his  rate 
bill  •(  were  assessed  upon  the  lists  of  the  persons  named  for  the  year  1840,'* 
and*  that  the  plaintiff  and  two  others  **  were  jointly  and  legally  assessed 
the  sum  of  13,07,  being  three  cents  on  the  dollar  of  the  list  of  said  plain* 
tiff  and  others  "  for  the  year  1840,**  is,  upon  a  traverse,  a  sufficient  allefa* 
tton,  that  the  plaintiff  had  a  list  in  the  town. 
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Bttt  the  ool lectori  to  sastain  his  plem,  most  prove  tbmt  tbe  pimintiff  bad  a  list 
in  the  town.  Tbe  court  will  not  infer  this  from  the  fact  that  tbe  plaintiff's 
name  is  in  the  tax  bill ;  and  in  this  respect  there  is  no  difference  between 
a  sute  and  town  Uz.  . 

If  the  collector  called  upon  tbe  plaintiff  for  payment  of  the  tax /and  tbe  plain- 
tiff refused  absolutely  to  pay  it,  it  was  not  necessary  that  tbe  collector 
should  have  given  time  for  its  payment,  and  appointed  a  time  and  place 
for  receiving  it ;  and  evidence  of  such  demand  and  refusal  is  sufficient, 
under  a  plea  which  alleges  a  regular  notice  of  the  tax,  onder  the  statofe, 
and  the  appointment,  by  the  collector,  of  a  lime  and  place  for  receiving 
payment,  and  a  neglect  to  pay  at  that  time ;  and  in  this  case,  tbe  tax  w«» 
against  the  plaintiff  and  others  jointly,  but  tbe  plaintiff,  alone,  was  called 
upon  and  refused  payment. 

Trespass  for  taking  a  harness.  The  defendant  pleaded  in  justi- 
fication, and  averred,  among  other  things,  that  he  was  duly  elected 
collector  of  taxes  for  the  town  of  Bethel  in  March,  1840, — that  he 
gave  the  bond,  required  by  statute,  for  the  faithful  performance  of 
his  duties, — that  an  act  of  the  legislature^  was  passed  in  October, 
1840,  granting  a  tax  of  three  cents  on  the  dollar  on  the  grand  list 
of  those  liable  to  be  taxed,—  that  the  town  of  Bethel,  at  a  legale 
meeting  holden  on  the  sixth  day  of  April,  1840,  assessed  a  tax  of 
five  cents  on  the  dollar  on  the  grand  list  of  those  liable  to  be  taxed 
in  the  town, — ^that  rate  bills  were,  by  the  selectmen  of  the  town,  de- 
livered to  the  defendant,  and  were  duly  assessed  upon  the  lists  of 
the  persons  named  for  the  year  1840, — that  the  plaintiff  and  one 
Smith  and  one  Bosworth  were  jointly  and  legally  assessed  in  said 
tax  bills,  in  the  sum  of  $2,07  for  state  tax  and  $3,45  for  town  tax, 
— ^that  the  defendant,  upon  receiving  the  tax  bills,  gave  notice  to 
said  Downer,  Smith  and  Bosipforth  of  the  taxes  against  tbem^  and 
requested  them  to  pay  the  same,  and  appointed  a  time  and  place  for 
receiving  the  same, — and  that,  the  taxes  being  unpaid,  the  defend- 
ant distrained  and  sold  the  harness  in  question  to  pay  the  same. 
The  plaintiff  replied  de  injuria  4*c.  Trial  by  the  court,  March  T. 
1845, — Hebard,  J.,  presiding. 

On  trial  the  defendant  proved  his  appointment  as  collector  of  the 
town  of  Bethel,  and  gave  in  evidence  his  rate  bill  and  warrant,  and 
proved  the  taking  and  selling  of  the  harness,  as  stated  in  his  plea. 
On  the  rate  bill  were  the  names  "  Downer,  Smith  6l  Bosworth," 
with  a  statement  of  their  list  and  of  the  taxes  against  them.    Th& 
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defendant  also  proved,  that,  before  taking  the  harness,  he  called  op- 
en the  plaintiff  for  the  tax,  and  that  the  plaintiff  absolutely  refused 
to  pay  it.  There  was  no  evidence,  that  the  plaintiff,  either  alone, 
or  in  connection  with  Smkh  and  Boeworth,  had  a  list  in  the  town 
of  Bethel,  other  than  what  appeared  from  the  rate  bill,  nor  that  he 
had  any  property  in  Bethel ;  and  it  did  appear,  that  he  resided  in 
the  town  of  Sharon.  There  was  no  evidence,  that  the  defendant 
gave  a  bond,  as  alleged  in  his  plea ;  nor  that  he  ever  showed  the 
tax  to  Smith,  or  Bosworth,  or  called  upon  either  of  them  for  pay- 
ment, <»*  that  he  ever  called  upon  the  plaintiff  for  payment,  except 
as  above  stated,  or  that  he  ever  notified  either  of  them  of  a  time  and 
I^aoe  for  receiving  payment.  Other  questions  were  raised  and  dis- 
cussed by  counsel ;  but  as  they  were  not  passed  upon  by  the  supreme 
court,  the  facts,  upon  which  they  were  predicated,  need  not  be  de- 
tailed here. 

The  county  court  rendered  judgment  for  the  defendant!  Excep- 
tions by  plaintiff 

4.  P'  Humtan  for  plaintiff. 

There  was  error  in  the  judgment  of  the  court  below,  because 
certain  pe/tinent  averments  in  the  plea  were  unsupported  by  proof. 

1.  Whether  the  allegation,  that  the  defendant  gave  a  bond,  was 
materia],  or  not,  it  should  have  been  proved.  Webb  v.  Home  et  al,, 
1  B.  dEr  P.  281.  1  Chit.  PI.  361.  Bristmo  v.  Wright  et  a/.,  8 
Doug.  665.  Gould's  PI.  c.  3,  ^  183  et  seq.  Fairhaven  Tump.  Ch. 
V.  FVench,  1  D.  Ch.  20^-212. 

2.  It  is  alleged,  that  the  plaintiff  was  **  legally  assessed  '*  and 
"  liable  and  bound  by  law  to  pay  "  the  taxes ;  and  there  is  no  proof 
to  sustain  the  allegation.  It  does  not  appear,  that  the  plaintiff  had 
any  list,  or  property,  in  Bethel,  The  tax  bill  professes  to  be  made 
upon  "  the  grand  list  of  the  inhabitants  of  the  town  of  Bethel."  The 
plaintiff  was  not  an  inhabitant  of  that  town.  The  allegation  is  ma- 
terial. Briggs  V.  Whipple^  7  Vt.  15.  The  tax  bill  is  not  evidence, 
under  this  allegation ;  Collamer  v.  Drury,  16  Vt.  574. 

3.  No  evidence  was  given,  to  support  the  allegation,  that  the  de* 
fendant  gave  notice  to  Downer,  Smith  and  Bosworth  of  a  time  and 
place  for  receiving  payment  of  the  tax. 
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TVocy  4*  0»»f^^  ^^  defendaat. 

1.  It  is  not  alleged  in  the  plea»  thai  the  plaintiff  had  either  a  lirt 
m  Bethel,  or  property  there ;  and  if  the  plea  was  defective  in  those 
pfjrticulars,  the  plaintiff  should  ha?e  demurred. 

2.  The  rate  bill  furnishes  sufficient  prinui  facie  proof,  that  the 
plaintiff  was  legally  taxed.  Wiicoz  v.  Skmoin,  1  D.  Ch.  61.  The 
*' previous  proceedings,"  which  it  was  said,  in  CoUamer  t.  Drury, 
IS  Vt  S74,  the  collector  must  show  to  have  been  correct,  do  not 
extend  to  this  matter.  If  the  collector  must  show,  in  the  first  in- 
stance, that  the  tax  bill  is,  in  point  of  fact,  correctly  made,  and  th^ 
the  individuals  therein  named  are  correctly  assessed,  he  is  involved 
in  dificulties,  from  which  he  could  very  seldom  extricate  himself. 
The  voie  of  a  tax  is  coisidered  friwM  facie  evidence  that  it  is  legal 
and  for  a  legitimate  object;  Briggs  v.  Whipple,  7  Vt.  15;  and  it 
would  not  be  consistent,  to  presume  that  the  tax  was  not  properly 
apportioned  among  those  liable  to  pay  it,  or  that  it  was  made  up 
against  improper  persons. 

3.  The  fact,  that  the  defendant  had  a  legal  rate  bill  and  warrant, 
and  acted  as  collects,  is  prima  facie  evidence  that  he  had  given 
tb#  requisite  bond.  Wikax  v.  Sherwin,  1  D.  Ch.  81.  PMer  v. 
JLlrfAer,  3  Johns.  431.  Berryman  v.  Wise,  4  T.  R.  366.  Busk  ei 
gl.  V.  Collins,  1  Johns.  540.    Adams  v.  Jaeksmi,  2  Aik.  145. 

4.  Downer's  refusing  to  pay  the  tax,  when  requested,  was-  a 
waiver  of  any  right  in  him  to  require  farther  notice,  or  time  Cor  pay- 
ment,  of  the  defendant  The  want  of  such  notice  to  Smith  and  Bos- 
worth  cannot  affect  the  case,  as  their  property  was  not  distrained, 
^d  they  are  not  parties  to  this  suit. 

The  pinion  of  tlie  court  was  delivered  by 

RsDFiELD,  J.  In  this  case  the  replication  being  de  it^uria  S^c, 
and  no  objection  having  been  taken  on  that  account,  the  defendant 
must  prove  every  material  allegation  in  his  plea. 

1.  It  ia^aid,  that  there  was  no  proof  that  the  defendant  had  jpv- 
en  a  bond, — ^whicb  is  expressly  alleged  in  the  plea.  But  that  allega- 
tion d9e8  ^pt  attempt  to  set  forth  the  bond,  or  make  any  profert  of 
if.  We  should  therefore  be  inclined  to  think,  that  it  was  sufficient- 
ly shown  that  the  collector  gave  bond,  by  his  having  acted  as  col- 
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lector.  The  former  fact  will  be  inferred  from  the  latter.  It  is,  in 
fact,  proof  of  it.  It  might  be  otherwise,  if  the  bond  had  been  des- 
cribed and  vouched  in  proof. 

2.  The  act  granting  the  state  tax  is  also  expressly  alleged  ;  but 
it  need  not  be  specifically  proved,  because  the  court  will  take  notice 
of  a  general  law  of  the  stat^.  This  point  is,  in  principle,  precisely 
analogous  to  the  last 

3.  It  is  claimed  by  the  defendant,  that  the  plea  contains  no 
averment,  that  the  plaintiff  had  any  list  in  the  town  of  Bethel.  But 
it  is  alleged,  that  both  of  the  taxes  in  the  rate  bill  ''  were  assessed 
upon  the  lists  of  the  persons  named  for  the  year  1840,"  and  also, 
that  the  plaintiff  and  two  others  **  were  jointly  and  legally  assessed 
the  sum  of  $3,07,  being  three  cents  on  the  dollar  of  the  list  of  said 
Downer  and  others  for  the  year  1840."  This  averment  was  suffi-* 
cimt  upon  a  traverse,  and  probably  upon  a  general  demurrer. 

But  it  is  said,  this,  also,  is  one  of  those  facts,  which  the  court  wUl 
infer  from  the  tax  bill,  especially  in  the  case  of  state  taxes.  But  we 
think  not.  The  case  of  a  state  tax  does  not  differ,  in  this  re^ect^ 
from  that  of  a  town  tax.  In  the  case  of  a  state  tax  the  court  will 
take  notice  of  the  voting  of  the  tax ;  and  the  issuing  of  the  treasure 
er's  warrant  proves  nothing,  and  raises  no  intendment,  as  to  the  per- 
sons liable  to  pay  taxes.  That  is  a  matter  to  be  determined  by  the 
selectmen,  the  same  as  in  the  ease  of  town  taxes ;  an  d,  if  it  will  be 
presumed  in  one  case,  it  should  be  in  the  o(th<sr.  It  is  a  fact  necessa* 
ry  to  be  shown,  to  establish  the  right  of  the  selectmen  to  make  an 
lasessment  upon  the  plaintiff,-«'the  very  foundation  of  their  jurisdic- 
tion. In  regard  to  this  the  case  of  Collamer  v.  Drury,  16  Yt.  574, 
is  strictly  in  point. 

4.  We  do  not  perceive  why  the  notice  to  Downer  was  not  suffi- 
cient, so  long  as  he  expressly  disclaimed  all  intention  ever  to  pay 
the  tax,  unless  compelled.  Under  these  circumstances  the  law  will 
hardly  require  of  a  collector  to  give  time  and  appoint  a  place,  where 
be  will  receive  the  tax. 

Judgment  reversed  and  cause  remanded. 
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Adminmtrator  of  Jambs  Baenaad  p^  Toomab  Russell. 

If  the  leTj  of  an  ezecutton  upon  land  is  Talid  aa  againat  the  debtor,  it  ia 
valid  aa  against  subaequent  attaching  creditors. 

Where,  in  the  description  of  land  levied  «npon«  the  starting  pmnt  was 
stated  to  be  in  the. north  line  of  a  certain  highway  and  al  the  norlA-iwsC 
£omer  of  a  certain  house  lot,  and  it  appeared,. that  the  house  lot  la^  on  the 
north  side  of  the  same  highway  and  that  its  touth-weMt  comer  was  0i9  onlj 
point  where  it  adjoined  the  road  and  the  land  levied  upon,  it  was  beld^ 
that  the  court  would  intend  that  the  word  "  north-west  *'  was  written,  by 
mere  clerical  error,  for  **  southwest,'*  and  that  the  mistake  waa  not  fatal 
to  the  levy. 

Where,  in  such  description,  the  course  and  distance  of  a  line  are  given  and 
also  a  known  monument  as  its  ternirnvs,  the  monument  must  govern ;  and  it 
makes  no  difference,  in  this  respect,  whether  the  error  in  the  coarae  given 
ia  a  variation  of  one  degree,  or  of  ninety  degrees. 

Ejectment  for  land  in  Woodstock,  described  as  follows ; — ''Be- 
« ginning  in  the  north  line  of  the  road  from  the  brick  meeting  house 
f  to  the  jail  in  Woodstock,  at  the  south-west  comer  of  the  boose  lot 
'  where  Grover  Dodge  formerly  lived,  but  where  Asa  Tinkham  now 

*  lives ;  thence  running  north  sev^iteen  degrees  west  six  rods ;  tbepce 
^  south  fifty-nine  degrees  east  two  rods  and  seventeen  links  to  the 
'south-west  corner  of  the  place  on  which  a*large  barn  formerly 
'  stood ;  thence  north  twenty  degrees  west,  by  the  west  side  of  said 

*  barn,  to  Amos  Warren's  garden ;  thence  north  eighty-eight  degrees 
^  west,  by  said  Warren's  garden,  to  the  center  of  the  Oil  Mill  brook, 
<  thence  up  said  brook,  and  on  the  easterly  line  of  land  Sylvester 
'  Edson  formerly  conveyed  to  Grover  Dodge,  to  a  point  ii^  the  north 
'  line  of  said  road  six  feet  westerly  from  the  south-west  comer  of 
'.the  plastered  house  now  in  a  state  of  repair  by  Messrs.  Russell  & 
'  Clark ;  thence  easterly,  on  the  said  line  of  said  road,  to  the  place 
'  of  beginning."  Plea,  the  general  issue,  and  trial  by  jury,  Novem- 
ber T.  1844, — ^Heba&d,  J.,  presiding. 

On  trial,  the  plaintiff  showed  title  in  himself  to  the  premises  in 
question  by  virtue  of  a  regular  levy  of  an  execution  in  his  fav<x- 
against  one  Sylvester  Edson,  the  former  owner  of  the  premises,  by 
the  same  description  contained  in  his  declaration,  and  proved  the 
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defendant  to  be  in  poesessioa.  The  defendant  then  offered  in  eri^ 
dence  the  record  of  the  levy  of  an  execution  upon  the  same  premises 
in  hvat  of  one  Asaph  Fletcher  against  Sylvester  Edson,  and  claimed 
tide  under  the  same.  That  levy  was  prior  to  the  one  proved  by  the 
plaintiff,  and  the  premises  were  described  as  follows ;— *'  Beginning  in 
*  the  north  line  of  the  road  leading  from  the  brick  meeting  house  to 
'the  court  house,  at  the  north-west  corner  of  the  house  lot  now  oc- 
'  eupied  by  Grover  Dodge,  being  the  house  lot  of  which  one  andivi- 
'  ded  half  was  set  off  to  Simeon  Willard  on  an  execution  against  Syl* 
'  vester  Edson ;  thence  north  seventeen  degrees  west  six  rods ;  thence 
'south  fifty  nine  degrees  east  two  rods  and  seventeen  links  to  the 
'south-west  comer  of  a  large  bam;  thence  north  twenty  degrees 
'  west,  along  the  west  side  of  said  barn,  to  Amos  Warren's  garden  ; 
'thence  north  eighty  eight  degrees  west,  on  said  Warren's  garden, 
'  to  the  centre  of  the  Oil  Mill  brook ;  thence  down  the  centre  of  said 
'  brook  to  the  land  said  Edson  sold  Grover  Dodge ;  thence  southo-ly, 
'  on  said  Dodge's  east  line,  to  the  road ;  thence  eastwardly,  on  said 
'  road,  to  the  place  of  beginning ; "  and  it  was  conceded,  that  there 
was  no  other  land  in  Woodstock,  which  bore  the  description  con- 
tained in  this  levy.  The  plaintiff  objected  to  the  levy,  so  offered  in 
evidence,  for  the  alleged  reason  that  it  did  not  describe  any  land  by 
metes  and  bounds ;  but  the  objection  was  overruled. 
Verdict  for  defendant.    Exceptions  by  plaintiffs 

T.  Hutchinson  for  defendant 

The  regularity  of  the  plaintiff's  levy  is  Hot  disputed ;  but  the 
plaintiff  insists,  that  the  levy  under  which  tlfe  defendant  claims  is 
void  for  want  of  sufficiently  definite  boundaries.  The  statute  is  ex- 
press, that  the  land  must  be  described  by  metes  and  bounds,—- mean- 
ing such  as  feally  exist  and  can  be  ascertained  with  certainty,  and 
not  f«st  iip<Mi  uflcertain  conjecture.  Ctark  v.  Clark,  7  Vt.  190. 
Bott  V.  Bumeli,  11  Mass.  163.  Lessee  of  McCoy  v.  Galloway, 
Ohio  Cond.  R.  576.  Kerr  et  al.  v.  Marsh,  lb.  80.  The  cases,  in 
which  levies,  which  appear  defective,  have  been  established,  are 
where,  by  aid  of  the  actual,  fixed  and  visible  boundaries,  the  defect 
can  be  supplied  with  perfect  certainty.  Galusha  v.  Sinclair rS  Vt. 
990.  Johnson  v.  PaaneVs  Heirs,  U.  8.  Cond.  R.  84.  McGregor 
t.  Brown,  5  Pick.  174,  175.     KinUy  v.  Wimams  et  al.,  3  U.  S. 


396  WINDSOR  COUNTY. 

Adm'r  of  BwrDard  v.  RuMell. 

Cond.  R.  331-333.  Bat  in  tkifl  case  the  northwat  corner  of  a 
certain  house  lot  is  as  mach  an  actual,  fixed  and  Tisible  monttmenC 
as  the  souih-west  corner  would  be,  or  as  a  large  rock  would  be ;  and 
down  the  centre  of  the  Oil  Mill  brook  is  as  mach  an  actul,  fixed 
and  visible  boundary,  as  a  stone  wall  would  be. 

J.  Barrett  for  defendant. 

1.  The  land  is  sufficiently  described  by  metes  and  boonds,  in 
the  levy  of  Fletcher's  execution.  Rev.  St.  c.  42,  ^  30.  Maeck  v. 
Sinclair,  10  Vu  103.  Boyhtm  v.  Carver,  11  Mass.  517.  Qibmam 
y.  IWpsoft,  11  Vt.  644. 

2.  A  mistake  in  the  description  would  not  necessarily  render  the 
levy  void.  If  there  is  sufficient  contained  in  it  to  identify  and  set 
forth  the  subject  truly,  die  erroneous  part  is  to  be  disregarded,  or  to 
be  construed  into  conformity  with  what  is  true,  and  thus  effect  be 
given  to  what  was  intended.  In  this  case  the  starting  point  is  called 
the  north-^west  comer  of  the  house  lot;  it  should  have  been  the 
smUh-wesi,  as  is  obvious  from  the  fact  that  the  point  is  in  the  north 
line  of  the  road.  By  taking  any  of  the  after  mentioned  points  and 
running  back  by  the  bounds,  courses  and  distances,  the  mistake  is 
at  once  cleared  up.  Reject  the  word  "  north "  before  tKe  word 
''  west,''  and  the  description  is  perfect.  Galusha  v.  Sinelair,  3  V t. 
394.  Gibnan  v.  Thompson,  11  Vt  643.  Vose  v.  Hard^,  2  Greenl. 
322.  Wing  v.  Burgess,  1  Shep.  111.  HaU  v.  Fuller,  7  Vt  100. 
Gates  y.  Lewis,  lb.  511.  Perman  v.  Weed,  6  Mass.  131.  Massin 
V.  Watts,  6  Cranch  148.  ^ipp  v.  BGller's  Heirs,  2  Wheat  316, 
[4  U.  S.  Cond.  R.  132.] 

The  opinion  of  the  court  was  ddivered  by 

Redfisld,  J.  The  only  question  in  this  case  is  in  regard  to  the 
description  of  the  land.  The  statute,  in  such  cases,  requires  the 
land  to  be  described  by  *'  metes  and  bounds."  It  is  so  described 
here,  if  described  at  all. 

We  are  not  aware,  that  the  question  in  this  case  is  to  be  viewed 
any  differently,  because  the  land  has  been  subsequently  levied  upon 
by  other  creditors.  The  question  is  not,  which  of  these  levies  is 
the  more  perfect,  but,  is  that  of  the  defendant  such  as  wiU  enable 
htm  to  hold  the  land 7    And  we  do  not  see  why,  if  the  levy  is  good 
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«9  against  the  debtor,  it  is  not  good  against  every  body.  In  this 
▼Jew  we  do  not  see  why  any  dtfierent  role  is  to  be  aj^lied  to  a  levy 
from  that  which  is  applicable  to  a  deed,  except,  that  when  a  deed  will 
bear  one  of  two  constructions  equally  wtU,  it  shall  have  that  con* 
straction  which  is  most  onfavoraUe  to  the  grantor ;— •but  it  seldom 
happens,  that  a  case  is  decided  mainly  np<»i  that  ground. 

But  in  all  cases,  whether  of  a  deed,  or  levy,  when  it  depends  upon 
mere  conjecture  what  land  is  intended  to  be  conveyed,  the  deed,  or 
levy,  shall  be  held  void.  But  we  seldom  find  such  cases  in  the 
books ;  and  those  we  do  &id  are  far  less  difficult,  scnnetimes,  than 
others,  which  have  been  sustained ;  so  that  one  decision  upon  this 
point  is  not  much  guide  to  another.  But  in  the  present  case  we 
think  the  levy  may  staad  good.  The  gaural  object^  to  point  out 
the  neighborhood  in  which  the  land  is  situated,  is  well  ascertained. 
The  land  must  lie  ^orth  of  the  road ;  and  the  starting  point  is  on 
this  road.  The  expression  is,  "  in  the  north  line  of  the  road."  But 
here  comes  the  first  uncertainty ;  it  says  farther,  that  this  point  is 
the  "  north-west  comer  of  the  house  lot  now  occupied  by  Grover 
Dodge."  That  house  lot  adjoins  this  road  on  the  north ;  but  it  is 
Ae  south-west  corner  which  adjoins  the  road,  instead  of  the  north- 
west.  This  is  the  only  point,  at  which  the  west  side  of  the  house  lot 
meets  the  road.  This  is  the  nearest  we  can  reconcile  the  language. 
There  is  a  manifest,  palpable  discrepancy.  We  must,  then,  reject 
Bomethilig.  This  is  the  least ^  which  will  reconcile  the  terms ;  and 
this  is  in  accordance  with  the  rule  to  give  efiect  to  ai7  of  the  deed 
we  can. 

The  parties  could  not  be  mistaken  as  to  the  road,  or  that  the  west 
side  of  the  house  lot  was  intended ;  for  that  is  the  only  side  of  the 
house  lot  which  touches  the  road  and  at  the  same  time  the  land  lev- 
ied upon.  It  is  therefore  perfectly  certain,  that  north  was  written 
for  souiht  and  as  we  proceed  in  this  way,  we  find  all  the  other  moi^ 
omenta  to  coincide  with  the  levy, — ^the  bam,  the  garden  of  Warren, 
and  so  along  the  garden  to  the  centre  of  the  brook.  But  here,  again, 
the  course  is  quite  wrong;  but  the  next  monument  h  well  known, — 
the  laad  that  Edscm  sold  to  Grover  Dodge.  In  all  such  cases  cour- 
ses and  distances  must  be  rejected  and  known  monuments  followed. 
And  here,  that  the  opposite  course  is  given  is  of  no  importance;  it 
is  no  more  difficult  to  follow  it^  than  if  it  only  varied  one  Agree. 
43 
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The  next  point  is,  where  the  centre  of  the  brook  intersects  that 
land.  If  the  course  is  to  be  rejected,  it  matters  not  how  much  or 
how  little  it  Taries.     This  makes  the  levy  good. 

In  the  case  of  Match  r,  Sinclair,  10  Tt.  103,  the  lery  was  made 
good^  as  to  the  description  of  the  land,  by  reference  to  deeds  on 
record;  in  CHiman  v.  Thompson,  II  Vt  643,  the  same  result  was 
attained  by  reference  to  land  before  conveyed, — which  is  the  same 
in  principle ;  and  in  Galusha  v.  Sincliur,  3  Vt  394,  it  was  done  by 
running  lines  by  the  known  monuments, — ^which  is  all  that  is  done 
here.  If  we  apply  the  illustration  used  by  the  judge,  in  that  case, 
to  this,  of  running  the  lines  back  from  other  known  monuments, — 
and  which,  I  think,  is  sound, — ^being  the  rery  mode  which  a  anrvey'- 
or  always  adopts  in  cases  of  doubt, — ^it  removes  all  difficulty  in  the 
present  case. 

Judgment  affirmedL 


Solomon  Downsr  and  RiWNDOLPH  Washburn  o.  Horace  Dana 
AND  Eliru  Norton. 

It  it  an  established  rule  of  practice  in  this  state,  that  testimony  as  to  the  pro»' 
vioQs  declarations  of  a  witness  produced  npon  the  stand,  offered  for  the 
purpose  of  impeaching  him,  cannot  be  received^  mieae  an  opportunity  be 
Bxtt  afforded  to  the  witness,  whose  tesiimooy  it  U  proposed  to  impeach,  te 
explain  or  qualify  the  imputed  declarations ', — and  in  this  respect  this  court 
have  fully  sanctioned  the  English  rule^  which  proceeds  so  far,,  as  to  admit 
of  no  exception,  eren  in  cases  where,  when  the  cross  examination  was 
closed,  the  party  wishing  to  impeach  had  no  knowledge  of  the  variant  de- 

'^  elarations  or  inconsistent  conduct  of  the  witnesSf  and  the  witness  baa  de* 
parted  flrom  court  and  camot  be  reeaUe4. 

But  this  rule^has  no  proper  application  to  testimony  in  the  form  of  depOaftionSf 
whether  taken  with  or  without  notice,  and  whether  the  adverse  party  at* 
teoded  at  the  taking,  or  not  >  but  the  party  may,  in  such  case,  without  pre* 

.  viotts  inq[uiry,  prove  any  inconsistent  declarationaor  conduct  of  the  witaeas. 

Where  the  deposition  of  a  witness  is  used  by  one  party  npon  tbe  trial,  a  dep- 
osition of  ibe  same  witness,  taken  by  the  other  party,  but  which  is  inad- 
missiblei  as  such,  by  reason  of  a  defect  in  the  caption,  may  yet  be  received* 
aa  a  declaration  of  the  witness,  for  the  purpose  of  impeaching  the  testimony 
contained  in  tbe  former  deposition.    Snnb* 


MARCH  TERM,  1847.  389 

Downer  et  al.  v.  Dana  et  ai. 

Under  the  plea  of  nen  tstfadum^  in  an  action  of  debt  opon  a  jail  bond,  the  de- 
fendant! may  avail  themselTes  of  anj  ground  of  defence,  ehowing  that 
there  never  waaanj  legal  validity  to  the  bond. 

If  the  jail  limita,  in  a  county,  are  capable  of  being  aecertained  by  a  reeort  to 
the  records  of  ibe  county  court,  as  is  ordinarily  the  case,  then  ench  resort 
must  be  had ;  if  not,  proof  of  general  undersiandiog  and  acquiescence  of  all 
concerned,  for  thirty  years,  and  probably  for  fifteen  years,  in  certain  recog- 
nized and  well  defined  boundaries  is  equivalent  to  record  proof. 

In  this  case  the  county  court  charged  the  jury,  that  if  certain  territory  bad 
been,  for  thirty  years,  regarded  bj  the  community,  and  adopted  and  acqui- 
esced  in  by  all  who  had  any  interest  in  learning  the  extent  of  the  jail  lim* 
its,  as  being  a  part  of  the  jail  limits,  and  the  fact  of  its  being  part  of  the 
jail  limits  had  never,  during  that  time,  been  questioned  or  disputed,  alihough 
it  did  not  appear  to  have  been  established  by  the  court,  in  pursuance  of  the 
jtatute,  it  .would  nd^  be  regarded  as  wUUin  the  jail  limits,  and  a  prisone.r!i 
going  upon  that  territory  would  not  be  a  breach  of  his  jail  bond;  and  it 
was  held,  that  there  was  jno  error  in  the  charge.  > 

Where  it  appeared,  that  the  jail  limits  were  regularly  laid  out  and  established 
by  the  county  court,  and  some  rods  exterior  to  one  of  the  lines  a  tree  stood, 
marked  plainly  with  the  letters  G.  L.,  indicating  that  it  was  on  the  line 
of  the  gaol  limits,  but  it  did  not  appear  by  whom  or  when  the  tree  was  thus 
marked,  although  it  was  less  than  thirty  years,  but  more  than  fifteen  years, 
before  the  alleged  eeeape,  and  it  appeared,  that,  from  the  time  it  was  so 
marked,  the  prisoners  upon  the  limits  hsd  been  accustomed  to  go  to  that 
tree,  and  treat  it  as  one  corner  of  the  gaol  limits,  the  going  to  this  tree^ 
by  a  prisoner  on  the  limits,  was  held,  by  a  majority  of  the  court,  not  to  be 
abroach  of  his  jail  bond,  ^inet  \.  BumkamH  al,  Chittenden  Co.,  ISSS, 
cited  by  Davii^  J. 

Debt  upon  a  jaH  bond.  Plea,  non  est /actum,  with  notice  ot 
special  matter  of  defence,  and  trial  by  jury,  March  Term,  1845, — 
Hbbaicd,  J.,  presiding. 

On  trial  it  appeared  that  the  defendant  Dana  had  heretofore  heen 
eommitted  to  the  common  jail  in  Orange  county  upon  execution  in 
&Tor  of  the  plaintifib,  and  that  the  bond  in  suit  was  executed,  in 
eommon  form^  upon  his  being  admitted  to  the  liberties  of  the  pris- 
on ;  and  the  plaintiffs  gave  in  evidence  a  transcript  fh>ra  the  records 
of  Orange  county  court,  by  which  it  appeared,  that  that  court,  at 
their  December  Term,  1813,  appointed  a  committee  "  to  survey  and 
lay  oat  the  gaol  yard  in  said  county,  in  such  manner  as  that  it  shall 
eoBtdn  four  square  miles,*'  in  such  form  as  the  committee  might 
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think  proper ;  that  the  committee^  on  the  twenty  first  day  of  Decem- 
ber, 1813,  and  during  the  same  term  €^  the  court,  made  a  re- 
port, accompanied  by  a  plan,  laying  out  the  jail  limits  in  a  square 
form ;  that  on  the  twenty  second  day  of  the  same  December,  and 
before  the  report  was  accepted,  an  alteration  of  the  jail  limits  was 
proposed  and  surreyed,  and  was  marked  upon  the  plan,  but  not  in- 
corporated into  the  r^>ort  of  the  committee,  by  which  a  small  piece 
of  land  was  added  to  the  jail  limits,  near  the  south  west  c<Niier  of 
the  limits  as  first  surveyed,  and  an  equal  quantity  was  taken  fitun 
the  first  survey,  at  the  south  west  comer ; — and  the  record  showed 
an  acceptance  of  the  report  by  the  court,  during  the  same  term,  in 
these  words, — "  Report  accepted  by  the  court  as  first  laid  out  uiUii 
June  Term  next.*'  It  was  conceded,  that  no  other  record,  or  writ- 
ten proceedings,  as  to  said  limits,  exist,  or  can  be  shown  to  have 
existed. 

The  plaintiflb  also  gave  in  evidence  the  deposition  of  one  Smith, 
taken  ex  parte,  and  the  deposition  of  one  Ratter,  taken  with  notice 
to  the  defendants,  but  at  the  taking  of  which  the  defendants  did  not 
attend, — which  depositions  tended  to  prove  a  breach  of  the  condition 
of  the  bond  declared  upon.  The  plaintiff  also  introduced  other 
evidence,  tending  to  prove  that  Dana,  after  his  commitment,  and 
after  the  execution  of  the  bond  in  suit,  had  been  to  a  house  in  Chel- 
sea, called  the  Douglass  house,  which  was  without  the  limits  of  the 
first  survey  made  by  the  committee^  as  above  mentioned. 

The  defendants  then  offered  parol  evidence,  tending  to  prove  that 
the  additional  piece  of  land,  included  in  the  survey  of  the  proposed 
slteratioa  of  the  jail  limits  as  first  surveyed,  bad,  for  about  thirty 
years,  been  taken  by  the  people  of  the  vicinity  to  be  a  part  of  the 
jail  yard,  and  that  the  prisoners  admitted  to  tbB  lihia)i«s  of  the  jail 
had,  during  that  time,  been  accustomed  to  go  there,  and  that  the 
Douglass  house  was  upon  that  additional  piece.  To  this  evidence 
the  plaintiflb  objected, — but  it  was  admitted  by  the  court 

The  defendants  also  offered  in  evidence  a  deposition  of  said 
Smith,  which  was  objected  to  by  the  plaintiffs  for  msuficiency  of  the 
e^tion  and  was  excluded  by  the  court ;  but  its  signature  by  Smith 
and  the  administration  of  the  oath  to  him  by  the  justice  being  proved^ 
it  was  again  offered  in  evidence  for  the  purpose  of  impeaching 
JSmitb.    To  this^  abo«  the  plaintilb  objected;  bui  the  objection  vaa 
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Of  enroled  by  the  court.  The  defendants  also,  for  the  parpose  of 
impeaehing  the  witness  Ratter,  offered  to  pro?e  declaraticms  made 
by  him  prerious  to  the  giving  of  the  depo^on  used  in  the  case  bj 
the  plaintiffi,  bat  in  reference  to  which  no  preliminary  inquiry  had 
been  made  of  him.  To  this  the  plaintiffs  objected ;  bat  the  evidence 
wtB  admitted  by  the  court. 

The  plaintiffs  requested  the  court  to  charge  the  jury,  that  the 
proceedings  of  the  county  court  of  Orange  county  fixed  the  limits 
of  the  jail  yard  as  first  surveyed,  and  that,  if  Dana  went  without 
those  limits,  they  should  return  a  verdict  for  the  plaintiff. 

Bat  the  court  charged  the  jury,  that,  if  the  additional  piece  of 
land,  designated  upon  the  plan,  has  been  far  thirty  years  regarded 
by  the  community,  and  adopted  and  acquiesced  in  during  all  thaft 
time,  by  all  who  had  any  interest  in  learning  the  extent  of  the  jail 
limits,  as  being  part  (^  the  jail  limits,  and  the  fact  of  its  being  a 
part  of  the  jail  limits  has  never,  during  that  time,  been  questioned 
or  disputed,  ahhough  it  does  not  appear  to  have  been  established 
by  the  court,  it  will  now  be  regarded  as  within  the  jail  limits,  and 
tha  Dana's  going  upon  that  additional  piece  would  not  be  a  breach 
of  his  jail  bcmd. 

Verdict  fc^r  defendants.    Exceptions  by  plaintiffs. 

Hwnion  and  TVocy  4r  Converse  for  plaintiff^'s. 

I.  The  court  below  erred  in  admitting  the  parol  evidence  offered 
by  the  defendants. 

1.  The  liberties  of  the  jail  could  only  be  set  out  in  pursuance  of 
the  tUtute;  glade's  St.  319,  ^9;  lb.  334,  No.  16;  See  Vermont 
State  Pliers  458-9.  The  <^er  was,  to  prove  that  from  about  1813 
the  piece  of  land,  which  was  surveyed  as  an  alteration  of  the  jaH 
yard,  had  been  regarded  as  a  part  of  the  jail  yard ;  and  the  case 
then  shows  conclusively  how  it  came  to  be  so ;  and  no  presumptioii 
of  law  exists,  or  of  fact  could  be  made,  to  the  contrary.  Jaeksati 
V.  Wilkinson,  3  B.  &  C.  413^  [10  E.  G.  L.  185.]  Can^beliy.  VKl^ 
MA,  3  East  394,  301.  Smith  v.  Higbee,  12  Vt.  113.  Hathaway  v. 
CUark,  5  Pick.  490.  Brunswick  v.  MeKean,  4  Greenl.  508.  If  it 
had  appeared  from  the  plaintiff's  testimony,  in  the  first  instance, 
that  the  defendants  were  his  tenants,  as  in  the  case  of  MitcheU  v 
Walkar,  3  Aik.  366,  or  if  the  defendants  had  ofibred  to  prove  this. 
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tbey  would  not  have  been  permitted  to  give  in  evidence  their  poflset- 
•ion  and  use ;  it  would  have  been  entirely  irrelevant ;  but  no  more  so 
than  the  evidence  offered  in  the  case  at  bar.  A  presumption  cannot 
gtand,  if  the  contrary  appear.  OoodiiiU  ex  d  Bridges  eiaLv.  Duke 
of  Ckandos,  2  Burr.  1073.  In  the  case  at  bar  the  contrary  did 
clearly  appear. 

2  The  plaintifi&  never  before  had  an  interest,  a  right,  or  an  oppor- 
tunity, to  object  to  the  persons,  who  were  admitted  to  the  liberties 
of  the  jail,  going  to  the  land  included  in  the  second  survey ;  there- 
fore  no  presumption  ought  to  be  made  against  them.  2  Burr.  1073. 
Daniel  v.  North,  11  East  372. 

3.  The  evidence  was  not  admissible  as  tending  to  show  a  pre- 
scriptive right  1.  It  had  no  tendency  to  show  that  the  defendants, 
and  those  under  whom  they  claimed,  had  immemorially  used  to  en- 
joy the  privUege.  2  Bl.  Com.  263.  3  T.  R.  147.  5  lb.  411.  2. 
A  prescription  must  always  be  laid  in  him  that  is  tenant  of  the  fee. 
2  Bl.  Com.  264.  3.  A  prescription  cannot  be  for  a  thing  which 
cannot  be  raised  by  grant;  2  Bl.  Com.  265;  it  is  founded  upon  a 
grant ;  Morewood  v.  Wood  et  al.,  4  T.  R.  161 ;  which,  where  an 
individual  has  enjoyed  a  right  time  out  oi  mind,  without  being  Me 
to  trace  the  origin  or  foundaticm  of  it»  will  be  presumed;  Clarkson 
V.  Woodhouse,  5  T.  R.  414,  in  note.  4.  What  is  to  arise  by  mat- 
ter of  record  cannot  be  prescribed  for.  2  Bl.  Com.  265.  Maj/or 
of  Hull  V.  Homer,  Cowp.  102. 

4.  Nor  was  the  evidence  admissible,  as  tending  to  show  dedicsr 
ti<m,  as  in  case  of  highways.  In  that  case  the  public,  by  use,  gain 
a  right  against  individuals,  the  owners  of  the  land ;  in  this  case  the 
owners  of  the  land  have  no  right  or  interest  la  the  matter,  as  owners, 
and  the  plaintifli  could  not  have  granted  the  right  Barker  v.  Rick' 
ardson  et  al.,  4  B.  &  Aid.  579,  [6  £.  C.  L.  623.]  Wood  t.  Veal, 
5  B.  d&  Aid.  454,  [7  E.  C.  L.  158.]  Rugkby  Ckariiy  v.  Merry- 
weatker,  11  East  375,  in  note. 

5.  Nor  as  showing  a  bv.  Campbell  v.  Wilson,  3  East  301. 
Oswald  V.  Leigk,  I  T.  R.  272.  Mayor  of  HuU  v.  Homer,  Cowp. 
102.  Lapse  of  time  is  an  absolute  bar,  when  made  so  by  statute,-^ 
Cowp.  106,'-*-and  pleaded. 

n.  The  court  erred  in  not  charging  as  requested.  The  legal 
effect  of  the  record  testimony  was  as  the  court  were  requested  te 
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state  it  to  the  jury.  All  ground  of  presumption  in  favor  of  the  de- 
fendants was  taken  away  by  the  evidence.  GrigUh  v.  Maiikews,  5 
T.  R.  296. 

m.  The  court  erred  in  their  charge.  The  only  ground  for  any 
pretence  of  claim,  that  the  Douglass  house  was  within  the  jail  limits, 
is  that  the  proper  authority  made  it  sa  But  the  court  instructed 
the  jury,  that  they  might  find  lor  the  defendants;  though  that  fact 
did  not  appear.  That  is  a  fact  which  the  court  cannot  presume. 
Goodtith  ex  d,  Janes  v.  Jmus^  7  T.  R.  43.  It  belongs  exclusively 
to  the  jury.  Qayetty  v.  Beihune,  14  Mass.  49,  56.  2  Aik.  270. 
Livat  V.  Wibott,  3  Bing.  115,  [11  E.  C.  L.  67  ]  12  Vt.  124.  Gray 
V.  Chtrdner,  3  Mass.  402.  CMman  ei  al.  v.  Anderson^  10  Mass. 
105.  Roe  ex  d.  Johnson  ei  ai.  v.  Ireland,  11  East  260.  Dawson 
V.  Duke  of  Norfolk,  I  Price  246.  Eidridge  v.  Knoii  ei  al.,  Cowp. 
214.  Wrigki  v.  Smyihies,  10  East  409.  Read  v.  Brookman,  3 
T.  R.  169.  Powell  Y.  MiUnrnke,  Cowp.  103,  in  note.  Skerwin  v. 
Bugbee,  16  Yt  439.  DiUingham  v.  Snow  ei  al,  5  Mass.  647. 
Univ.  of  Vi.  v.  Reynolds,  3  Yt.  642,  558,  669.  Mere  possession, 
or  use,  gives  no  title  whatever.  Ooodiiile  ex  d.  Parker  r,  Baldwin, 
11  East  488.  11  East  371.  Stocks  v.  Booth,  IT.  R.  428.  Rog- 
ers  V.  Brooks  ei  ux.,  lb.  431,  n.  But  this  is  not  a  proper  case,  in 
which  to  presume  that  the  county  court  acted,  unless  the  jury 
should  be  reasonably  satisfied  that  such  action  has  been  had.  Doe 
ex  d  Fenwick  ei  al.  v.  Reed,  6  B.  d&  Aid.  232,  [7  E.  C.  L.  79.]  It 
is,  in  principle,  like  the  case  of  Daniel  v.  North,  11  East  372. 

lY.  The  court  erred  in  admitting  the  evidence  as  to  the  witness 
Rutter.  The  deposition  was  taken  with  notice,  and  the  defendants 
had  an  opportunity  to  inquire  of  the  witness  as  to  the  conversation 
concerning  which  the  evidence  was  given,  but  did  not  do  so.  Queen's 
Case,  2  B.  &.  B.  300,  [6  E.  C.  L.  122.]  Angus  v.  Smith,  1  M.  & 
M.  473,  [22  E.  C.  L.  360.]     1  Stark.  Ev.  146,  146. 

0.  P.  Chandler  and  L.  B.  Vilas  for  defendants. 

1.  Parol  evidence  was  properly  admitted  by  the  county  court  to 
show  the  limits  of  the  jail  yard  by  reputation  and  acquiescence. 
There  is  no  record  evidence  of  the  existence  of  the  jail  yard  since 
Jane  Term,  1814,  and  the  only  way  in  which  the  limits  could  be 
Bhown  was  by  parol.    This  court  have  held,  that  the  organization 
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and  limits  of  a  school  district  may  be  proved  by  repotation.  Bama 
V.  Barnes,  6  Yt.  388.  Sherwin  v.  Bugbee,  16  Yt  439.  In  the 
case  of  Prince  v.  Bumham  et  a/.,  decided  in  Chittenden  coonty  in 
1831,  (not  reported,)  we  understand  the  very  question  now  raised 
was  distinctly  presented  and  decided  in  conformity  to  the  deunon 
of  the  county  court  in  the  case  at  bar.  In  some  of  the  neif^boring 
states  evidence  of  a  similar  character  and  for  a  similar  purpose  has 
been  received  and  acted  up<Mi.  Clap  v.  Cqfran^  7  Mass.  96« 
8.  C.J  10  Mass.  37a  Prtemm  v.  Dams^  7  Mass.  200.  BaUm 
▼.  Kipp,  7  Joh^s.  175. 

%  The  testimony  admitted  to  impeach  the  Deposition  of  Rutter 
was  properly  received.  We  recognize  the  rule  contended  for  by 
the  plaintiff^,  when  applied  to  witnesses  in  court ;  but  in  reference 
to  depositions  it  is  inapplicable.  There  can  be  no  distinction  be- 
tween ex  parte  depositions  and  those  taken  with  notice. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  first  question  which  arises  is,  whether  the  de- 
cision of  the  county  court  was  right  in  admitting  the  defendant  to 
shew  the  previous  declarations  of  Rutter,  with  a  view  to  impeach 
his  deposition  introduced  by  the  plaintiff,^ — it  appearing,  that»  at  the 
time  of  taking  the  same,  no  person  appeared  on  behalf  of  the  de- 
fendants, although  they  had  due  notice,  and  that  consequently  the 
deponent  was  not  interrogated  in  respect  to  such  declarations. 

It  is  indeed  an  established  rule  of  practice  in  this  state,  that  tes- 
timony of  this  kind  cannot  be  received  to  impeach  a  witness  pro- 
duced upon  the  stand,  unless  an  opportunity  be  first  afforded  to  the 
witness,  whose  testimony  it  is  pr(^K>sed  to  impeach,  to  explain  or 
qualify  the  imputed  declarations.  This  rule  is  carried  so  far  in 
England,  as  to  admit  of  no  exception,  in  cases  where,  when  the 
cross  examination  was  closed,  the  party  wishing  to  impeach  had 
no  knowledge  of  the  variant  declarations,  or  inconsistent  conduct, 
and  the  witness  has  departed  from  court  and  cannot  be  recalled. 
Queen's  Case,  in  House  of  Lords,  2  Brod.  &  Bing.  212.  This  court 
have  fully  sanctioned  the  rule  as  existing  in  England.  In  Massa- 
sachusetts  it  has  never  been  adopted.  Tucker  v.  Welsh,  17  Mass. 
160.  I  infer,  also,  that  it  has  never  been  adopted  in  New-Hamp- 
shire ;  French  v,  Merrill,  6  N.  H.  465  j  nor  in  Connecticut ;  Judson 
V.  Blanchtxrd,  5  Conn.  557. 
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As  observed  bj  Ch.  J.  Parker,  in  Tucker  v.  Welsh,  the  rule 
seems  to  be  of  recent  origin  in  England,  as  no  mention  is  made  of 
it  by  either  Peake,  or  Phillips,  in  their  treatises  upon  the  law  of 
evidence.  Starkie  recogni2es  it  in  his  text  as  settled  law.  He  ist 
I  think,  the  first  English  writer  that  does  so.  3  Stark.  £v.  1753-4. 
Ch.  J.  Parker  says,  it  has  never  been  adopted  in  this  country. 
This  remark  was  made  as  long  ago  as  1821.  At  that  time  I  think 
no  lawyer  in  Vermont  had  heard  of  such  a  rule  here ;  and  even 
ROW  I  do  not  find  it  naturalised  any  where,  except  here.  It  is  not 
adopted  in  Maine.  Ware  v.  Ware,  8  Greenl.  42.  Prof.  Greenleaf, 
in  his  valuable  treatise  on  evidence,  [1  Greenl.  Ev.  514,]  adopts 
the  English  law  in  his  text,  without  scruple,  and  in  a  note  adds, 
that  in  this  country  the  same  course  is  understood  generally  to  have 
been  adopted,  except  in  Maine,  and  perhaps  Massachusetts.  I  do 
not  understand  on  what  grounds  the  doubt  in  respect  to  the  latter 
State  is  suggested.  In  the  case  of  Tucker  v.  Welsh  it  is  distinctly 
and  emphatically  repudiated ;  the  Chief  Justice  giving  his  reasons 
for  doing  so  at  some  length.  The  case  cited  by  the  lealrned  profes- 
sor, as  giving  rise  to  the  doubt, — Brown  v.  Bellows,  4  Pick.  188,— 
it  seems  to  me,  is  not  at  all  in  conflict  with  the  doctrine  of  Tucker 
V.  Welsh*  The  point  involved  and  decided  simply  respected  the  ex- 
tent, to  which  a  party  may  go  in  contradicting  his  own  witness. 
One  Lord  was  called  by  the  plaintiff,  from  necessity,  to  prove  the 
execution  of  a  paper,  to  which  he  was  a  subscribing  witness.  On  his 
cross  examination  he  stated  a  fact  adverse  to  the  plaintiflPs  interest, 
in  relation  to  his  connection  with  the  defendant.  The  plaintiff  was 
allowed  to  prove  by  Ormsby,  that  Lord  had  made  statements  at  va- 
riance with  his  testimony  on  cross  examination.  It  is  true,  however, 
that,  on  trial,  Lord  was  first  interrogated  as  to  those  statements. 
The  point  in  question,  therefore,  did  not  come  at  all  before  the  su- 
preme coart.  No  cases  are  cited  from  any  of  the  American  States^ 
to  sustain  the  sweeping  remark  alluded  to  in  the  note. 

Were  the  question  res  iniegra,  I  confess  I  could  see  no  advan- 
tages to  the  cause  of  truth  and  justice,  firom  the  adoption  of  this  rule 
of  evidence,  which  are  not  equally  well  secured  by  the  old  practice 
of  allowing  the  party,  whose  witness  has  in  that  way  been  attacked,  to 
recall  him,  if  he  chose,  for  the  purpose  of  contradicting  or  explaining 
the  conduct  or  declarations  imputed  to  him.  Indeed  I  have  seen  no 
44 
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objectioQs  of  consequence  to  that  course,  except  thai  it  may  some' 
times  happen^  that  the  witness  may  have  departed  from  court,  suppos- 
ing his  attendance  no  longer  necessary.  Such  an  objection,  prac* 
tically,  is  entitled  to  very  little  weight,  as  it  would  be  provided 
against  by  requiring,  as  is  in  fact  generally  done  for  other  reasons, 
witnesses  to  remain  in  court  until  the  testimony  is  finished.  On 
the  other  hand,  this  rule  would  be  productive  of  intolerable  mis^ 
chiefs,  were  it  not  mitigated  by  the  somewhat  awkward- and  incon- 
venient expedient  of  suspending  the  regular  course  of  the  testimony, 
for  the  purpose  of  recalling  the  witness  proposed  to  be  impeached, 
and  laying  a  foundation  for  the  impeaching  testimony  by  interrogate 
ing  him,  whether  he  did  or  said  the  things  prc^osed  to  be  provedL 
Besides,  the  privilege  of  doing  this  will  be  lost  in  all  those  cases, 
where  the  witness  has  lefl  court  and  cannot  be  found.  The  oppo- 
site party  has  every  inducement  to  cut  off  this  opportunity  by  imr 
mediately  discharging  all  such,  as  he  may  have  reason  to  suspect 
are  liable  to  be  impugned.  In  addition  to  this,  the  avowed  attempt 
to  produce  self  impeachment,  made,  of  course,  in  a  tone  and  manner 
evincing  distrust  of  the  general  narrative,  too  often  both  surprises 
and  disconcerts  a  modest  witness.  He  answers  hastily  and  confus- 
edly, as  is  natural  from  having  such  a  collateral  matter  suddenly 
spring  upon  him.  Every  one,  conversant  with  judicial  proceedings^ 
must  have  often  observed  with  pain  an  apparent  contradiction,  pro- 
duced  in  this  way,  when  he  is  satisfied  none  would  have  existed  un- 
der a  different  mode  of  proceeding. 

Although  to  my  mind  these  considerations  present  very  formidable 
objections  to  the  practice  first  authoritatively  developed  on  the  trial 
of  the  Queen  in  the  House  of  Lords,  yet  I  acquiesce  in  it  as  the 
settled  practice  in  this  state. 

It  remains  to  be  considered,  whether  it  can  be  ipfrapeaij  applied 
in  the  case  of  depositions.         .  "^ 

In  the  case  of  Tucker  v.  Welsh,  already  cited  from  Massachu- 
setts, the  court  were  urged  to  adopt  the  practice  in  respect  to  testi- 
mony taken  in  that  form,  though  they  should  not  be  di^>osed  to  do 
so  in  other  cases.  The  court,  however,  could  perceive  no  q>ecial 
reasons  in  favor  of  such  a  discrimination.  We  think  there  are  sub- 
stantial reasons  why  a  discrimination  should  be  made  the  other  way. 
The  rule  thus  applied  would  impose  on  a  party,  wishing  the  privil:- 
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ege  of  impeachment,  the  necessity  of  attending  in  person,  or  by 
coonsel,  at  the  taking  of  erery  deposition  to  be  used  against  him» 
within  or  without  the  state,  which,  on  any  other  account,  he  might 
not  be  disposed  to  do.  Besides,  in  many  cases  the  deponent  may 
be  wholly  unknown  to  him ;  he  may  have  no  knowledge  of  the 
natter  to  be  testified  to,  until  actually  giTcn;  the  notice  of  the  tak« 
ing  may  be  barely  sufficient  to  enable  him  to  reach  the  place,  per* 
haps  hundreds  of  miles  distant,  in  season  to  be  present  It  would 
be  idle,  under  such  circumstances,  to  expect  a  party  to  be  prepared 
to  go  through  with  this  preliminary  ceremony.  The  result  would 
be,  he  would  be  least  able  to  shield  himself  against  partial  or  false 
testimony,  precisely  when  such  protection  is  most  needed.  It  is 
true,  the  deponent,  being  absent  fr(»n  the  trial,  hears  not  the  im- 
peaching testimony,  and  cannot  be  called  upon  to  contradict  or  ex- 
plain iL  This  may  be  an  evil,  but  is  unavoidable  from  the  nature  i^ 
the  case.  It  would  be  a  worse  evil  to  deny  the  right  of  impeaching 
d^ositions,  unless  under  regulations,  which  would  reduce  the  right 
to  a  nullity. 

We  attach  no  irapfHrtance  to  the  circumstance,  that  the  defisnA- 
ants,  though  notified,  were  not  present  at  the  taking  of  Rutter's  dep- 
osition. Had  they  been  present,  the  result  would  have  been  the 
same.  In  our  opinion  the  rule  adverted  to  has  no  proper  applica- 
tion to  testimony  taken  in  the  form  of  depositions.  The  impeach* 
ing  testimony  was  therefore  pr<^rly  admitted. 

The  exception  taken  to  the  admission  of  the  deposition  of  Smith, 
^n  the  part  of  the  defendants,  is  now  abandoned. 

A  more  important  question,  the  principal  one  on  which  the  case 
depends,  remains  to  be  considered ;  and  that  is,  whether  the  county 
court  were  right  in  permitting  evidence  to  go  to  the  jury,  the  object 
and  tendency  of  which  was  to  slj^w  a  de  facto  establishment  of  jail 
limits  in  Chelsea,  and  in  their  instructions  in  reference  to  such  tes- 
timony. 

By  an  act  of  the  legislature,  passed  in  1797,  it  was  made  the  duty 
of  the  several  county  courts  to  set  out  jail  yards  in  the  respective 
counties,  which,  by  a  subsequent  statute,  passed  in  November  1813, 
are  required  to  be  limited  to  four  square  miles  in  extent.  At  their 
next  term  after  the  passage  of  this  last  statute,  the  county  court  of 
Orange  county,  in  December,  1813,  appointed  a  committee  of  four 
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persons  to  lay  out  and  survey  a  jail  yard  for  that  coantj,  in  such 
f<H'ni  as  they  should  think  proper,  but  so  as  to  contain  four  square 
milesj-^who  werB  required  to  report  during  the  then  present  term  of 
the  court.    This  committee  drew  up  in  writing,  and  presented  to  the 
eoort,  their  r^K>rt  on  the  21st  of  December,  1813,  setting  oat  the 
yard  by  metes  and  bounds  in  a  square  fcM'm,  contuning  four  square 
miles,  accompanied  by  a  map  and  plan  of  the  same,  constructed  by 
John  McDuffie,  the  surveyor  employed  by  them.     On  the  22d  of 
the  same  December  the  said  surveyor  presented  the  field  minutes  of 
an  altered  survey,  entitled  "  Plan  of  jail  yard  atleration,"  which 
varies  from  the  original  survey  by  adding  on,  near  the  south  west 
corner^  a  parallelogram-shaped  piece,  comprehending  6370  square 
rods,*  or  nearly  one  sixteenth  part  of  a  square  mile,  and  by  cutting 
off  from  the  original  plan,  a  little  farther  west,  at  the  corner,  an 
equal  quantity  of  land.     What  motive  suggested  the  proposed  alter* 
ation  does  not  appear ;  probably  some  considerations  of  convenience, 
arising  from  the  nature  of  the  localities  in  that  vicinity.     This  pro« 
posed  alteration  seems  never  to  have  been  acted  upon,  or  in  any 
way  noticed,  by  the  committee ;  but  was  before  the  court,  when  the 
following  order  was  made  and  entered  upon  the  records.     *^  Report 
accepted  by  the  court  as  first  laid  out  until  June  Term  next."     No 
farther  action  of  the  court  at  that  or  at  any  subsequent  term  appears 
to  have  been  had ;  and  the  exceptions  say,  that  it  was  conceded, 
that  no  other  record  or  written  proceedings  exist,  or  can  be  shown 
to  have  existed. 

There  vas  evidence  in  the  case  showing  that  Dana,  the  principal 
in  the  bond,  after  commitment,  and  before  any  discharge,  went  to  a 
house  called  the  Douglass  house,  situated  without  the  original  8ur« 
vey,  but  within  the  limits  of  the  additional  piece  above  referred  to. 
This,  with  the  other  testimony  in  the  case,  tending  to  shew  that  the 
disputed  territory  had  been  recognized  by  the  people  of  the  vicinity, 
for  about  thirty  years,  as  a  part  of  the  jail  yard,  that  during  that 
long  period  prisoners  on  the  limits  had  been  accustomed  to  go  to 
that  house,  raises  the  question,  whether  any  legal  jail  limits  existed, 
which  were  transgressed  by  going  thither.  The  propriety  of  its  ad- 
mission is  of  course  involved  in  the  legal  results  deducible  from  it. 

It  is  manifest,  from  the  instructions  requested  on  the  part  of  the 
plaintiffs'  counsel,  that  they  suppose  the  limits  originally  indicated 
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by  the  committee  and  accepted  by  the  court  constitute  the  true  and 
only  jail  limits  established  by  law.  If  they  are  right  in  this,  the  tes- 
timony in  regard  to  general  acquiescence  should  not  have  been  re- 
ceired,  and  the  charge  founded  thereon  was  wrong.  But  it  seems 
to  me,  upon  the  principles  assumed  by  them,  it  is  exceedingly  difii^ 
cult  to  came  to  the  conclusion,  that  any  jail  limits  whatever  were  es* 
tablished,  which  continued  after  June,  1614 ; — ^if  so,  neither  the  bond 
nor  the  assignment  thereof  could  have  any  legal  validity,  and  conse- 
quently this  suit  could  not  be  sustained.  Taking  the  record,  alone, 
as  our  guide,  and  disregarding,  as  I  think  we  should  do,  an  objec- 
tion interposed  here  by  the  defendants,  that  accepting  the  report 
alone  cannot  be  considered  as  establishing  the  demarcation  therein 
recommended,  we  find  simply  jail  limits  established  provisionally 
until  June  term,  1814 ;  after  which  they  cease  to  exist  as  such. 

Should  it  be  urged,  that  it  was  not,  by  law,  competent  for  the 
court  to  lay  out  and  establish  a  yard  for  a  limited  period,  the  diffi- 
culty is  not  obviated ;  because,  having  no  power  to  do  what  they 
attempted  to  do,  their  whole  proceedings  were  a  nullity.  The  only 
alternative«  which  offers  an  escape  from  this  conclusion,  is  to  be 
found  in  construing  language,  importing  unequivocally  a  limited  pe- 
riod, to  m^an  perpetually.     This  we  are  not  prepared  to  do. 

The  plaintiffs,  then,  in  denying  that  any  legal  jail  limits  can  be 
otherwise  established  than  in  the  mode  indicated  by  statute,  have 
foreclosed  all  right  to  a  recovery ;  for  it  cannot  be  doubted,  that« 
under  the  plea  of  non  est  factum,  the  defendants  may  avail  themselves 
of  any  ground  of  defence,  showing  that  there  never  was  any  legal 
validity  to  the  bond.  They  are  thus  forced  to  the  necessity  of  fall- 
ing back  upon  principles,  which  constitute  the  basis  of  the  defence. 
The  record  equally  fails  both  parties ;  and  although  the  mode  of 
considering  the  subject  by  them  is  different,  and  would  lead  to  a  dif- 
ferent circumscription  of  the  yard,  it  is  not  the  less  true,  that  both 
are  under  the  necessity  of  abandoning  the  language  of  the  record 
and  resorting  to  reputation  or  usage.  Perhaps  the  case  might  be 
properly  left  here,  affirming  the  judgment  upon  the  grounds  above 
indicated. 

As,  however,  the  views  taken  by  the  court  below,  though  not  new 
in  themselves,  may  be  regarded  as  having  a  novel  application,  I  pro- 
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ceed  to  annoonce  the  coDclufli<»  to  which  the  court  has  come  in 
reference  to  them. 

This  subject  opens  a  wide  field,  and  the  cases  having  a  bearing 
upon  it  are  exceedingly  numerous.  From  an  examination  of  many 
of  them  we  cannot  fail  to  see,  that  the  principle  of  dispensing  with 
strict  and  exact  proof,  in  the  prescribed  form,  of  every  estate,  inter- 
est, authority,  easement,  d&c,  is  one  of  universal  applicati<»i  in  eve- 
ry branch  of  the  law,  municipal,  or  national.  Any  system  of  juris- 
prudence, which  should  discard  it,  would  be  intolerable.  It  is 
diversified  and  modified  in  a  thousand  ways,  but  can  be  traced 
everywhere.  Under  the  name  of  prescription,  limitations,  presump- 
ti<»,  estoppel,  r^utation,  acquiescence,  it  is,  in  essence,  the  same 
thing.  The  only  difficulty  exists  in  making  a  proper  application  of 
it  No  doubt  it  would  be  going  too  far,  to  say,  that  any  power  of 
discrimination,  or  amount  of  industry,  could  deduce  from  the  chaos 
of  decisions  a  clear,  rational  and  intelligible  system,  accommodated 
to  the  varied  position  c^  parties,  the  nature  of  the  estate,  right,  or 
authority,  to  be  affected.  Neither  a  Bacon  nor  a  Coke  nor  a  Mans- 
field could  accomplish  so  herculean  a  task. 

By  the  law  of  England,  which  also  prevails  in  moat  of  the  states^ 
a  right  to  an  easement,  as  a  way,  a  water  privilege,  use  of  light,  &c., 
may  be  acquired  by  an  uninterrupted  enjoyment  for  twenty  years. 
The  old  authorities,  indeed,  treated  the  question  as  one  of  presump- 
tion merely,  to  be  determined  as  a  question  of  fact  by  the  jury. 
They  admitted  proof,  of  course,  that  the  fact  was  not  in  accordance 
srith  the  presumption.  Practically,  and  by  degrees,  it  assumed  the 
force,  if  not  the  form,  of  a  legal  conclusion ;  and,  as  remarked  by 
Ch.  Kent, — 3  Kent  445, — ^the  latest  English  authorities  make  this 
presumption  one  juris  et  dejure,  having  all  the  stability  and  force 
of  a  formal  grant.  It  has  long  been  so  considered  in  this  state. 
This  is  a  practical  common  sense  view  of  the  subject,  which  can 
alone  secure  the  full  advantages  of  the  principle.  In  this  state  in 
analogy  to  our  limitation  act  in  respect  to  real  estate,  the  time  is 
reduced  to  fifteen  years, — ei^cially  in  reference  to  all  rights,  inter- 
ests, or  privileges,  having  even  the  remotest  connection  with  the  realty, 
Holcroft  V.  Hul,  1  B.  &  P.  400.  Compel!  y.  Wilsan,  3  East  294 
White  V.  Palmer,  4  Mass.  149.  Broum  v.  Wood,  17  Mass.  OR 
14  Mass.  49.    4  Mason  397.    Many  authorities,  English  and  Amer* 
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ican,  are  referred  to  in  notes  to  3  Kent  444.  Hurlbui  y.  LemHtrd, 
Brajt.  aOI.  mtchell  ▼.  Walker,  2  Aik.  266.  Skumway  ▼.  Simons^ 
iyt56.    BullmY.Rmm€lSy2N.IL2a5. 

There  is  scarcdy  any  fact,  or  right,  which  may  not  be  affected  by 
presumption.  The  right  of  a  corporation  to  take  toll  on  sale  of  com 
in  market  was  presumed  from  ftMrty  years  practice.  Hill  y.  Smiik, 
10  East  476.  Although  in  England  the  statutes  of  limiutions  are 
held  not  to  interrupt  the  rights  of  the  crown,  yet  a  grant  from  it  may 
be  presumed,  eyen  within  the  time  of  legal  memory.  Mayor  of 
Kingstom  upon  Hull,  y.  Homer,  Cowp.  102.  Ld.  Mansfield  said, 
in  Eldridgt  y.  Knott,  Cowp.  215,  on  the  authority  of  Ld.  Coke, 
that  an  Act  of  Parliament  may  be  presumed.  Banking,  turnpike 
and  other  corporations  may  be  shewn  to  exist  by  presumption. 
State  Y.  Carr,  5  N.  H.  367.  PoMlon  Tumpikt  Co.  y.  Bishop,  11 
Vt.  198. 

The  subdiYision  of  towns  into  school  districts  and  highway  dis- 
tricts, and  the  organization  of  the  former,  with  its  officers  and 
powers,  may  be  shewn  by  usage  and  acquiescence.  Skermn  y.  B.ug^ 
bee,  16  Yt.  443.  DiUingkam  y.  Snow,  5  Mass.  547.  11  Vt.  609. 
Barnes  y.  Barnes^  6  Yt.  393.  A  diYision  of  lands  held  in  com- 
mon into  scYcral  lots  is  a  proceeding  specially  proYided  for  by  stat* 
ute,  wherein  is  pointed  out  in  detail  the  steps  necessary  to  be  taken. 
Yet  it  is  much  oftener  proYed  by  reputation,  er  acquiesence,  than 
in  any  other  way.  Rarely,  indeed,  is  a  strictly  statutory  diYision 
shown  in  our  courts. 

But  it  is  unnecessary  to  adduce  other  examples,  which  might  be 
greatly  extended,  in  order  to  evince  the  extensiYe  application  of  the 
principle  alluded  ta  That  as  cogent  and  weighty  reasons  exist  in 
fsYor  of  its  applicaticm  to  the  subject  of  jail  yard  limits,  as  to  most 
of  those  already  mentioned,  cannot  be  doubted.  We  are  all  satis* 
iied,  there  is  no  substantial  ground  for  making  it  an  exception.  It 
should  rather  appear,  that  a  less  amount  of  testimony  would  be 
leqnisite  here,  than  in  most  other  cases.  Ordinarily  the  estate,  right, 
or  authority,  is  sought  to  be  established  directly  in  opposition  to  the 
admitted  rights  of  others.  In  such  cases,  undoubtedly,  a  more  severe 
and  rigid  rule  ought  to  be  adopted,-— nmnterrupted  use  for  the 
requisite  period,  or  unequivocal  acquiesence. 

When,  however,  the  question  arises  cdlaterally,  where  no  direct. 


363  WINDSOR  COUNTY, 

Downer  et  al.  v.  Baoa  et  al. 

permanent  antagonism  exists  between  the  parties  upon  the  point 
involved,  and,  above  all,  when  the  fact,  to  which  the  presun^tion  is 
applied,  is  one  rautaally  taken  for  granted  in  the  uansacUons  ooC  of 
which  the  controversy  arises,  then  the  lowest  amoant  of  evidence  suf- 
fices to  establish  it.  Is  this  not  a  case  of  the  latter  description '{  A 
contract  is  entered  into,  growing  out  of  the  relation  of  creditor  and 
debtor,  sanctioned  by  law,  by  which  the  latter  agrees  to  remain 
within  certain  circumscribed  limits,  until  the  debt  is  paid,  or  until 
authorized  by  law  to  depart  therefrom.  So  far  both  parties  assome, 
as  an  admitted  fact,  the  existence  of  a  territorial  area,  in  reference 
to  which  such  a  contract  may  be  legally  made,  a  violation  of  which, 
on  the  part  of  the  debtor,  subjects  him  and  his  sureties  to  damages 
to  the  amount  of  the  debt.  True,  this  contract  does  not  carry^  on 
the  face  of  it,  a  correct  description  of  the  territory.  Neither  may 
have  any  personal  knowledge  of  the  actual  boundaries ;  both  sup* 
pose  them  to  be  fixed  by  law,  and  susceptible  of  ascertainment 
Both  may  be  mistaken  as  to  the  fact  of  the  existence  of  any  such 
recognized  area ; — and  what  would  be  the  resah ;  why  most  clearly, 
as  already  stated,  that  the  contract  would  fall  to  the  ground  for  the 
want  of  any  legal  basis  on  which  to  rest.  But  here  a  somewhat 
different  case  occurs ;  no  controversy  exists  as  to  the  existence  of 
the  territory ;  but  a  dilute  arises  as  to  the  exact  boundaries  of  it, 
and  that  dispute  involves  tlie  question,  whether  the  contract  has  been 
broken,  or  not 

How  is  such  a  dispute  to  be  adjusted?  Not,  certainly,  by  rear- 
ing to  any  express  clause  in  the  contract,  nor  yet  to  any  supposed 
intention  of  the  parties.  If  capable  of  ascertainment  by  a  resort  to 
.  the  records  of  the  county  court,  as  is  ordinarily  the  case,  then  such 
resort  must  be  had.  If  not,  proof  of  general  understanding  and  ac- 
quiescence of  all  concerned  for  thirty  years,  probably  for  fifteen, 
in  certain  recognized  and  well  defined  boundaries  is  equivalent  to 
record  proof.  If  the  intention  of  the  parties  were  of  any  conse- 
quence in  this  respect,  *  it  might  well  be  presumed,  they  had  refer- 
ence to  the  same  line  of  demarcation,  which  all  others  recognized 
and  acted  upon.     1  Yt.  ldl« 

A  case  has  been  mentioned  at  the  bar,  decided  in^this  court,  in 
1832,  in  Chittenden  county,  but  not  reported,  which  not  only  affords 
a  direct  authority  for  the  decision  we  now  make,  but  goes  much  be* 
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yoad  it  The  name  of  the  case  was  Prince  y.  Bumkam  ei  al  I 
have  been  obligingly  furnished  with  a  short  note  of  it,  bj  Hutchin- 
BON,  late  Chief  Justice,  who  was  present  when  the  decision  was 
made.  In  that  case  it  appeared  that  the  jail  limits  were  regalarly 
laid  ont  and  established  by  the  county  court,  and  some  rods  exterior 
to  one  of  the  lines  a  pine  tree  stood,  marked  plainly  with  the  letters 
G.  L., indicating  that  it  was  on  the  line  of  the  gaol  limits; — ^but  by 
whom  these  letters  were  cut,  or  when  done,  did  not  appear,  although 
it  was  less  than  thirty  years,  but  more  than  fifteen,  before  the  alleged 
escape ;  and  it  appeared,  that,  from  the  time  it  was  thus  marked, 
the  prisoners  upon  the  limits  had  been  accustomed  to  go  to  that  tree* 
and  treat  it  as  one  of  the  corners  of  the  jail  limits.  A  visit  to  this 
tree,  by  a  prisoner  on  the  limits,  was  decided  not  to  be  a  breach  of 
the  jail  bond.  Here  the  liberties,  as  defined  by  record,  were  actu* 
ally  enlarged  by  usage  to  a  considerable  extent,  so  as,  perhaps,  to 
include  more  than  four  square  miles,  and  in  some  form  on  that  side,  I 
should  think,  not  easily  susceptible  of  ascertainment.  It  is  proper 
to  add,  that  the  court  was  not  unanimous  in  that  decision. 

On  the  whole  the  judgment  of  the  county  court  is  affirmed. 


John  Woodbury  v.  Nathan  Parker* 

An  officer,  who  acto,  in  the  sale  of  property  upon  eiecation,  merely  by  force 
ofhifl  process  cannot  make  a  sale  of  sach  property  to  bimselfi  and  does  not, 
by  such  attempted  sale,  acquire  even  a  defeasable  title  to  the  property, 
good  against  all  persons  but  the  debtor  and  creditor. 

It  is  doubtless  true,  that  the  parties  conjointly,  and  perhaps  the  debtor  alone, 
may  authorize  an  officer,  in  such  case,  to  become  himself  the  purchaser  of 
the  property.    Rotcjb,  J.  * 

Bat  where  there  is  no  offer  to  prove  the  assent  of  the  debtor  to  such  purchase 
by  the  officer,  and  the  officer  did  not,  after  the  sale,  take  and  retain  thepos- 
session  of  the  property,  his  return  upon  the  execution,  showing  a  sale  to 
himself^  is  not  admissible  evidence  to  show  title  in  him  to  the  property, 
even  as  against  a  mere  trespaser,  who  is  a  stranger  to  all  title, notwithstand- 
ing it  appears,  by  the  creditor's  receipt  upon  the  execution,  that  he  has  re« 
ceived  from  the  officer  the  full  amount  at  which  the  property  was  sold. 
45 
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Trover  for  a  pair  of  oxen.  Plea,  the  general  iasae^  and  trial  by 
jury,  May  Term,  1844. — ^Hebjird,  J.,  presiding. 

On  trial  the  plaintiff,  to  prov^e  title  in  himself  ta  the  oxeiif  olfer-^ 
ed  in  evidence  an  executions  in  favor  of  Solomon  Downer  against 
Jay  Wilson  add  Hifam  Wilson,  wMch  it  was  conceded  was  placed 
in  the  hands  of  the  |4aintiff,  ats  deputy  sheriff,  fof  tioUection,*  and 
also  the  return  of  the  plaintiff  ther^n,  as  deputy  sheriff,  from  which 
it  appeared,  that  the  property  in  question  was  turned  out  to  the 
plaintiff  by  Hiram  Wilson,  to  be  levied  upon,  and  that  the  property 
was  duly  advertised  for  sale,  and  that  at  the  sale  the  plaintiff  was 
himsdf  ther  highest  bidder  for  the  property  atnd  became  the  purch'asef, 
and  that  the  debtor  wtto  turried  oot  the  property  was  present  at  the 
sale.  It  also  appeared,  by  the  creditor's  receipt  fipoti  the  executitoy 
that  the  full  amount  due  upon  the  execution  had  been  pud  to  hifli 
by  the  plaintiff.  It  appeared  from  the  return,  that  the  sale  was  made 
August  13,  1838 ;  and  the  conversion  of  the  property  by  the  defen- 
dant was  allied  to  have  been  on  the  first  day  of  September,  1839. 
The  defendant  objected  to  the  return  as  eridence,  upon  the  ground 
that  it  bad  no  tendency  to  prove  tide  in  the  plaintiff  to  the  oxen ; 
and  it  was  excluded  by  the  court. 

Other  testimony  was  introduced }  and  the  case  was  sabmitied  to 
the  jury  under  a  charge,  to  which  no  exceptions  were  taken. 

Verdict  for  defendant.     Exceptions  by  plaintiff. 

J.  Barrett  and  IVacy  4*  Converse  for  plaintiff. 

The  question  raised  by  the  bill  of  exceptions  is,  whether  the  re- 
•  turn  on  the  execution  was  admissible,  as  tending  to  show  title  in  the 
plaintiff  to  the  oxen.  His  title  was  acquired  by  virtue  of  the  sale 
evidenced  by  the  return.  The  return  was  the  proper  evidence  of 
such  sale.  6  Vt.  64.  2  Vt.  181.  A  sale  by  an  officer  to  himself 
is  not  void.  It  gives  a  good  title,  until  impeached.  The  mere  fact 
cf  his  being  both  seller  and  buyer  does  not  constitute  such  impeach- 
ment.  He  is  treated  in  the  cases  as  standing  in  the  position  of  fries- 
tee  for  both  debtor  and  creditor.  The  general  principle,  govern- 
ing  sales  made  by  trustees,  in  which  they  purchase  the  property  sold, 
is  not  that  the  sale  is  void,  but  that  the  purchase  enures  to  the 
benefit  of  the  cestui  que  trust,  if  he  choose  so  to  claim.  Hapgood 
V.  Jennison,  2  Vt.  294,  302,  305.  Davoue  v.  Fanning^  2  Johns. 
Ch.  R.  252.     A  person  not  party  to  nor  interested  ii^  the  sale  can- 
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not  qae8d<Mi  the  title  acqaired  by  it.  Mead  ei  ux.  v.Byingtm  et 
al,,  10  Vt  115, 132.  Jackson  ex  d.  McCarty  v.  Van  Dal/sen,  5 
Jofans.  43.  Jackson  ex  d.  Colden  v.  Wabk,  14  Johns.  406,  415« 
SBkeldon  t.  Sheldon,  13  Johns.  220. 

If  it  should  be  held  to  be  incumbent  upon  the  plaintiff  to  show 
the  assent  oi  the  creditor  and  debtor  to  the  sale,  the  return  should 
he  admitted,  to  show  the  subject  matter  of  such  assent,  and  as  prop- 
^rly  preceding  ibtf  proof  thereo£  But  we  claim,  that  such  assent 
will  be  presumed,  and  that,  if  advantage  would  be  taken  of  the  want 
ef  it,  such  want  should  he  sbowu  by  the  defendaot. 

A*  P.  Hunian  for  defendant 

The  deputy  sheriff  could  not  sell  to  himself.  Mills  v.  Goodsell, 
6  Conn.  475.  There  must  be  two  parties  to  every  contract ;  Chit. 
on  Cont.  9,  12 ;  2  Bl.  Com.  442;  2  Kent  450;  1  Sw.  Dig,  172, 
173;  1  Pow.  on  Cont  6,  7.  A  sale  is  a  contract  for  the  transfer  of 
property  from  one  to  another.  2  Kent  468;  2  BI.  Coqi^  446 ;  Chit. 
OQ  Cont  373 ;  and  n^utual  consent  to  it  is  requisite ;  2  Kent  477 ; 
1  S  w.  Dig.  376.  A  sheriff  holds  chattels  in  trust ;  he  has  a  specia) 
property  therein,  and  a  right  to  the  possession ;  and  his  interest  sur- 
vives to  his  administrator  ;  Johnson  v.  Edson^  2  Aik.  299 ;  Sewell  v. 
Harrington,  11  Vt  141 ;  Hall  v.  WaJhridge,  2  Aik.  215.  A  per^ 
son  standing  in  a  fiduciary  relation  cannot  purchase  the  property, 
even  of  the  person  who  has  the  beneficial  Interest  in  it  ;'Mead  et  ux. 
V.  Byington  et  ah,  10  Vt  116 ;  Hapgood  v.  Jennison  et  aL,  2  Vt 
294 ;  Adm'r  of  North  v.  Bamum,  10  Vt  220;  1  Story^s  E^.  312, 
^317;  lb.  316,  §  321;  1  Madd.  Ch.  Ill;  Story  on  Bail.  213, 
I  319;  Oliver  et  ux.  v.  Court  et  a/.,  8  Price  127,  [3  Excheq.  R. 
313,  331.]  The  reasons  why  a  sheriff  should  not  be  permitted  to 
become  aQ  absolute  purchaser  at  his  own  sale  are  as  strong  as  they 
can  possibly  be  in  any  case.  It  is  his  duty  to  sell  the  property  at 
auction  for  the  b^st  price  that  can  be  obtained.  The  mode  of  con- 
dacting  the  sale  is  mostly,  and  of  necessity  must  be,  iQ  his  discre- 
tion. He  may  so  conduct  as  to  injure  both  creditor  and  debtor, 
without  any  possibility  of  redress.  He  may  make  a  return  and  thus 
prore  his  title,  or  neglect  to  make  it,  and  prove  title  by  parol ;  Gates 
T.  Gaines  10  Vt  346.  No  defect  in  his  return,  when  made,  or  ir- 
regularity or  impropriety  in  his  proceedings,  will  affect  his  title ; 
BaUs  V.  Carter,  5  Vt  602 ;  AdmW  of  Janes  ▼.  Martin,  7  Vt  92; 
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Hak  ▼.  Miller y  15  Vt.2il.  Any  one  thinking  himself  aggrieved 
can  sue  the  sheriff;  lb.  And  in  case  <^  a  deputy,  the  bail  can,  as 
is  usual,  procure  a  discharge  from  the  sheriff,  and  the  question  as  to 
the  misconduct  of  the  officer  can  be  tried  by  his  own  oath. 

The  case  shows,  that  the  defendant  was  neither  debtor,  nor  cred- 
itor, in  the  execution.  His  claim,  then,  must  have  been  as  a  subse- 
quent purchaser,  or  attaching  creditor ;  and  having  received  the 
possession  from  the  debtor,  he  stands  in  as  favorable  position  as  the 
debtor  himself,  having  the  possession. 

If  what  was  d<Nie  amounted  to  a  purchase  from  the  debtor,  or 
from  both  creditor  and  debtor,  or  if  the  plaintiff  acquired  a  claim  to 
the  property  by  having  paid  the  debt  and  thereby  removed  the  lien 
of  the  creditor  upon  the  property,  or  by  having  made  himself  liable 
for  the  debt,  his  title  arose  from  no  official  act,  and  could  not  b^ 
proved  by  a  return  made  by  him. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  On  trial  the  plaintiff,  to  show  title  to  the  property 
sued  for,  produced  in  evidence  a  writ  of  execution  in  faror  of  6olo*> 
mon  Downer  against  Jay  Wilson  and  Hiram  Wilson,  together  with 
his  (the  plaintiff's)  return  upon  it,  as  a  deputy  sheriff,  showing  a 
levy  upon  the  oxen,  being  the  property  of  Hiram  Wilson,  and  a 
sale  of  the  same  at  auction  to  himself.  The  return  was  objected  to, 
as  not  legally  tending  to  show  title,  and  was  excluded  by  the  court 
The  correctness  of  that  decision  is  the  only  matter  to  be  considered. 

The  case,  by  the  bill  of  exceptions,  is  entirely  bare  of  all  other 
facts  and  circumstances ;  and  the  defendant  appearing  on  the  case, 
as  brought  here,  in  the  character  of  a  stranger  to  all  title,  it  might 
seem,  at  first  view,  that  the  return  did  tend  to  show,  at  least,  a  law- 
ful possession  of  the  oxen,  acquired  by  the  levy  upon  them, — ^which 
would  be  a  sufficient  title  on  which  to  recover  against  a  mere  wrong 
doer.  But  since  it  appears  that  the  case  did  not  stop  upon  that  evi- 
dence being  rejected,  and  that  other  evidence  was  introduced, 
(though  the  nature  or  tendency  of  it  is  not  given,)  it  should,  doubt* 
)ess,  be  understood,  that  no  possession  was  in  fact  continued  by  the 
plaintiff  until  the  time  of  the  conversion  by  the  defendant, — 
which  is  alleged  to  h&ve  happened  between  one  and  two  yeafs 
after  the  sale  at  auction,    If  the  levy  did  not  terminate  iq  the  traqst 
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mission  of  a  tUIe  to  the  plaintiff,  it  was  abandoned,  together  with  all 
actaal  or  ccHistructiTe  possession  connected  with  it 

The  sde  question,  then,  is,  whether  an  officer,  acting  under  legal 
process,  can  sell  property  to  himself. 

According  to  all  the  authorities,  such  an  officer,  in  addition*  to 
his  character  as  a  minister  of  the  law,  is  regarded  as  a  sort  of  trus- 
tee and  agent,  both  for  the  creditor  and  debtor.  The  two  characters 
place  him  on  higher  and  more  responsible  ground  than  a  mere  pri- 
vate trustee,  or  agent.  And  if  the  latter  is  not  permitted  to  acquire 
a  personal  interest  in  the  matter  of  his  agency,  much  less  should 
such  indulgence  be  granted  to  the  former. 

It  is  urged,  however,  that  he  may  take,  at  least,  a  defeasible  title* 
good  against  all  persons  but  the  debtor  and  creditor.  This  is,  in- 
deed, the  general  rule  in  the  case  of  a  private  agent  and  trustee. 
And  it  is  doubtless  true,  that  the  parties  conjointly,  and  perhaps  the 
debtor  alone,  may  authorize  an  qficer  to  become  himself  the  pur- 
chaser. In  such  a  case,  however,  the  purchase  is  virtually  made 
from  the  debtor,  with  the  creditor's  assent, — if  such  assent  is  nec- 
essary. But  so  long  as  he  acts  without  such  concurrence  of  the 
parties,  and  merely  by  force  of  his  process,  the  injunction  against 
assuming  such  a  personal  interest  should  be  stern  and  inflexible. 
To  hold  otherwise  would  be  to  place  him  under  constent  temptation 
to  relax  and  violate  his  duty,  in  furtherance  of  selfish  objects. 

This  is  the  view,  which  has  been  strongly  expressed  in  Mills  v. 
Goodsell,  5  Conn.  475,  Pierce  v.  Benjamin,  14  Pick.  359,  and  Per^ 
kins  V,  Thompson,  3  N.  H.  144.  And  we  think  the  sound  and  just 
rule  to  be,  that  the  process,  of  itself,  does  not  empower  the  officer  , 
to  make  a  sale  to  himself;  and  that,  without  authority  from  the  par- 
ties, (or  the  debtor,  at  least,)  such  an  attempted  sale  involves  an  in^ 
consistency  and  contradiction  in  terms,  in  supposing  a  party  to  con- 
tract with  himself. 

It  follows,  that,  if  the  sale  of  an  officer  to  himself  is  relied  upon,  , 
it  should  appear  to  have  been  made  with  the  assent  and  concurrence 
of  those,  whose  interests  were  to  be  affected, — of  both  creditor  and 
debtor  according  to  the  case  of  Mills  v,  Ooodsell, — and  of  the  debtor, 
at  least,  according  to  all  the  others.  And  since  there  was  no  offer* : 
in  the  present  case,  to  accompany  the  execution  and  return  with 
proof  of  such  assent,  they  were  properly  rejected. 

Judgment  affirmed. 


358  WINDSOR  COUNTY. 


Adams  v.  Gay. 


John  Adams  v.  Alfred  Gat. 

A  contract  entered  into  upon  Sunday  it  not  a  yiolation  or  in  any  way  in  coQr 
travention  of  the  statute  of  this  state,  if  entered  into  ip  another  state. 

Such  contract  is  not  so  far  coNlro  homot  mom  at  common  law,  as  not  to  fini 
the  proper  subject  matter  of  an  action  in  the  courts  of  this  state. 

The  statute  laws  of  another  state,  when  relied  upon  as  a  defence  to  a  contract 
upon  the  ground  of  its  illegality,  must  be  proved,  upon  the  trial,  like  any 
other  facts  in  the  case,  and  cannot  be  supplied  in  the  supreme  court,  by 
producing  there  the  statute  book  of  that  state. 

All  contracts  of  a  secular  character,  and  which  are  not  properly  works  of 
necessity,  or  charity,  if  finally  consummated  upon  Sunday,  are  void  under 
the  statute  of  this  state  ;  so  that,  while  matters  remain  in  this  condition, 
no  action  can  be  maintained,  either  upon  the  contract,  or  for  any  thing 
done  under  it,  or  growing  out  of  it. 

But  contracts  made  upon  Sunday  should  be  held  an  exception,  in  some  sensOi 
from  the  general  class  of  contracts  which  are  void  for  illegality.  They  are 
not  tainted  with  any  general  illegality,  but  are  illegal  only  as  to  the  time 
in  which  they  are  entered  into.  It  is  not  soffident  to  avoid  them,  that 
they  have  grown  out  of  a  transaction  upon  Sunday ;  they  must  be  finally 
closed  upon  that  day.  And  although  closed  upon  that  day,  yet  if  affirmed 
upon  a  subsequent  day,  they  then  become  valid. 

And  in  all  cases  of  contracts  entered  into  upon  Sunday,  If  either  party  have 
done  any  thing  in  eiecution  of  the  contract,  it  is  competent  for  him,  upon 
another  day,  to  demand  of  the  other  party  a  return  of  the  thing  delivered. 
iL  or,  where  that  is  impracticable,  compensation;  and  if  the  other  party  re* 
/Use,  the  original  contract  becomes  thereby  affirmed,  and  the  same  rights 
and  liabilities  are  induced,  as  if  the  contract  had  been  made  upon  the  latter 
.dajr. 

This  is  an  indispensable  exception  to  the  general  rule  in  regard  to  illegal 
contracts,  in  order  to  secure  parties  from  fraud  and  overreaching,  which 
>     would,  otherwise,  be  practised  upon  Sunday  by  those  who  know  their  con- 
tracts  are  void,  and  that  they  are  not  liable  eivUiitr  for  even  frauds  prac- 
ticed upon  that  day. 

Trover  for  a  certain  bay  mare.    Plea,  the  general  issue,  and  trial 
by  jury,  May  Term,  1844, — ^Hebard,  J.,  presiding. 
Pn  trial  the  plaintiff  introduced  evidence  tending  to  proTe,  thai 
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he  exchanged  horses  with  the  defendant  in  Joly,  1842,  the  plaintiff 
delivering  to  the  defendant  the  bay  mare  sued  for,  and  the  defendant 
delivering  to  the  plaintiff  a  grey  mare,  which  exchange  was  made 
on  Sunday,  a  little  after  noon,  at  Surry  in  the  State  of  New  Hamp« 
shire ;  that  the  defendant,  to  induce  the  plaintiff  to  make  the  ex<- 
change,  represented  the  grey  mare  to  be  ''  sound  and  right  every 
way,"  and  the  plaintiff  entered  into  the  contract  relying  upon  such 
representation ;  that  afterwards,  and  during  the  same  afternoon,  the 
plaintiff  discovered  that  the  grey  mare  Was  unsound  and  badly  dis- 
eased With  the  glanders ;  that  the  defendant,  at  the  time  of  making 
tfuch  representation  as  to  the  soundness  of  the  mare,  knew  it  to  be 
false ;  that  during  the  same  aft^noon  the  plaintiff  informed  the  de- 
fendant of  the  unsoundness  of  the  grey  mare,  and  requested  him  to 
re-exchange, — ^which  the  defendant  declined  doing ;  that  upon  an* 
other  day,  and  within  a  reasonable  time,  the  plaintiff  tendered  to  the 
defendant  the  grey  mare  and  demanded  the  bay  mare ;  that  the  de- 
fendant refused  to  return  the  bay  mare  to  the  plaintiff,  and  there- 
upon the  writ  in  this  action  was  served  upon  him.  The  testimony 
also  tended  to  prove  that  the  grey  mare  was  then  abandoned  by  both 
parties,  and  that  she  died  the  ensuing  winter. 

The  defendant  requested  the  court  to  charge  the  jury,  that  if  the 
exchange  was  made  on  Sunday,  a  little  after  noon,  as  the  evidence 
tended  to  prove,  the  plaintiff  was  not  entitled  to  recover. 

But  the  court  instructed  the  jury,  that  if  they  found,  from  the  evi- 
dence, that  the  defendant  made  false  representations  in  relation  to 
the  soundness  of  the  grey  mare,  knowing  them  to  be  false,  3vhereby 
the  plaintiff  was  deceived  and  induced  to  make  the  exchange,  and 
if  the  plaintiff  tendered  back  the  grey  mare  and  demanded  the  bay 
mare,  and  the  defendant  refused  to  deliver  the  bay  mare,  the  plain^ 
tiff  was  entitled  to  recover  the  value  of  the  bay  mare,  notwithstand- 
ing the  exchange  was  made  upon  Sunday,  as  the  evidence  tended 
to  show. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 

J.  W,  Richardson  and  Tracy  Sf  Converse  for  defendant. 

If  the  contract,  upon  which  this  action  is  founded,  had  been  orig" 
inally  made  in  this  state,  no  action  could  be  maintained  upon  it. 
Lyon  V.  Strong,  6  Vt.  219.     Nor  could  the  plaintiff  rescind  the  con- 
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tract  and  maintain  trover  for  the  horse,  as  the  contract  for  exchange 
was  executed.     The  parties  are  in  pari  delicto,  and  this  court  would 
not  lend  its  aid  to  assist  either  party.     Dixon  v.  Obnsiead,  0  Ytl 
310.     Danforth  v.  Evans,  16  Vt.  538.     Sw.  Dig.  413.    2  B.  &  P. 
467.     Walker  v.  Ferrin,  4  Vt  523. 

The  statute  of  New  Hampshire  can  have  no  other  reasonable  con- 
struction, than  the  one  which  has  been  given  to  the  statute  of  this 
state  in  the  case  of  Lyon  v.  Strong.  Rev.  St.  of  N.  H.  167,  ^. 
Rohy  V.  West  et  al,  4  N.  H.  285.  lb.  153.  7  Greenl.  461.  But 
if  it  is  considered,  that  the  statute  of  New  Hampshire  does  not  ren- 
der the  act  of  the  parties  unlawful,  yet  we  insist,  that  this  court  is 
not  bound  to  enforce  a  contract  in  diis  state,  which  is  c<»itrary  to 
the  policy  of  the  laws  of  this  state,  although  it  may  be  valid  in 
New  Hampshire.  2  Kent.  455-458.  Lodge  v.  Phelps^  1  Johns. 
Cas.  139.  Story's  Conf  of  Laws  203, 215.  Greenwood  v.  Curtis, 
6  Mass.  358. 

P.  T,  Washburn  for  plaintiff. 

Independent  of  the  day,  on  which  the  parties  exchanged  horses, 
the  facts  found  entitle  the  plaintiff  to  recover.  Kimball  v.  Cunning- 
ham,  4  Mass.  502. 

In  examining  the  case  in  reference  to  the  alleged  illegality  at- 
tached to  the  contract,  we  contend ; 

I.  That  contracts  made  on  Sunday  are  not  void  at  common  law; 
in  other  words,  they  are  not  mala  in  se^  but  nuila  prohibita  merely. 
Mackalley's  Case,  9  Co.  66.  Rex  v.  Brotherton,  1  Str.  702.  Swamt 
V.  Broomcy  3  Burr.  1595.  Drury  v.  Defontaine,  1  Taunt.  131. 
Comyns  v.  Boyer,  Cro,  Eliz.  485.  Smith  v.  Sparrow,  4  Bing.  84, 
[13  E.  C.  L.  354.]  Rex  v.  Whitnash,  7  B.  &  C.  596,  [14  K  C.  L. 
100.]  Bloxsome  v.  Williams,  3  B.  &  C.  232,  [10  E.  C.  L.  60.] 
Sayles  v.  Smith,  12  Wend.  60.  Boynton  v.  Page,  13  Wend.  429. 
Story  V.  Elliott,  8  Cow.  27.     Lovejoy  v.  Whipple,  18  Vt  379. 

n.  We  are  proceeding,  then,  upon  a  disaffirmance  of  a  contract 
rendered  illegal  by  statute, — ^that  is,  malum  prohibitum ;  and  not- 
withstanding the  great  number  of  reported  cases  upon  the  subject  of 
illegal  contracts,  we  believe  that  they  may  be  aU  reduced  to  a  few 
simple  classes,  under  one  or  the  other  of  which  every  case,  appa- 
rently conflicting  with  our  right  of  recovery  in  this  case,  may  be 
brought,  without  interfering  with  one  right. 
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1.  No  aetion  can  be  sastaiaed  upon  an  iilegal  contract,  nor  to 
enforce  its  ezecatton,  whether  such  contract  be  malum  tn  se,  or  ma* 
him  prokUntum,  Every  case,  which  has  arisen  in  the  courts  of  this 
state,  on  which  the  defendant  relies,  has  been  decided  under  this 
role.  Badger  t.  WiUiams,  1  D.  Ch.  137.  Mattocks  t.  Otom,  6 
Vt.  42.  Hineshurgh  y.  Sumner  et  oL,  0  Vt  23.  Dixon  y.  Oim- 
stead,  0  Vt  310.  Foote  et  al,  Y.  Emerson,  10  Vt.  344.  Lyon  v. 
Strang,  6  Vt.  219.  Danforth  y.  Evans,  16  Vt.  538.  EOsins  v. 
Parkhurst,  17  Vt  106.  And  see  Roby  v.  West  et  al.,  4  N.  H.  286 ; 
F^rost  Y.  HuU,  lb.  163;  Law  y.  Hodsan,  11  East  300;  Foster  y. 
Taytor,  3  Ncy.  &;  M.  244 ;  WheeUr  y.  Russell,  17  Mass.  268. 

2.  If  the  contract  be  mahan  in  se,  that  is,  'void  at  common  law, 
no  action  will  be  sustained,  either  on  the  contract  itself,  or,  on  a 
disaffirmance  of  the  contract,  to  recover  back  any  consideration, 
which  may  have  been  paid  by  either  party,  or  on  any  collateral 
branch,  growing  out  of  such  contract  Thurston  y.  Perdoal,  1 
Pick.  416.  WameU  r.  Reed  et  al.,  5  T.  R.  699.  Chigas  t.  Fena- 
htna,  4  T.  R.  466.  Biggs  etalY.  Lawrence,  3  T.  R.  464.  Van^ 
dyck  Y.  Heufitt,  1  East  96.     Langton  y.  Hughes,  1  M.  6&  S.  693. 

3.  The  only  cases  of  contracts  mala  prohibita  merely,  to  which 
the  same  rule  has  been  extended,  are  cases,  where,  upon  reasons  of 
poUcy  and  public  expedience,  the  contract  itselfhzA  been  prohibited, 
and  its  inception  at  any  time,  or  under  any  circumstances,  declared 
illegal.  Ld.  Mansfield,  in  Clarke  y.  Shee  et  al.,  Cowp.  197.  Un- 
der this  class  come  the  cases  brought  to  recover  back  money  won 
at  play.     And  see  Lowry  et  al,,  v.  BoureUeu,  Doug.  471. 

4.  But  if  the  contract  be  malum  pro^hitum*meTe\j,  the  general 

rule  is,  that  the  inequity  of  the  retention  of  the  property  or  money 

advanced,  by  him  who  has  received  it,  is  ccmsidered  greater  than 

the  statute  illegality  attached  to  the  contract  itself;*  and,  upon  a 

subsequent  afirmanee  of  the  contract,  or  up<m  a  disaffirmance  of  it, 

duly  made  and  notified  to  the  other  party,  the  party  making  such 

advances  may  recover  them  back  in  any  appropriate  form  of  action. 

Ld.  Mansfisld,  in  Hobnan  v.  Johnson,  Cowp.  343.    Park,  J.,  in 

WiOiams  v.  Paul,  6  Bing.  663,  [19  £.  €.  L.  193.]    Pickardr. 

Banner,  Peake's  Cas.  221.    Lacaussade  v.  White,  7  T.  R.  636. 

Ld.  Alyanlxy,  Ch.  J.,  and  Hcatb,  J.,  in  Tappenden  et  al,  v.  JRoii- 

dallf  2  B.  &  P.  467.    2  Cmn.  cm  Cont  100.    Muntet  al  v.  /»okes 
46 
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€t  al.,  4  T.  R.  561.  Ex  parte  Dyster,  2  Rose's  Bank  Gas.  349.  2 
M.  d&  W.  159.  Johnmm  et  al  r.  Hudson,  11  East  180.  FUxroy 
T.  Gmllam,  1  T.  R.  153.  Cowp.  792.  AstUy  ▼.  EepuMs,  Str. 
915.  9mtK  T.  BrtmUy,  Doug.  696,  (n.  3.)  Jones  ▼.  Barkley, 
Doug.  695,  (n.  3.)  Stock  ▼.  Maw9on,  1  B.  &  P.  286.  Jacksim,  ▼• 
Damson,  4  B.  &  Aid.  691.  Rogers  t.  Kingston  et  oL,  2  Bing. 
441.  Jollies  T.  Goligktly,  2  Bl.  R.  I07a  Ja^ues  v.  II^Ajr  tt  al, 
1  H.  Bl.  65.  Cheenwood  7.  CVfrtts,  6  Mass.  358.  Hunt  t.  JEmci- 
erbocker,  5  Johns.  334.     C7/icii  Ins.  Co,  ▼.  Kipp,  8  Cow.  20« 

Of  the  class  of  eases  which  have  arisen  peculiarly  from  contracts 
made  on  Sunday,  none  can  be  found,  which  conflicts  with  our  posi- 
tions,— ^but  rather  the  contrary.  Lyon  v.  Strong,  6  Vt.  219,  was 
an  action  in  affirmance  of  the  contract.     So  was  Fennei  v.  RieUer, 

5  B.  &  C.  406,  and  Smith  v.  Sparrow,  4  Bing.  84.  Whenever  the 
courts  have  been  able,  by  giving  to  the  statute  the  strictest  construc- 
tion it  would  bear,  to  uphold  a  contract  made  on  Sunday,  tliey  have 
invariably  done  sa  Rex  -.  Whitnash,  7  B.  dt  C.  560.  [14  E.  C.  L.  j^' ?> 
100.]  Drury  v.  Defontaine,  1  Taunt.  131.  Bloxsome  v.  WiU- 
tarns,  3  B.  &.  C.  232,  [10  E.  C.  L.  60.]     Sayles  v.  Smttk,  12  Wend. 

60.  Boynton  v.  Page,  13  Wend.  425.  WilHams  v.  Paul,  6  Bing. 
653,  [19  E.  C.  L.  193.]  Payne  v.  Eden,  3  Caine  217.  Wn.!.- 
lAMs,  Ch.' J.,  in  Lyon  v.  Strong,  6  Vt  219. 

III.  .The  parties  in  this  case  are  not  in  pari  delicto.  The  bill 
of  exceptions  shows,  that  the  defendant  was  guilty  of  such  fraud  in 
the  exchange,  as  would,  of  itself,  justify  the  plaintiff  in  treadng  the 
contract  as  void.  F.  N.  B.  95.  Harris  v.  Bowdin,  1  Cro.  Eliz. 
90.     1  Com.  Dig.  230.    2  Com.  on  Cont.  123. 

rV.  But  this  case  must,  so  far  as  the  validity  of  the  contract  \$ 
concerned,  be  decided  wholly  upon  the  law  of  New  Hampshire. 
Harrison  v.  Edtdards,  12  Vt.  648.  Greenwood  v.  Curtis,  6  Mass. 
358.  HougJiton  v.  Page,  2  N.  H.  42.  It  is  therefore  incumbent 
on  the  defendant  to  show,  in  some  proper  manner,  that  there  existr 
ed  in  New  Hampshire,  at  the  time  this  contract  was  made,  a  statute 
law,  which  would  render  it  illegal.  This  court  will  not,  ex  officio, 
take  notice  of  the  statute  laws  of  another  state.    Pickering  v.  Fisk, 

6  Vt.  102.  The  existence  of  such  a  statute  law  is  a  fact,  which 
must  be  pleaded,  if  necessary,  and  proved,  like  any  other  fact.  Pich 
tring  v.  Fisky «(.  sup.   Haven  v.  Foster,  9  Pick.  1 12.    This  court  can 
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only  look  at  die  Ull  of  exceptions,  for  a  statement  of  the  evidence 
giren  hj  the  defendant  Adams  ▼.  Ellis,  I  Aik.  24.  Rickardscn  v. 
Denisam,  1  Aik.  210.  Eaton  ▼.  Houghton,  I  Aik.  380.  JSteams  w. 
Warner,  2  Aik.  26.  The  bill  of  exceptions,  in  this  case,  shows  no 
evidence  of  the  existence  of  such  statute  law  of  New  Hampshire,  as 
having  been  given  in  the  court  below.  And  it  is  too  late  now  for  the 
defendant  to  supply  such  proof.  Blake  et  al.  v.  Tucker,  12  Vt.  39. 
The  court,  therefore,  will,  and  must,  presume,  that  the  decision  of 
the  court  below  was  correct  Mattocks  r.  Bellamy,  8  Yt  463. 
Russell  V.  nibnore,  15  Vt.  130. 

The  opinion  of  the  court  was  delivered  by 

Rbdfibld,  J.  The  facts  necessary  to  be  recapitulated  here,  are, 
that  the  plaintiff  and  defendant  exchanged  horses,  in  the  State  of 
M^euh Hampshire,  upon  Sunday.  In  that  exchange  the  defendant 
was  guilty  of  fraud  and  misrepresentation,  as  the  jury  have  found 
in  the  case.  This  became  known  to  the  plaintiff  upon  the  same  day, 
and  he  requested  the  defendant  to  re-exchange,  which  lie  declined 
doing.  Some  days  subsequently,  and  not  upon  Sunday,  the  plain- 
tiff made  the  same  request  of  the  defendant,  tendering  back  to  him, 
at  the  time,  the  horse  which  he  had  received  of  him ;  but  the  de- 
fendant refused  either  to  take  back  his  own  horse,  or  to  surrender 
the  plaintiff's.  Whereupon  this  action  was  brought  for  the  deceit 
and  false  warranty,  in  which  the  plaintiff  recovered  a  verdict,  under 
instructions  from  the  court,  that  under  the  foregoing  state  of  facts 
the  defendant  was  liable  for  whatever  damage  the  plaintiff  sustained 
by  his  fraud  and  misrepresentation,  or  by  any  breach  of  warranty 
on  his  part  The  defendant  tendered  a  bill  of  exceptions,  in  regard 
to  this  part  of  the  charge  of  the  court,  which  was  allowed,  and  the 
ease  brought  here  for  revision.  It  did  not  appear,  that  there  was 
any  evidence  given  upon  the  trial  of  any  statute  in  the  state  of 
New-Hampshire  prohibiting  secular  labor  upon  Sunday. 

I.  The  question  first  made  is,  whether  the  law  of  New-Hamp- 
shire, which  at  the  date  of  this  contract  prohibited  all  secular  labor 
upon  Sunday,  except  such  as  is  of  necessity  or  charity,  can  be  re- 
garded in  determining  the  present  action;  and  to  us  it  seems  very 
clear  that  it  cannot  1.  It  is  obvious,  that  whenever  the  law  of 
any  other  state  is  relied  upon,  as  varying  the  rights  of  the  parties  io 


SM  WIN080R  COUNTY. 

Adamm  v.  Gay. 

aay  causey  the  ezistenee  and  profrisions  of  that  law  moat  be  shown 
in  the  coarse  of  the  trial  of  the  cause,  the  same  as  any  other  hct 
is  prored.  It  may  be  true,  and  doubtless  is,  that  coorts  do  not  ordi- 
narily  require  proof  of  the  existence,  in  foreign  states,  (where  con- 
tracts may  be  made  which  are  sued  in  our  own  com'ts,)  of  the  very 
first  principles  of  natural,  moral,  or  commercial  law.  We  shoold 
presume,  perhaps,  until  the  contrary  were  shown,  that  all  civilized 
.  states  regarded  those  fundamental  laws  of  the  social  compact.  And 
indeed,  if  it  were  shown,  that  a  contract  between  our  own  citizens 
was  made  in  a  state  where  po  law,  by  which  the  obligation  of  con* 
tracts  could  be  enforced,  existed,  we  should,  I  apprehend,  uphold 
an  action  upon  it,  upon  the  ground  that  it  was  probably  altered  into 
with  reference  to  some  law,  by  which  it  might  be  enforced ;  else  it 
would  seem  a  very  idle  ceremony. 

But  beyond  this,  it  is  not  easy  to  say  that  the  courts  of  tins  conn* 
try,  or  of  England,  have  ever  taken  judicial  notice  of  the  laws  ef 
other  countries*  It .  has  been  often  said  by  English  judges,  and 
often  decided  by  the  English  courts,  that  they  will  not  take  judicial 
notice,  that  even  the  law  of  Scotland,  or  Ireland,  is  the  same,  upon 
any  given  subject,  as  the  law  of  England.  And  it  is  the  constant 
practice  in  all  the  courts  in  Westminster  Hall,  and  in  all  the  Ameri* 
can  States,  to  prove  the  unwritten  laws  of  other  states  by  witnesses, 
upon  the  stand,  skilled  in  those  laws.  And  I  do  not  know,  that  it 
was  ever  held,  in  any  country,  that  the  courts  could  take  judicial 
notice  of  the  written  laws  of  another  state,  and  especially  the  crim- 
inal laws  and  internal  police  regulations  of  such  state ;  such  a  law 
must  always  be  proved  by  the  production  of  the  law  itself,  or  of  a 
j^Top&ly  authenticated  copy. 

2.  It  might  be  supposed,  that  the  producticm  of  At  statute  of 
New-Hampshire  in  this  court  would  be  sufficient.  But  for  many 
years  this  has  been  regarded  as  insufficient.  This  court  site  merely 
as  a  court  of  error.  We  may,  indeed,  suspend  the  hearing,  for  the 
purpose  of  allowing  an  amendment  in  any  part  of  the  record  of  the 
court  below,  when  any  diminution  is  suggested.  But  no  /act  can 
be  supplied  in  this  court,  even  when  proved  by  matter  of  record. 
Blake  V.  Tucker,  12  Vt.  39.  Those  cases,  where  the  statutes  of 
other  states  have  been  read  in  this  court,  to  show  the  power  of  mag- 
istrates to  take  depositions  there^  hare  been,  where  this  court  takes 
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jadieial  notice  of  such  powers;  and  eonseqnently  the  statntes  are 
read,  like  any  other  book  of  authority,  to  instrnct  the  raind  of  the 
eourt     Barron  ▼.  Peites,  18  Vt.  365. 

n.  The  law  of  New-Hampshire,  then,  being  out  of  the  case, 
oo  account  of  its  not  having  been  proved  at  the  trial,  the  contract 
between  the  parties  is  valid,  unless  it  is  void  upon  general  princi- 
ples of  public  policy,  as  being  of  evil  example  to  our  own  citi'- 
zens  to  see  such  a  contract  enforced  in  a  court  of  justice.  That  the 
English  and  American  courts  have  long  refused  to  uphold  certain 
contracts,  on  account  of  their  general  pravity,  admits  of  no  doubt 
whatever.  Of  this  class  are  contracts  to  secure  an  immoral  end, 
or  such  as  are  based  upon  an  immoral  consideration.  Such  are 
contracts  to  procure  the  seduction  of  an  innocent  female,  or  coik 
tracts  for  future  cohabitation,  or  to  encourage  or  support  one  in 
prostitution,  or  to  procure  any  one  to  commit  a  crime,  or  fraud,  or 
any  immcNrality.  But  no  case  can  be  found,  I  apprehend,  which 
goes  the  length  of  declaring  all  contracts,  made  upon  Sunday,  of 
tliis  class. -x^  And  as  we  are  now  called  upon  to  determine  how  far 
a  contract  made  upon  Sunday  is,  on  that  account,  immoral,  and  so 
void,  it  becomes  necessary  to  examine  carefully  the  ground  upoQ 
which  we  go.  1st.  It  is  certain,  tliat  such  a  contract  is  not  a  vio* 
lation  or  in  any  way  in  contravention  of  the  statute  of  this  state,  if 
entered  into  in  another  state.  2d.  It  should  be  determined,  whether 
such  contracts  are  considered  immoral  at  common  law.  Here  the 
authorities  are  full.  All  the  English  cases  carefully  distinguish  be^ 
tween  contracts,  which  are  of  the  *'  ordinary  calling  "  of  the  parties, 
and  such  as  are  not  in  the  "  ordinary  calling."  The  former,  if  made 
upon  Sunday,  are  void ;  the  latter  not.  This  distinction  is  based 
upon  the  words  of  the  English  statute  of  29  Car.  II,  ch.  7,  §  1, 
n^ch  prohibits  only  work  of  one's  *'  ordinary  calling."  And  con» 
tracts,  not  within  this  prohibition,  have  always  been  held  valid  there. 
Htmry  v.  Dtfontains,  1  Taunt.  131 ;  King  v.  Ink.  of  Witnash,  7 
B.  4*  €.794;  Fenneli  v.  RidUr,  5  B.  &  C.  406 ;  Rex  v.  Brother^ 
tan,  1  Str.  702.  And  it  is  even  now  held  in  the  English  courts,  that 
none,  taking  a  contract  upon  Sunday,  of  one  in  his  ordinary  calling, 
nay  still  maintain  an  action  upon  it,  unless  he  at  the  time  knew 
that  It  was  of  the ''  ordinary  calling  of  the  party."  Bloxsome  v. 
WUUam,  3  B.  d&  C.  232;  2  Stark.  Ev.  246  in  note,  citing  Begbip 
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▼.  Leoy^  \  Cr.  and  &  Jervis,  Eng.  Ex.  R.  180.  It  is  maniiesty  then, 
that,  by  the  English  courts,  such  contracts,  when  not  within  the  pro- 
hibition of  the  statute,  are  not  esteemed  contra  honos  wiores,  at  in 
any  other  way  invalid. 

in.  And  I  certainly  feel  some  little  reluctance  in  farther  exam- 
ining this  cas«e,  upon  this  ground ;  knowing,  as  I  do,  that  there 
exists  great  diversity  of  opinion  upon  this  subject^  and  where*the 
court  are  only  to  declare  the  law,  it  would  seem  sufficient,  that  no 
law  exists,  whereby  such  a  contract  has  yet  been  held  immoraL  But 
opinions  have  somewhat  altered,  in  regard  to  the  strictness  of  the 
observance  of  the  Lord's  day,  and  possibly  some  might  feel,  that 
such  a  determination,  as  we  here  make,  tends  in  some  degree  to  re- 
lax that  strictness.  This  we  certainly  have  no  desire  to  do.  For 
whatever  might  be  the  feelings  of  any  member  of  the  court,  in  re- 
gard to  the  propriety  of  observing  other  days  also,  as  rdigiooa  fasts, 
or  festivals,  tliere  could  be  but  one  opinion  in  regard  to  the  strict 
observance  of  the  Lord's  day,  among  consistent  christians. 

But  while  sitting  here  to  determine  cases,  we  are  to  be  mindful 
that  our  own  feelings  or  private  opinions  upon  religious  matters,  or 
those  of  others,  have  little  to  do  with  the  results  to  which  we  shoald 
come.  It  is  also  to  be  remembered,  that,  in  this  State*  full  immu- 
nity for  all  religions,  and  no  religion,  is  equally  given  by  the  funda* 
mental  law  of  the  state.  No  man  can  be  abridged  of  his  perfect 
liberty  in  that  respect.  And  while  this  does  not  forbid  the  legialar 
ture  from  passing  general  laws  against  blasphemy,  the  desecration 
of  the  Lord's  day,  and  the  disturbance  of  public  worship,  it  does, 
impliedly  at  least,  forbid  the  adc^tion  of  any  law,  which  is  not  nec^ 
essary  for  the  quiet  enjoyment  of  religious  feeling  and  religious 
worship.  So  that  all  laws,  which  it  is  competent  for  the  legislature 
to  adopt,  must  have  reference  solely  to  preventing  the  disturbance 
of  our  citizens  in  their  religious  feelings  or  devotions.  Beyond  this, 
the  constitution  of  the  state  absolutely  prohibits  any  law.  How, 
then,  can  it  be  said,  that  a  contract  made  out  of  the  state,  upon 
Sunday,  is  any  violation  of  the  religious  feelings  or  any  infringement 
of  the  religious  devotions  of  our  citizens,  any  more  than  if  made 
upon  any  other  day  ? 

There  is  only  one  other  ground,  upon  which,  it  seems  to  me,  it 
could  be  seriously  contended,  that  such  a  contract  is  immcff'al,- 
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that  b,  that  its  enforcement  here  tends  to  shock  the  moral  sense  of 
the  community.  I  have  no  doubt  such  is  the  fact  in  regard  to  a 
portion  of  the  most  serious  minded,  earnest,  and  strenuously  re- 
ligious of  our  citizens.  And  no  one  can  doubt,  that  the  feeling  of 
so  considerable  and  influential  a  portion  of  the  citizens  of  the  state 
is  entitled  to  the  highest  consideration.  But  in  making  inquiry  into 
the  state  of  the  moral  feeling  of  the  whole  community,  we  must  not 
forget,  that,  upon  religious  matters,  it  is  almost  infinitesimally  divid- 
ed. And  before  we  could  determine  that  any  given  cause  shocked 
the  moral  feeling  of  the  community,  we  must  be  able  to  find  but  one 
pervading  feeling  upon  that  subject, — so  much  so,  that  a  contrary 
feeling,  in  an  individual,  would  denominate  him  either  insane,  or 
diseased  in  his  moral  perceptions.  Now  nothing  is  more  absurd,  to 
my  mind,  than  to  argue  the  existence  of  any  such  universal  moral 
sentiment,  in  regard  to  the  observance  of  Sunday.  It  is  in  no  just 
sense  a  moral  sentjjpent  at  all,  which  impels  us  to  the  observance 
of  Sunday,  for  religious  purposes,  more  than  any  other  day.  It  is 
but  education  and  habit  in  the  main,  certainly.  Moral  feeling  might 
dictate  the  devotion  of  a  portion  of  our  time  to  religious  rites  and 
solemnities,  but  could  never  indicate  any  particular  time  above  all 
others. 

But  this  will  be  best  determined  by  the  actual  state  of  opinions 
among  us,  upon  this  subject.  Some  of  our  citizens  are  atheists, 
perhaps ;  a  considerable  number  deists,  or  rationalists ;  and  among 
Christians  there  is  an  almost  infinite  diversity  of  opinion  in  regard 
to  this  subject  The  Irish  catholic,  who  may  have  become  a  deni- 
zen of  the  republic,  regards  St.  Patrick's  day,  perhaps,  as  the  most 
sacred  in  the  calendar.  The  French  catholic  is  willing  to  labor 
every  day  in  tlie  year,  almost,  except  on  St.  Peter's,  day.  If  he  is 
well  informed,  and  conscientious,  he  will  hardly  forg^  Good  Friday, 
or  Christmas,  or  Ash-Wednesday.  The  same  is  true$  in  regard  to 
these  latter  days,  with  the  consistent  members  of  the  church  of 
England,  or  of  the  Lutheran  church,  or  of  the  Greek  church,  if  any 
such  there  be  among  us.  Now  all  these  regard  Sunday ;  but  not  as 
more  sacred  than  some  other  days.  It  is  but  in  commemoration  of 
the  weekly  recurrence  of  the  Lord's  day,  the  Resurrection.  But 
Easter-day,  which  is  the  annual  festival  of  the  Lord's  day,  is  truly 
the  great  day  of  the  fea8t,'*-the  Sunday  of  Sundays,  the  crowning 
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festiral  of  the  year !  And  this,  with  Good-Friday,  Ash-Wedneiday, 
Christmas,  and  some  few  other  prominent  fasts  and  festivals,  is  iuost 
religioasly  observed  in' all  the  ancient  churches ;  and  in  all  the  Lu- 
theran churches, — which  embrace  Holland,  Sweden  and  Denmark* 
Prussia  and  Germany,  so  far  as  they  are  protestant; — and  in  the  Eng- 
lish church  and  all  its  branches.  And  so  are  all  the  Sundays  in  the 
year,  but  with  far  less  solemnity  than  the  greater  fasts  and  festivals 
above-named.  In  addition  to  this,  it  must  be  remembered  that  we 
have  among  us  some  Jews,  perhaps,  and  some  Seventh-day  Baptists, 
who  do  not  regard  Sunday  at  all ;  and  many  of  the  Friends,  who 
regard  all  days  alike.  This  may  all  be  very  unwise  or  very  unrea- 
sonable, in  the  estimation  of  some;  but  it  is  none  the  less  true;  and 
We  must  take  things  as  they  are.  How,  then,  can  it  be  said,  that  to 
enforce  a  contract  made  upon  Sunday,  out  of  the  state,  is  shocking 
to  the  moral  sense  of  the  community  ?  One  might  desire  to  have  it 
so ;  and  might  possibly  hope,  or  even  believe,  it  i|ill  soon  become  so ; 
but  nothing,  almost,  would  be  more  absurd,  than  to  claim  that  it  is 
so  at  the  present  time.  As  the  case  now  stands,  then,  the  plaintiff 
is  clearly  entitled  to  have  judgment  affirmed.  But  as  the  case  has 
been  fully  argued  upon  the  effect  of  the  New  Hampshire  statute^ 
and  its  existence  was  no  doubt  a  conceded  fact  in  the  court  below, 
and  might  now  be  stated  in  the  bill  of  exceptions  by  the  judge  who 
tried  the  case,  we  should  be  sorry  to  determine  the  case  against  the 
defendant  upon  that  ground.  But  as  we  would  not  delay  the  case 
to  procure  that  amendment,  unless,  when  procured,  it  would  avail 
the  defendant,  we  will  proceed  to  examine  that  point. 

IV.  The  New  Hampshire  statute  is  so  m^ch  the  same  as  oar 
own,  that  we  may  consider  the  case,  upon  this  point,  the  same  as  if 
the  contract  were  made  here.  It  ha^  dready  been  decided  in  this 
state,  that  a  contract,  Jgna//y  ^gciiiftW  upon  Sunday,  is  void.  Lyim 
V.  Strongs  6  Vt.  219.  But,  when  not  fully  closed  upon  that  day^  the 
contract  is  not  void,  because  some  of  its  terms  might  have  been 
fixed  upon  that  day,  or,  indeed,  because  most  of  the  business,  oat  of 
which  the  consideration  for  the  contract  arose,  was  transacted  upcm 
that  day.  Lovejoy  v.  Whipple,  18  Vt.  379.  The  contract  is  held  to 
be  void,  upon  the  familiar  principle,  that  all  contracts  made  in 
contravention  of  an  express  statute — whether  the  sanctions  of  the 
statute  are  enforced  by  a  penalty,  or  not-^are  void.    The  contraet 
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being  vrnd,  it  will  follow^  of  coarse,  that,  so  long  as  the  matter  re- 
mains in  that  state,  no  action  can  be  maintained,  either  upon  the 
contract,  or  for  anything  done  under  it,  or  growing  out  of  it.  So 
that,  in  the  present  case,  the  plaintiff  could  not,  in  the  first  instance 
and  upon  general  principles,  have  maintained  any  action  for  the  re- 
covery of  his  own  horse,  or  to  recover  damages  for  the  fraud  or  false 
warranty  of  the  defendant.  This  certainly  is  the  general  rule,  in 
regard  to  contracts  which  are  void  for  illegality. 

But  to  this  general  rule  there  are  many  exceptions ;  and  these    ! 
exceptions  are  framed 'mainly  by   judicial  construction,  and  are 
founded  upon  some  supcftior  policy  to  that  general  policy  which  dic- 
tated the  rule  itself.     And  it  seems  to  the  court,  that,  in  the  class  of 
contracts  now  under  consideration,  there  is  a  most  urgent  necessity 
80  to  administer  this  rule  in  regard  to  them,  that  it  shall  not  be  in     i 
the  power  of  the  reckless  and  irreligious  to  circumvent  and  defraud >   ) 
the  unwary,  under^^e  guise  of  the  sacredness  of  the  time  when     | 
their  own  injustic^^as  perpetrated.     We  have  little  doubt  such    \ 
practices  have  already  been  attempted  in  some  cases,  and  that  it  ^ 
might  become  a  not  un frequent  resort  of  those  who  desired  to  effec- 
tually cut  off  all  remedy  for  their  own  fraud  and  dishonesty.     If  the 
general  rule  of  holding  contracts,  made  upon  Sunday,  void,  is,  also, 
to  shield  the  contracting  parties  from  the  consequences  of  their 
frauds,  and  to  allow  the  dishonest  and  abandoned  to  retain  whatever  , 
they  may  be  able  to  get  possession  of  under  such  contracts,  and  at 
the  same  time  release  them  from  all  liability  upon  their  own  con- 
tracts, then  the  rule  itself  will  be  productive  of  infinite  mischief 
and  should  be  discarded  at  once.     But  with  such  qualifications,  as 
the  English  courts  have  already  hinted  at,  we  think  the  rale  a  safe 
one.     We  think  contracts  made  upon  Sunday  should  be  held  an 
exception,  in  some  sense,  from  the  general  class  of  contracts,  which 
are  void  for  illegality.     Such  contracts  are  not  tainted  with  any 
general  illegality ;  they  are  illegal  only  as  to  the  time  in  which  they 
are  entered  into.     When  purged  of  this  ingredient,  they  are  like 
other  contracts.     Contracts  of  this  kind  are  not  void  because  they 
have  grown  out  of  a  transaction  upon  Sunday.     This  is  not  suffi- 
cient to  avoid  them ;  they  must  be  finally  closed  upon  that  day.  ^am^<^ 
And  although  closed  upon  that  day,  yet  if  affirmed  upon  a  subse-^^        ""^ 
quent  day,  they  then  become  valid.     TfiUiams  v.  Paul,  6  Bing. 
47 
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653.  The  Mine  principle  is  distinctly  recognized  also  in  BIo9S4m€ 
Y.  WiiHams.  And  if  it  is  competent  to  affirm  a  c<mtracl  of  this 
kind  upon  some  other  day,  it  follows,  that  there  must  be  a  yerj  es- 
sential difference  between  such  contracts  and  most  other  illegal  con- 
tracts, which  can  never  be  so  affirmed  as  to  bind  the  parties..  But 
we  would  choose  not  to  leave  it  to  the  election  of  either  party  to 
disaffirm  such  a  contract  at  will ;  for  this,  also,  might  lead  to  abuses. 
But  in  those  cases,  where  the  contract  remains  executory  upon  both 
sides,  and  was  made  upon  Sunday,  it  is  simply  void,  until  subse- 
quently affirmed  by  mutual  consent.  WherS  either  party  has  done 
anything  under  such  a  contract,  for  which,  T>f  course,  he  would  have 
no  remedy  under  the  contract,  until  it  was  subsequently  affirmed, 
he  may  demand  restitution  of  the  thing,  where  that  is  practicable, 
— and  where  it  is  not,  compensation ;  and  thus  he  will  put  the  other 
party  to  his  election,  whether  to  affirm  or  disaffirm  the  contract.  If 
he  decline  to  make  restitution,  or,  when  that  i^mipracticable,  com- 
pensation, this  is,  in  fact,  affirming  the  contranf  and  should  be  so 
held.  In  the  present  case,  insisting  upon  retaining  the  fruits  of  the 
fraud,  the  defendant  did  in  fact  reaffirm  the  fraud  itself,  and  must 
now  be  bound  by  its  consequences,  the  same  as  if  it  was  committed 
upon  any  other  day. 

This  exception  to  the  general  rule  of  illegal  contracts  is  rea- 
sonable and  necessary,  and  goes  upon  the  ground  mainly  of  many 
others,  which  have  been  long  recognized  in  courts  of  justice ;  thai 
is,  of  relieving  an  oppressed  party,  and  putting  it  in  his  power  to 
visit  the  oppression  upon  the  oppressor.  It  is  upon  this  ground,  that 
money  paid  for  usury,  for  the  insurance  of  lottery  tickets,  to  procure 
the  requisite  number  of  creditors  to  sign  the  certificate  of  a  bank- 
rupt, and  in  some  other  cases,  may  be  recovered  back,  nothwitb- 
standing  the  party  paying  the  money  is  implicated,  in  some  sense, 
in  the  illegal  transaction,  but  not  in  the  same  sense  with  the  one 
who  thus  receives  the  money.  The  one  commits  a  wrong  vdunta^ 
rily ;  the  other,  by  a  kind  of  duress  of  circumstances,  is  compelled 
to  submit  to  become  the  instrument  of  wrong,  and  so  is  denomina- 
ted the  oppressed  party. 

So,  too,  in  regard  to  the  present  subject,  the  parties,  in  consent- 
ing to  enter  into  the  contract  upon  Sunday,  were  equally  guilty. 
The  law,  therefore,  will  give  neither  party  any  advantage  from  the 
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contract  But  when  one  party  has  performed  the  contract  on  his 
part,  and  the  other  seeks,  through  his  own  violation  of  the  statute 
and  desecration  of  the  Lord's  day,  to  obtain  a  benefit  without  cbnln 
pensation,  he  becomes  the  oppressor,  and  the  other  the  oppressed 
party ;  and  it  is  upon  this  ground,  in  analogy  to  the  principles  above  < 
alluded  to,  that  the  court  affords  this  relief,  or  redress.  With  this . 
qualification  the  rule  seems  to  us  a  salutary  one,  and  without  it  to 
be  almost  insufferable. 

We  are  fully  sensible,  that  some  portion  of  the  reasoning,  upon 
which  we  have  made  this  case  an  exception  to  the  general  rule,  if 
carried  out  to  the  fullest  extent,  would  subvert  the  general  rule,  that 
neither  party  is  entitled  to  redress  in  a  court  of  justice  for  any  in- 
jury  sustained  in  consequence  of  entering  into  an  illegal  contract. 
But  we  do  not  consider  this  class  of  contracts  as  tainted  with  any 
such  general  corruption,  as  attaches  to  most  cases  of  illegal  con- 
tracts. If  that  were  so,  it  would  be  impossible  to  defend  many  of 
the  English  decisions  upon  this  subject,  which  we  have  here  but 
followed  out  to  their  legitimate  results.  iJ^  in  making  this  class 
of  contracts  an  excepM^to-^h^  general  rule,  we  are  not  sensible  of 
departing  more  from  the  spirit  of  the  rule,  than  has  already  been 
done,  in  allowing  other  exceptions,  or  than  is  necessary  in  allowing 
exceptions  to  most  general  rules. 

As  it  is  obvious,  from  the  foregoing  determinations,  that  the  de- 
fendant is  liable,  in  the  present  action,  upon  the  facts  found,  the 
judgment  below  is  affirmed. 


Daniel  K.  Batchelder  v.  Silas  Warren. 

A.  delivered  to  B.  certain  property,  consistiBg  of  stock  for  clock  making, 
watchei,  watch  materiali,  jewelry,  &«.,  under  an  agreement  in  writing, 
by  the  terms  of  which  it  was  stipulated,  that  B.  should  manufacture, 
repair  and  put  in  order  the  property,  and  that  he  might  sell  it,  or  exchange 
it  for  certain  other  descriptions  of  property  specified,  and  that  A.  would  take 
back  ail  the  property  if  requested  afler  three  years  from  the  date  of  the 
contract,  and  before,  if  the  parties  could  agree,  or  that,  if  A.  should  request. 
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the  whole  property  skoald  be  bis  at  all  timea,  and  that, if  B.  shoald  ex- 
change the  property  f«ir  any  description  of  property  not  authorized  by  the 
agreement,  or  should  use  any  of  the  property,  be  should  charge  such  prop- 
erty to  himself  and  become  responsible  to  pay  for  the  s^me ;  and  B.  ezpreaaf/ 
agreed,  that  he  would  manofacture,  repair  and  dispose  of  the  property,  as 
stipulated,  and  that,  **  having  receired  pay  for  so  doing,  all  the  profit " 
should  belong,  together  with  the  property,  to  A.;  and  it  appeared,  that  B. 
received  property  under  the  contract,  and  that  be  was  working  and  trading 
with  the  same,  and  that,  while  he  was  so  doing,  the  property  waa  attached 
by  the  defendant,  as  belonging  to  B.,  at  the  suit  of  a  creditor  of  B. :  And 
it  was  held,  that  A.  had  not  so  parted  with  his  right  to  the  immediate  poa. 
session  of  the  property,  as  to  preclude  him  from  sustaining  an  action  of 
trover  against  the  defendant  therefor. 

Trover  fen:  a  quantity  of  jewelry  and  other  property.  Plea,  the  gen- 
eral issue,  with  notice  that  the  defendant,  as  deputy  sheriff,  on  the  fifth 
day  of  October,  1841,  took  the  property  in  questicm,  as  belcHiging 
to  John  A.  Batchelder,  by  virtue  of  writs  of .  attachment  against 
him.     Trial  by  jury,  March  Term,  1845, — Hebard,  X,  jM-esiding. 

On  trial  the  plaintiH^^ve  in  evidence  an  agreement  in  writing 
between  himself  and  John  A.  Batchelder,  \A\ch  was  in  these  words  ; 

Articles  of  agreement  made  and  concluded  this  twenty-ninth  day 
of  September  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty,  between  Daniel  K.  Batchelder  of  Boston,  Mass.,  of  the 
one  part,  and  John  A.  Batchelder  of  Ludlow,  Vt.,  of  the  other  part. 

The  said  Daniel  K.  Batchelder  for  the  consideration  hereinafter 
mentioned  hath  agreed,  and  doth  hereby  covenant  promise  and  agree^ 
that  he  will  place  certain  articles  of  value  of  his  property  in  the 
possession  of  the  said  John  A.  Batchelder,  consisting  in  stock  for 
clock  making,  watches  and  watch  materials  and  other  articles  men* 
tioned  in  this  book,  the  stock  for  clocks  to  be  manufactured,  and 
the  other  articles  to  be  repaired,  put  in  order,  sold,  or  exchanged, 
for  the  following  merchandize,  viz.,  harnesses,  fire  arms,  watches, 
jewelry,  vehicles  of  any  description  and  watch  materials,  or  stock 
for  clocks,  or  silver  ware,  and  real  estate,  all  of  which  he  will  take 
back  if  requested  after  three  years  from  this  date,  and  before,  if 
parties  can  agree,  or  if  the  said  D.  K.  Batchelder  shall  request,  it 
shall  be  his  at  all  times  either  the  articles  delivered  or  the  property 
for  which  such  articles  may  be  exchanged.  And  the  said  John  A. 
Batchelder  in  consideration  thereof  hath  agreed,  and  doth  hereby 
covenant  promise  and  agree,  to  take  into  his  possession  such  arti- 
jcles  of  the  property  of  the  said  D.  K.  Batchelder  as  the  said  D.  K. 
shall  see  fit  to  place  in  his  possession  to  manufacture,  repair,  sell, 
exchange^  or  return,  and  having  received  pay  for  so  doing  aJ]  the 


MAftCH  TERM,  1847.  S7S 

Bttclielder  9.  Wtmn. 

profit  18  to  belong  together  with  the  property  to  the  said  D.  K. 
Batebeider  and  at  the  expense  of  Jolm  A.  Batcbelder,  and  if  the 
said  John  A.  Batchelder  shall  exchange  any  of  thb  property  for  any 
other  merchandize  or  shall  make  use  of  any  of  the  articles  above 
mentioned  he  shall  charge  them  against  himself  and  become  respon- 
sible to  pay  the  money,  otherwise  it  shall  remain  the  said  D.  K. 
Batchel^r's  the  same  of  which  has  the  privilege  of  sending  other 
.  property  at  any  time  he  shall  see  fit,  bat  all  most  be  rec<Nrded  in  this 
book  with  the  price  to  each  article  and  whether  it  is  to  be  disposed 
pf  repaired  and  returned.  D.  K.  Batchelder, 

John  A.  Batcheldea. 

There  was  annexed  to  the  writing  an  invoice  of  the  property  de- 
livered to  John  A.  Batchelder.  The  plaintiff  also  gave  evidence 
tending  to  prove,  that  John  A.  Batchelder  received,  under  the  con- 
tract, the  property  so  invoiced,  and  that  he  was  in  possession  of  part 
of  the  same  goods,  named  in  the  plaintiff's  declaration  and  taken 
by  the  defendant  firom  John  A.  Batchelder, — ^the  residue  of  the 
goods  so  received  having  been  sold  or  exchanged  by  John  A. 
Batchelder  in  pursuance  of  the  contract, — and  that  prior  to  and  at 
the  time  of  the  defendant's  attachment  John  A.  Batchelder  was 
working  and  trading  with  the  prc^erty,  thus  in  his  possession,  accor- 
ding to  the  terms  of  the  contract. 

This  was  all  the  evidence  introduced  by  the  plaintiff  in  reference 
to  hb  right  to  the  possession  of  the  property,  except  testimony  re» 
lating  to  a  certain  book  named  in  his  declaration,  in  reference  to 
which  no  decision  was  made  by  the  supreme  court,  and  therefore 
the  evidence  need  not  be  detailed  here. 

The  counsel  for  the  defendant  insisted,  upon  this  evidence,  that, 
by  the  contract,  the  plaintiff  parted  with  his  right  to  the  possession 
of  the  property  for  the  term  of  three  years,  and  that,  that  term  not 
having  expired  at  the  commencement  of  this  suit,  the  plaintiff  was 
not  entitled  to  sustain  the  action  of  trover ;  and  the  court  so  decid* 
ed  and  directed  a  verdict  for  the  defendant  Exceptions  by  plain* 
tiff. 

Rickwdson  k  Nicholson  for  plaintiff* 

In  the  first  place,  two  things  are  to  be  observed ; — 1.  That,  as 
there  was  no  question  of  firaud  made  or  submitted  to  the  jury,  none 
is  now  to  be  presumed  ;  but  oa  the  contrary  every  thing  is  to  be 
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taken  in  good  faith.  2.  That  it  is  not  necesBary  now  to  inqnirey 
whether  this  action  could  be  sustained  for  all  the  converted  articles ; 
for  if  it  lies  for  any  of  them,  the  verdict  must  be  set  aside  and  a  new 
trial  granted. 

It  appears  by  the  case,  that  a  portion  of  the  articles  attached,  and 
which  had  been  delivered  by  the  plaintiff  to  John  A.  Baicheldery 
were  in  the  hands  of  the  latter  unaltered,  and  held  by  him,  under  « 
the  written  contract,  at  the  time  of  the  attachment  The  plaintiffs 
original  title  to  them  is  undisputed ;  and  of  this  he  could  be  divested 
only  by  gift  or  sale.  Of  a  gift  there  is  no  pretence ;  nor  does  the 
writing  furnish  evidence  that  a  sale  was  contemplated,  except  in  two 
specified  cases,  viz :  When  John  A.  should  personally  use  any  of 
the  articles  intrusted  to  him,  or  should  exchange  them  for  other  mer- 
chandize than  such  as  he  was  particularly  restricted  to  by  the  terms 
of  the  writing ;  neither  of  which  contingencies  appear  to  have  h^ 
pened. 

But  it  is  said,  that  the  plaintiff  had  parted  with  the  right  of  pos- 
session for  a  limited  time,  which  had  not  expired ;  and  that  this  is 
to  be  determined  from  the  writing,  which,  though  very  inartificially 
drawn,  it  is  contended  on  the  part  of  the  plaintiff  is  merely  a  bail- 
ment for  hire,  subject  to  be  determined  at  the  will  of  the  plsdntiflf^ 
and  in  the  meantime  constituting  John  A.  the  agent,  or  factor,  of 
the  plaintiff  for  certain  purposes,  and  giving  him  no  farther  interest 
therein,  than  merely  the  compensation,  to  which  he  would  be  enti- 
tled for  doing  the  business.  It  is  true,  that  there  are  some  ex- 
pressions in  the  writing,  which,  taken  alone,  might  give  it  a  different 
aspect ;  but  the  whole  must  be  considered  together,  and  so  as  to 
give  it  the  most  full  and  entire  effect. 

But  the  defendant  contends,  that  John  A.  was  entitled  to  hold 
the  property,  even  against  the  plaintiff  himself,  at  least  for  three 
years  from  the  date  of  the  instrument.  The  plaintiff  does  not  so 
understand  it;  but  that  John  A.  was  not  to  be  at  liberty  to  throw  up 
the  agency  and  return  the  property  upon  the  plaintiff  within  that  pe- 
riod, unless  both  parties  should  agree  thereto;  but  it  was  expressly 
stipulated,  that,  if  the  plaintiff  requested,  it  should  be  Ats  at  all  times ; 
which  can  only  mean,  that  it  should  be  his  wholly,  absolutely,  and 
free  from  any  claim  of  possession  to  it  on  the  part  of  John  A.;  fer 
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otherwiee  a  reqaest  for  what  was  confessedly  his  own  would  be  in- 
sensible. 

If  this  riew  be  correct,  it  does  not  differ  from  an  ordinary  case 
of  bailment  of  property,  to  be  returned  on  demand ;  and  it  can 
scarcely  be  contended,  that  trover  does  not  lie  in  favor  of  such  bail- 
ors against  any  third  person,  who  abstracts  the  property  from  the 
bailee  and  converts  it  to  his  own  use, — the  general  ownership,  in 
such  cases,  drawing  to  it  the  legal  possession ;  See  Saund.  R.  47, 
note;  Dewellv.  Moxonei  al.,  1  Taunt.  391;  Stephens  N.  P. 2675, 
Note  52;  Story  on  Bailments,  ^93;  Story  on  Agency,  §  438;  and 
it  is  to  be  observed,  that  the  case  of  Bromley  v.  Coxweil,  2  B.  &r  P. 
438,  does  not  militate  against  it,  being  between  bailor  and  bailee, 
and  no  ccmversion  proved. 

Nor  is  it  an  objection,  that  the  bailee  might  have  a  special  prop- 
erty and  be  able  to  sustain  trover  for  the  same  article ;  for  '*  both 
the  person  in  whom  the  general  property  is,  and  the  per  son  in  whom  the 
special  property  is,  may  maintain  an  action  of  trover  for  the  convert 
sion  thereof  by  a  stranger,"—S  Bacon's  Ab.,  Trover,  686, — and 
may  proceed,  until  one  or  the  other  has  obtained  a  judgment.  Id. 
Sicfrj  on  Bailments,  §  94. 

Moreover,  it  is  noticeable,  that  the  leading  case  on  the  other  side, 
Oordon  v.  Harper,  7  T.  R.  9,  supposes  a  residuum  of  interest  in  the 
bailee  during  the  remainder  of  the  term,  which  could  in  some,  how- 
erer  small,  degree  be  made  available  to  the  defendant,  or  the  pur- 
chaser,— such  as  the  continued  use  of  the  furniture,  in  that  case, 
daring  the  remainder  of  the  term  for  which  it  was  hired ;  and  so  of 
the  piano  forte,  in  the  case  of  Pain  v.  Whittaker,  21  E.  C.  L.  390. 
But  what  beneficial  interest  could  be  sold  here  ?  Would  the  pur- 
chaser have  the  right,  in  lieu  of  his  debtor,  of  selling  and  exchanging 
for  the  benefit  of  the  plaintiff? 

P.  T.  Washburn  and  Tracy  ^  Converse  for  defendant, 
1.  The  plaintiff  had  parted  with  his  right  to  the  possession  of 
the  ^rcfperij  for  a  definite  term,  which  had  not  expired  at  the  time 
this  action  was  commenced ;  and  no  steps  had  been  taken  by  him 
to  determine  the  bailment,  or  alter  its  conditions.  In  the  written 
contract,  after  specifying  the  nature  of  the  prc^erty,  and  that  John 
Ar  was  to  manufacture,  repair,  and  put  it  in  order,  there  follows 
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this  clause,— ''All  which  he*(plaiatitf)  will  take  b«ck|  ifreqmuUi^ 
*  after  three  years  from  this  date,  and  before,  if  parties  can  agrte, 
'or,  if  the  said  D.  K.  Batchdder  (plaintiff)  shaU reqmest,  it  shall 
'  be  his  at  all  times,"  d&c.  Were  this  all,  it  would  be  concluaiye 
for  the  defendant;  for  the  making  the  request^  mentioned  in  both 
these  clauses,  is  a  condition  precedent  to  the  right  of  the  plaintiff  to 
take  back  the  property,  or  consider  it  "  his  at  aU  times."  Bat  a 
succeeding  clause  shows  a  farther  condition,  attached  to  the  right 
of  the  plaintiff  to  resume  the  possession,  and  puts  the  case  bejond 
all  doubt.  John  A.  Batchelder  covenants  to  receive  the  property, 
and  manufacture,  r^air,  &c.,  the  same,  "and,  having  received  pay 
'for  so  doing,  all  the  profit  is  to  belong,  together  with  the  prcperij,* 
to  the  plaintiff.  The  bill  of  exceptions  shows,  that  John  A.  did  re- 
ceive the  property,  and  that  he  exchanged  some  of  it,  and  thai,  at 
the  time  of  the  attachment  by  defendant,  he  "  was  working  and  trth 
ding  with  the  property,"  "  according  to  the  terms  of  said  contract** 
Then  a  right  to  compensation  for  the  labor,  thus  performed  under 
the  contract,  had  accrued  to  him,  and,  by  the  terms  of  the  condi« 
tion  above  recited,  the  plaintiff  could  not  resume  the  possessian,  with- 
out  first  making  payment  therefor.  The  case  shows,  that  no  evi- 
dence was  given  by  the  plaintiff,  that  such  payment  had  ever  been 
made.  In  8oper  v.  Sumner  et  aL,  5  Vt.  274,  the  property  sued  for 
had  been  leased  by  the  plaintiff  to  Clark,  as  whose  it  was  attached* 
the  plaintiff  reserving  the  right  to  determine  the  bailment,  ifhehe* 
came  dissatisfied,  &rc.;  and  there  was  no  evidence,  that,  "  at  the 
time  of  the  attachment,  he  had  become  dissatisfied."  The  court 
held,  that  the  plaintiff  could  not  sustain  trespass  against  the  attach- 
ing officer  for  the  property ;  and  Williams,  Ch.  J.,  says, — "  It  may 
be  true,  that  he  (plaintiff)  had  a  right  to  put  an  end  to  the  contract 
and  resume  the  possession ;  but  until  he  exercised  this  right,  he  could 
have  no  claim  to  the  possession,  or  to  any  action  for  an  injury  to  the 
possession."  The  case  of  Gordon  v.  Harper,  7  T.  R.  9,  shows, 
that,  in  this  respect,  there  is  no  distinction  between  the  actions  of 
trespass  and  trover,  and  that,  under  such  circumstances,  neither  ac* 
tion  can  be  sustaine<l  And  the  case  of  Walker  v.  McNaughUm^ 
16  Vt.  388,  is  directly  in  point. 

This  was  not  a  conditional  sale  of  the  property  to  John  A.  Batch* 
elder,  and  therefore  the  case  of  Bigelmo  v.  Huntley^  8  Yt  151  ^  is 
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not  iqiplieable.  The  first  position,  taken  bj  the  coort  in  that  case, 
was  nndoobtedly  well  founded ;  bat  the  second  position  is  directlj 
opposed  to  the  case  of  Soper  v.  Swimer  et  a/.,  vib.  sup.,  and  has  been 
distinctly  superseded  in  Swift  y.  Mostly  et  al.,  10  Vt  206,  and  in 
€frani  ▼.  King  et  al.,  14  Vt  367, — in  both  which  cases  it  was  held, 
that  the  act  of  a  stranger  would  not  entitle  the  bailor  to  consider  the 
bailment  as  determined, — and  is  directlj  opposed  by  the  case  of  Fair- 
lanks  T.  Phelps,  23  Pick.  525,  and  Wheder  v.  Train,  3  Pick. 
2£»5. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question,  presented  for  the  consideration  of 
this  court,  arises  upon  the  decision  of  the  county  court  in  relation  to 
the  plaintiff's  right  to  the  possession  of  the  property.  If  it  be  true, 
as  is  assumed  by  the  court  below,  that,  by  force  of  the  contract,  the  - 
plaintiff  had  parted  with  his  right  to  the  possession  of  the  property 
for  a  term,  which  had  not  expired  at  the  commencement  of  the 
plaintiff's  suit,  it  ia  very  manifest,  that  this  suit  cannot  be  main- 
tained. For  it  is  well  settled  law,  that,  to  maintain  the  action  of 
trover,  which  is  founded  upon  property  and  possession,  the  plaintiff 
must  have,  at  the  time  of  the  taking  and  conversion,  either  the  ac- 
tual possession,  or  the  right  to  immediate  possession.  Now,  whether 
the  decision  of  the  court  below  can  be  sustained  must  depend  upon 
the  construction  of  the  contract  between  the  plaintiff  and  John  A. 
Batchelder. 

By  the  terms  of  that  contract  it  is  very  obvious,  that  the  articles 
deposited  by  the  plaintiff  with  John  A.  Batchelder,  and  such  as  he 
might  receive  in  exchange,  were  at  all  times  to  be  and  remain  the 
property  of  the  plaintiff  By  the  terms  of  the  contract  it  is  stipula- 
ted, that  the  property  might  remain  in  the  custody  of  John  A. 
Batchelder  for  the  period  of  three  years,  the  plaintiff,  however,  re- 
flerviag  to  himself  the  right,  at  all  times,  of  putting  an  end  to  the 
bailment.  The  words  of  the  contract^  after  the  enumeration  of  the 
property  bailed  to  John  A.  Batchelder,  are  "*' All  of  which  he  (the 
plaintiff)  will  take  back,  if  requested,  after  three  years,  and  before, 
if  pvties  can  agree,  or  if  the  said  D.  K.  Batchelder  shall  request.'' 
From  these  expressions  it  would  seem  to  be  quite  obvious,  that, 
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while  John  A.  Batchelder  coald  not  coinpd  Che  plaimiff  to  take 
back  the  property  and  put  an  end  to  the  baihnent  before  the  e]q>ura« 
tion  of  the  three  years,  yet,  if  the  parties  should  agree,  or  if  ike 
plaintiff  should  desire  H,  he  coald  at  any  and  aH  times,  vpoit  kisown 
mere  trill  and  pleasure  J  resume  the  actual  custody  and  posseasieo 
of  the  property. 

We  have  been  referred  to  the  case  a^Soper  ▼.  Snnmer,  5  Vt.  874, 
as  decisive  of  the  case  at  bar ;  but  we  think  that  case  clearly  dis* 
tinguishable  from  the  present.  In  the  case  cited,  by  the  terms  of 
the  contract,  Soper  had  a  right,  if  at  any  time  he  "  should  hecmne 
dissatisfied  with  the  manner  of  keeping  or  using  the  oxtn^  to  take 
them  back."  This  was  not  an  absolute  and  unqualified  authority 
to  Soper,  to  take  back  the  prc^erty  at  his  mere  pleasure ;  but  it  was 
only  in  the  event  of  his  becoming  dissatisfied  with  the  manner  of 
'  keeping  and  using  the  oxen.  He  couTd  not  claim  it  as  a  right,  UOK 
less  his  dissatisfaction  was  founded  upon  good  and  justifiable  cause. 
No  such  restriction  is  imposed  upon  the  plaintiff  by  the  contract  in 
the  case  at  bar.  He  had  a  right  to  put  an  end  to  the  bailment  at 
pleasure,  and  consequently  was  entitied  to  immediate  possession  of 
the  property. 

The  case  of  Putnam  v.  Wyley^  8  Johns.  432,  is  an  authority  thai 
fully  sustains  this  position.  The  court  say,  that  the  plaintiff,  at  the 
time  of  the  alleged  taking  of  the  property,  "  must  have  such  aright, 
as  to  be  entitled  to  reduce  the  goods  to  actual  possession  when  he 
pleases."  The  doctrine  of  the  case  last  cited  is  believed  to  be  well 
sustained  and  conceded  to  be  sound  law.  Indeed,  we  are  not 
aware,  that  it  has  ever  been  doubted,  but  what  the  owner  might 
maintain  trover  for  the  taking  and  conversion  of  the  property,  pro- 
vided  he  was  entitled  to  the  immediate  possession  at  the  time  of  the 
conversion. 

The  county  court  adjudged,  that,  by  the  contract,  the  pIundlT 
had  parted  with  the  property  for  three  years,  which  had  not  expired 
at  the  commencement  of  this  suit.  This,  we  think,  was  clearly  er- 
roneous. The  terms  of  the  contract  do  not  warrant  that  construe^ 
tion,  but,  on  the  contrary,  by  the  very  terms  of  the  contract,  the 
plaintiff  was  entitled  to  reduce  the  property  to  actual  possession, 
when  he  pleased. 

The  result  is,  that  the  judgment  of  the  county  court  must  be  re* 
versed^ 
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Enocs  Wetheebee  v»  Adolphub  Elliboit. 

Tbe  manare  of  ■ntmals,  mado  upon  a  farm,  whether  spread  about  the  bars 
jarrf,  or  lying  in  piles  at  the  stalile  wtiidtiws,  or  lying  in  the  stables,  where 
it  has  been  suffered  to  accumulate,  will  pa:is  by  a  deed  of  the  freehold,  as 
appurtenant  to  it. 

And  the  tenant  will  have  no  right  to  remove  the  manure,  notwithetAndiof 
be  owned  the  crops  from  which  it  was  made,  if  it  appear  that  ihe  crops 
were  the  product  of  the  farm  ;  in  such  cave  the  rules  of  good  husbandry 
require*  that  the  manure  should  be  espcnded  upoo  the  farm. 

And  where  the  dnfendaat,  who  was  in  the  occupancy  of  the  farm,  as  tenant, 
at  il:e  time  of  tbe  conveyance  of  ihe  farm  by  the  owner  of  the  fee  to  the 
plaintifi*,  subsequent  to  that  conveyance  removed  from  the  furin  the  manure 
vhich  be  bud  before  suBured  to  accumubite  in  the  staWle,  it  was  hi-ld,  that, 
even  upon  the  suppositiofl,  that,  ns  between  the  deft^ndiuit  and  the  grantor 
of  the  plaintiflT,  the  defendant  had  the  right  to  remove  ihe  manure^  yet,  in 
the  absence  of  any  noiice,  eiiber  actmal^  or  couttruetntj  to  the  plaiotiiT,  of 
this  right,  the  delendani's  inUntiom  to  remnve  ii,  at  the  lime  he  piled  it  in 
the  stable,  could  not  affeci  the  plaintiff's  right  to  it,  unless  that  inlention 
was  mam/itUd  by  some  aci,  sufficient  to  put  the  plaintiff  upon  inquiry  at 
the  time  of  his  purchase. 

Trespass  for  taking  thirty  loads  of  raanDre.  Plea,  the  general 
issue,  and  trial  by  jury,  November  Term,  1844,— -Hbbard,  J.,  pre- 
siding. 

On  trial  the  plaintiff  gave  in  evidence  a  deed  to  himself  of  the 
farm  from  which  the  manure  was  taken,  dated  February  6,  1844, 
and  also  gave  evidence  tending  to  prove,  that,  at  the  time  the  deed 
was  executed,  there  was  upon  the  farm^  in  a  stable,  which  had  been 
used  for  a  hog  pen,  a  quantity  of  manure,  which  the  defendant  sub- 
sequently took  from  the  farnu 

The  defendant  gave  evidence  tending  to  prove,  that  he  had  for- 
merly owned  the  farm,  and  that  he  occupied  it  during  the  year  1843, 
and  that  tlie  manure  in  question  was  made  by  his  cattle  and  hogs, 
from  crops  raised  by  him  on  the  farm  during  that  year,  and  that  he 
piled  up  the  manure  in  the  stables  where  the  cattle  stood,  and  took 
it  from  the  stables  and  carried  it  off  the  farm,  without  throwing  or 
placing  it,  in  any  maimer,  upon  the  plaintiff's  land. 

The  plaintiff  Tequested  the  court  to  charge  the  jury^  that,  if  the 
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defendant  took  the  manare  from  the  farm  after  the  plaintiff  pur- 
chased  it,  even  if  the  manare  had  not  been  removed  from  the  sta- 
bles until  it  was  loaded  to  be  taken  away,  the  plaintiff  was  entitled 
to  recover  the  value  of  the  manure  so  taken.  But  the  court  in- 
structed the  jury,  that,  if  the  defendant  kept  the  manare  in  the  sta- 
bles, intending  to  remove  it  from  the  farm,  and  did  remove  it  with- 
out throwing  it  upon  the  plaintiff's  land,  the  plaintiff  could  not 
recover. 
Verdict  for  defendant.     Exceptions  by  plaintiff. 

S.  I\tUam  for  plaintiff. 

The  plaintiff  insists,  that  manure  in  a  stable  and  hog  pen  passes 
by  the  deed  with  the  land  upon  which  it  is  situated,  as  well  as  man- 
ure made  on  tlie  landt  after  the  execution  of  the  deed,  from  the 
ct€fp9  previously  raised  thereon.  Stone  v.  Proctor,  2  D.  Ch.  108. 
Ripley  v.  Paige,  12  Vt  353.  The  questimi  as  to  the  defendants 
intention  to  remove  the  manure  has  nothing  to  do  with  the  case. 

O.  P.  ChandUr  for  defendant. 

There  is  no  pretence,  that  the  manure  was  not  the  property  of 
the  defendant,  unless  it  had  become  part  of  the  realty  by  being 
thrown  upon  the  stable  floor  in  the  manner  detailed.  We  insist, 
that  this  comes  within  no  principle  ever  recognized  in  law;  and 
that  manure  no  more  becomes  a  part  of  the  realty,  in  such  case, 
than  would  grain,  or  potatoes,  if  thrown  into  a  corner  of  the  stable, 
for  the  purpose  of  being  afterwards  removed.  Stone  v.  Proctor^  2 
D.  Ch.  108. 

The  (pinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  principle  may  be  regarded  as  well  settled  in 
this  state,  that  the  manure  of  animals,  spread  about  the  bam  yard, 
or  laying  in  piles  at  the  stable  windows,  b  so  attached  to  the  land, 
that  it  passes,  by  a  deed  of  the  real  estate,  to  the  grantee.  It  was  so 
held  by  this  court  in  the  case  of  Stone  v.  Proctor,  2  D.  Ch.  108; 
and  this  would  seem  to  be  decisive  of  the  present  case,  unless  the 
situation  of  the  manure,  at  the  time  of  the  conveyance  of  the  free- 
hold to  the  plaintiff,  was  such  as  to  materially  vary  it  from  the  case 
cS  Stone  y.  Proctor.  Now  we  cannot  perceive  any  substantial  differ- 
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ence,  as  it  respects  the  rights  of  the  owner  of  the  freehold  to  the 
maniire,  whether  the  same  b  in  the  yard,  or  at  the  stable  windows^ 
or  in  the  stable,  where  the  same  has  been  saffered  to  accumulate. 
The  same  would,  in  either  case,  pass  by  a  deed  of  the  freehold,  as 
q>purtenant  to  it. 

But  it  is  urged,  that  the  manure  in  question  was  made  from  hay 
which  belonged  to  the  defendant,  and  that  therefore  he  had  the  right 
to  remove  it  This,  we  apprehend,  does  not,  under  the  circumstances 
of  the  case,  give  the  defendant  the  right  he  claims  of  removing  the 
manure.  It  appears,  that  the  defendant  occupied  the  farm  the  year 
preceding  the  removal  of  the  manure,  as  a  tenant ;  and,  as  we  un- 
derstand from  the  bill  of  exceptions,  the  manure  was  made  from  the 
craps  raised  upon  the  farm ;  which  the  rules  of  good  husbandry  re- 
quired should  be  used  and  expended  upon  and  about  the  farm.  Un- 
der such  circumstances,  in  the  absence  of  any  agreement  authoriz- 
ing it,  he  would  not  have  a  right  to  remove  the  manure  from  the 
hrm. 

The  court  below  seem  to  have  attached  importance  to  the  fact  of 
the  defendant's  inieniiony  by  keeping  the  manure  in  the  stables,  to 
remove  it,  and  to  have  so  instructed  the  jury.  This,  we  thinkj  un- 
qualified and  unexplained,  was  clearly  erroneous.  Even  upon  the 
supposition,  that,  as  between  the  defendant  and  the  grantor  of  the 
plaintiff,  the  defendant  had  the  right  to  remove  the  manure,  yet  in 
the  absence  of  any  notice,  either  actual^  or  constructive^  to  the  plain- 
iiff,  of  this  right,  the  defendants  mtentian  to  remove  it  could  not 
effect  the  plaintiff's  right  to  the  manure,  unless  that  intenticm  was 
jHumifested  by  some  act^  sufficient  to  put  the  plaintiff  upon  inquiry, 
I4  the  time  of  his  purchase* 

Upon  the  whole,  we  are  of  qpinion  that  the  instructions  to  the  jury 
were  wrong ;  and  consequently  the  judgment  of  the  county  court 
must  be  reversed. 
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Luther  Adams  v,  Reuben  B.  Dunklee, 

and 

Benjamin  B.  Saboeant  o.  Luther  Adams  and  Simeon  Sherwen. 

Where  A.  coDTeyed  to  B.  certain  preinisea  for  the  life  of  B.  and  faU  wife,  re- 
•erving  to  hinMeir  the  right  to  posMM  and  cultivate  th«  premieea  fur  the 
purpoee  of  enabling  him  to  perform  certain  covenanis  upon  hie  part  for  the 
support  nf  B.  and  his  wife,  and  B.  subsequently  recovered  judgment  ia  aa 
action  of  ejeciment  against  A.  for  a  breach  of  those  covenants,  upon  which 
no  writ  of  possesaion  was  taken  out,  it  was  held,  that  the  judgment  ter- 
minated A's  right  to  the  possession  of  the  premises,  and  that,  if  he  still 
undertook  to  manage  the  farm,  directly,  or  indirectly,  without  some  new 
license,  he  did  so  ss  a  wrong  doer,  and  acquired  thereby  no  right  to  tiM 
crops  raised  upon  the  farm,  as  against  B.,  or  the  holder  of  B*s  title. 

And  the  granting  part,  or  premises,  of  the  deed  having  conveyed  the  farm  to 
B.  *'  for  and  during  his  natural  life  and  the  lifn  **  of  his  wife,  the  habenAm 
being  to  B.  and  hit  wife^  naming  her,  it  was  held,  that  the  wife  did  not  ttke 
an  estate  in  lemaindwr,  nfter  the  death  of  B.,  but  that  the  entire  estate  ves- 
ted in  B.  for  his  own  life  and  that  of  his  wife,  and  that,  upon  Iub  decease, 
his  administrator  became  tho  trustee  and  holder  of  the  title,  for  the  benefit 
of  the  wife. 

No  one  can  take  an  immediate  and  present  estate  under  a  deed,  who  is  not 
#ia«ied  as  a  grantee  in  the  preroiae<s  or  granting  part,  of  the  deed,  provided 
any  one  is  there  named  ;  if  no  one  is  there  named,  the  grantee  may  be  as- 
certained from  other  pans  of  the  deed. 

And  it  is  not  unusual  for  the  premises  to  give  the  quantity  of  estnte  granted ; 
and  when  this  is  done,  the  grantee  named  in  the  premises  at  oncii  tak«a 
the  entire  estute  described  ;  and  any  limitation  in  the  kabemhan^  designed 
In  abridge,  or  lessen,  such  estate  of  tho  immediatM  grantee,  in  fuvnr  of  a 
party  not  named  in  the  premises,  will  be  treated  as  repugnant  and  in- 
operative. 

And  judgment,  in  this  case,  having  been  recovered  by  B.,  in  bis  life  tiasa, 
gainst  A.,  ia  an  action  of  ejectment,  for  a  breach  by  A-  of  certain  condi- 
tions under  which  he  was  to  retain  the  possession  of  the  farm,  and  A.  bar- 
ing subsequently  nssumad  to  ipanage  and  cultivate  the  farm,  it  was  held, 
ib^t  A.  acquired  no  titje  or  attachable  interest  in  the  crop^  thus  raised  bj 
him  upon  the  farm,  and  that  the  administrator  of  B.  might  maintain  re- 
plevin against  A.  for  the  crops  thus  raised,  and  that  an  officer,  who  had 
atUched  the  crops  as  the  property  of  A.,  could  not  sustain  trover  against 
the  administrator  of  B.  for  taking  and  carrying  away  the  .crops  by  virtna 
pf  hia  writ  of  replevi?. 
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Tat  case  of  Adams  t.  Dunklee  was  replevin  for  a  quantity  of 
rje  and  oats  in  the  straw  and  corn  in  the  stalk.  Plea,  not  guiltj, 
and  trial  by  the  jury,  March  Term,  1845, — ^Hebard,  J.,  presiding. 

Od  trial  the  plaintiff  gave  in  evidence  an  indenture,  executed  by 
the  defendant  and  Timothy  Olcott,  by  which  the  defendant  leased 
to  Olcott,  **  for  and  during  his  natural  life  and  the  life  of  Hannah 
Olcott,  his  wife,"  a  certain  farm  in  Chester,  reserving  the  right  to 
occupy  and  improve  the  same,  for  the  purpose  of  enabling  him  to 
perform  certain  covenants  upon  his  part,  contained  in  the  indenture, 
for  the  support  of  Olcott  and  his  wife ;  and  the  habendum  was  in 
these  words; — '*  To  have  and  to  hold  the  above  described  premisesi 
with  the  appurtenances,  to  them,  the  said  Timothy  Olcott  and  Han- 
aah  Olcott,  for  and  during  their  and  each  of  their  natural  life,  to 
their  use  and  benefit  during  said  term." 

The  plaintiff  also  proved  the  following  facts.  At  the  February 
Term  of  the  supreme  court  in  Windsor  county,  in  1844,  Olcott  re- 
covered judgment  against  Dunklee  in  an  action  of  ejectment,  for  a 
breach  of  the  covenants  for  support  contained  in  the  indenture.  On 
the  thirtieth  day  of  March,  1844,  Olcott  deceased,  leaving  a  will,  in 
which  one  Edson  was  appointed  executor.  Afterwards,  Edson  hav- 
ing declined  the  trust,  Adams,  the  plaintiff  in  the  replevin,  was  ap- 
pointed administrator  with  the  will  annexed.  At  the  time  of  recov- 
ering the  judgment  in  the  action  of  ejectment  both  Olcott  and 
Donklee  resided  upon  the  farm,  and  Dunklee  and  the  widow  of 
Olcott  continued  to  reside  there  at  the  time  these  suits  were  com^ 
menced  ;  and  no  writ  of  possession  had  ever  been  taken  out  upon 
the  judgment ;  but  the  costs  bad  been  paid  by  Dunklee.  The  prop- 
erty replevied  was  raised  upon  the  farm  by  one  Daniel  Davis,  in  the 
summer  of  1844,  under  an  agreement  with  Dunklee,  by  which  the 
produce  was  to  be  divided  between  them.  Edson  informed  Davis, 
after  the  decease  of  Oleott,  and  before  he  declined  to  act  as  execu- 
tor, that,  if  he  occupied  the  farm,  it  must  be  as  tenant  to  Edson. 

It  also  appeared,  that  the  property  in  question  had  been  attached 
by  one  Sargeant,  a.  constable,  as  the  property  of  Dunklee,  by  leav- 
ing a  copy  at  the  town  clerk's  office;  and  the  second  case  above 
named, — Sargeant  v.  Adams  4*  Sherwin, — was  trover  for  the  same 
pff(^>erty,  brought  by  the  constable,  the  alleged  conversion  being  the 
taking  of  the  prc^rty  by  virtue  of  the  writ  of  replevin,  which  was 
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served  by  Sherwin.  This  saity  alto,  was  tried  by  jary  upon  tlie 
general  issae,  March  Term,  1845, — ^Hebard,  J.^  presiding, — and 
the  same  facts  appeared,  as  to  the  title  of  Adams  to  the  property,  as 
were  shown  in  the  action  of  replevin. 

The  court  directed  the  jury  to  return  a  verdict  for  the  defendant 
in  the  action  of  replevin,  and  for  the  plaintiff  in  the  action  of  trover. 
Exceptions  were  taken  to  the  decbion  in  both  cases ;  and  the  two 
cases  were  heard  together  in  the  supreme  court 

X.  Adams  for  the  plaintiff  in  the  action  of  replevin,  and  for  the 
defendants  in  the  action  of  trover. 

The  legal  title  to  the  farm,  on  which  the  grain  was  raised,  was  in 
the  administrator  of  Olcott,  together  with  the  right  of  immediate 
possession.  For  the  title,  which  Olcott  recovered  in  the  action  of 
ejectment,  did  not  end  at  his  death,  but  remained  as  security  for  all 
damages  sustained  by  reason  of  the  neglect  of  Dunklee  to  fulfil  the 
covenants  in  the  indenture. 

The  construction  given  to  the  indenture  and  the  judgment  in 
ejectment  by  the  court  below, — which  was,  that  Olcott's  title  ended 
at  his  death  and  thereby  DunkJee  was  in  as  of  his  former  right,— — 
is  directly  in  conflict  with  well  settled  general  principles ;  such  as 
that  a  person,  not  named  in  the  premises  of  a  deed,  cannot  take  by 
the  habendum.  Doe  d.  Timmis  v.  SteeU  eial,4  Ad.  d&  £3.  [45  E. 
C.  L.]  663,  explaining  Spyve  v.  Topham,  3  East  115.  2  Bac.  Ab. 
494,  496.  Chamberlain  v.  Crane,  1  N.  H.  64.  12  £.  C.  L.  359. 
The  whole  estate  is  given  to  Olcott  in  the  premises,  not  only  for  his 
own  life,  but  for  the  life  of  his  wife ;  his  wife  did  not  sign  the  deed; 
and  the  attempted  covenants  to  her  are  absolutely  void.  1  Chit  PL 
3,  4,  and  note  (g.)    How  v.  Howy  1  N.  H.  49. 

If  we  are  correct  in  our  first  position,  it  follows,  that  Dunklee  most 
be  regarded  as  a  trespasser  in  remaining  on  the  farm.  Gilb.  Ev. 
242.  2  Bl.  Com.  146,  note  (m.)  1  Price  50.  Green  v.  Biddie,  5 
U.  S.  Cond.  R.  384.  10  Vt.  504.  Birch  v.  Wright,  1  T.  R.  373. 
1  Chit  Pr.  92,  161,  258,  752.  4  Vt.  327.  2  Kent  361,  362. 
Taunton  v.  Costar,  7  T.  R.  431.  Bridges  v.  Smyth,  15  E.  C.  L^ 
481.  Upton  V.  Witherwick,  11  E.  C.  L.  8.  1  Cov.  &  H.  Dig. 
466.  1  Hilliard  9,  189.  3  Cruise  431.  The  produce  of  the  farm 
never  vested  in  Dunklee ;  but  the  legal  title  was  to  remain  in  Olcott 
during  the  continuance  of  the  life  estate. 
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iV.  Richardson  and  J.  BarrM  for  defendant  in  rq>lenn  and 
plaintiff  in  the  action  of  trover. 

1.  The  administrator,  if  he  took  any  interest  in  the  land,  had 
no  right  to  seize  the  crops' which  Danklee  had  raised  upon  it; 
they  were  raised  by  him  in  good  faith ;  Olcott  had  permitted  him  to 
go  on,  under  their  contract,  after  the  recovery  in  ejectment,  and  he 
was,  at  least,  such  a  tenant,  as  to  be  entitled  to  the  crops. 

2.  The  administrator  took  no  estate  or  interest  in  the  real  estate. 
In  the  ejectment  Olcott  recovered  according  to  his  right ;  Rev.  St. 
c.  35,  §  6 ;  his  right  was  a  contingent  life  estate ;  Oleott  v.  Dmn^ 
kite,  16  Vt  478 ;  and  after  his  decease,  his  wife,  Hannali  Olcott, 
look  by  remainder  in  her  own  right  1  Shep.  Touch.  75,  76. 
Spyve  V.  Tapham,  3  East  115.  Cra  Jac.  372,  563,  564.  Co.  Lit 
7  a,  and  note  33.  Vin.  Ab.  F,  52,  53.  4  Com.  Dig.  16a  Dunk* 
lee  remained  in  possession,  furnishing  the  support  for  Mrs.  Olcott, 
and  is  in  under  the  ccmtract  with  her,  and  is  the  owner  of  the  prop- 
erty attached. 

The  q>inion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  The  case  of  Adams  v.  Dunklee  was  replevin  for 
a  quantity  of  rye  and  oats  in  the  straw,—  and  that  of  Sargeani  ▼. 
Adams  and  iSftertMn  was  trover  for  the  same  property.  Sargeant,  as 
an  officer,  had  attached  it  on  several  writs  of  attachment  against 
Dunklee,  and  the  conversion  complained  of  was  the  subsequent 
taking  under  the  writ  of  replevin,  which  was  served  by  Sherwin. 

The  action  of  replevin  was  prosecuted  to  a  trial,  and  terminated 
in  a  judgment  in  favor  of  Dunklee,  on  the  ground  that  Adams,  the 
plaintiff  therein,  did  not  own  the  property  replevied.  The  action 
of  trover  also  terminated  in  a  judgment  in  favor  of  Sargeant  Ez- 
ceptiims  were  taken  in  both  cases,  and  they  are  now  submitted  U^ 
gether. 

In  reference  to  the  action  of  replevin  it  is  sufficient  to  remark, 
that  it  was  brought  and  prosecuted  as  an  adversary  suit,  founded  on 
an  alleged  right  of  property  in  Adams.  That  right  was  negatived 
by  the  judgment  of  the  county  court,  and  no  question  is  reserved  in 
the  case,  except  the  question  of  pr<^[>erty  in  Adams.  That  question 
is  alike  decisive  of  both  cases. 

The  controversy  in  these  suits  has  grown  out  of  the  different 
49 
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constractions,  whieh  the  parties  have  given  to  a  certain  fife-lease 
executed  by  Dunklee  to  one  Timothy  Olcott,  who  is  now  dead,  and 
whom  Adams  represents,  as  administrator.  That  instrument  was 
the  subject  of  protracted  litigation  between  01cott>  in  his  lifetime^ 
and  Dunklee,  as  to  their  respective  rights  and  estates  under  it.  And 
it  was  finally  settled,  that,  while  Olcott  took  and  retained  a  freehold, 
or  life  estate,  Dunklee  had  only  a  right  of  possession,  as  incident  to 
his  covenants  to  manage  and  carry  on  the  farm,  and  furnish  the  stip- 
ulated support  to  Olcott  and  his  wife  from  the  avails  of  the  farm. 
His  right  so  to  occupy  and  possess  was  regarded  simply  as  the  means 
of  enabling  him  to  perform  his  covenants.  And  hence  it  was  con- 
sidered, that,  when  he  violated  his  covenants  touching  the  support, 
his  right  to  occupy  and  possess  was  ipso  facto  determined.  Olcott 
was  accordingly  allowed  to  recover  the  farm  in  an  action  of  eject- 
ment against  Dunklee.     See  Olcott  v.  Dunklee,  16  Vt.  47B. 

The  crops  claimed  in  these  conflicting  suits  were  raided  upon  th^ 
farm  by  one  Davis,  afler  final  judgment  in  the  action  of  ejectment, 
(upon  which  judgment  no  writ  of  possession  was  ever  issued,)  and 
after  the  death  of  Olcott.  Davis  had  been  told  by  Edscm,  the  person 
named  as  executor  in  Olcott's  will,  that  if  he  cultivated  any  part  of 
the  farm,  he  must  do  so  as  a  tenant  under  him.  Edson  soon  after- 
wards declined  to  accept  the  office  of  executor,  and  Adams  wds  ap- 
pcHUted  administrator  with  the  will  annexed.  But  in  the  mean  time 
Dunklee  contracted  with  Davis  to  cultivate  a  portion  of  the  farm 
upon  shares  under  him,  and  Davis  accordingly  proceeded  to  raise 
the  crops  now  in  question. 

Upon  the  foregoing  facts  the  question  arises,  whether  Dunklee  ac- 
quired any  interest  in  these  crops,  as  against  Adams,  the  adminis- 
trator. The  judgment  in  ejectment  had  already  terminated  Dunk- 
lee's  right  of  possession ;  and  if  he  undertook  still  to  manage  the 
farm,  directly  or  indirectly,  without  some  new  license  for  the  pur- 
pose, he  did  so  without  right  and  as  a  wrong  doer.  And  we  think 
he  acquired  no  right  by  such  wrongful  interference^  which  could 
stand  against  the  claims  of  the  Olcott  title^  which  is  admitted  still  to 
exist.  The  consequence  is,  that  Adams,  and  not  Dunklee,  was  en- 
titled  to  claim  the  crops  in  dispute,  provided  he  was  the  legal  trustee 
and  holder  of  the  Olcott  title.  It  is  insisted  that  he  was  not ;  but 
tliat,  upon  the  death  of  Olcott,  that  title  passed  to  his  widow,  who  is 
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stiU  iiFing.  And  if  this  be  so,  it  must  follow,  that  the  action  of  re- 
plevin was  unfounded,  and  that  the  other  action  should  be  sustained 
upon  the  possession  of  Sargeant,  the  officer,  though  Dunkiee  had  no 
attachable  interest  in  the  property,  and  though  Uie  attachment  should 
be  deemed  a  trespass  upon  the  widow's  rights. 

The  remaining  question,  then,  relates  to  the  Olcott  title,  as  be- 
tween the  widow  and  the  administrator.  And  this  must  depend  od 
the  construction  of  the  lease,  or  conveyance,  from  Dunkiee  to  Olcott, 
before  mentioned.  That  "  indenture,  bargain,  or  lease,"  as  it  is 
called,  professes  to  be  between  Dunkiee  of  the  first  part,  and  Olcott 
of  the  second  part ;  and  Dunkiee,  for  the  expressed  consideration  of 
two  thousand  dollars  received  of  Olcott,  ''doth  by  these  presents  let 
and  lease  to  him  the  said  Timothy  Olcott,  far  and  during  his  nai^ 
ural  life^  and  the  life  of  Hannah  Olcott  his  wife,  all  that  certain 
farm,"  d&c. — '*  To  have  and  to  hold  the  above  described  premises, 
with  the  appurtenances,  to  him  the  said  Timothy  Olcott ^  and  IJan- 
nah  Olcott,  for  and  during  their,  and  each  of  their,  natural  life,  to 
their  use  and  benefit  during  said  term."  The  question  is,  whether 
Timothy  Olcott  took  an  estate  for  both  lives,  or  whether  a  contio^ 
gent  remainder  was  created  for  Hannah  Olcott,  which  became  ves- 
ted on  the  death  of  her  husband. 

It  may  be  remarked,  that  the  rules  for  the  structure  and  exposi* 
tion  of  deeds  of  conveyance  are  emphatically  of  the  artificial  and 
technical  class,  and  must  depend  upon  authority.  And  by  those 
rules  the  premises,  or  granting  part,  of  a  deed  is  that  which  passes 
the  estate  from  the  grantor,  and  usually  vests  it  in  the  grantee.  And 
hence  it  is  universally  acknowledged,  that  no  one  can  take  an  im- 
mediate or  present  estate  under  the  deed,  who  is  not  named  as  a 
grantee  in  the  premises,  provided  any  one  is  therein  named ;  if  no 
one  is  there  named,  the  grantee  may  be  ascertained  from  other  parts 
of  the  deed.  But  it  is  not  required,  that  the  quantity  of  estate 
granted  should  be  mentioned  in  the  premises,  and  much  less  that  any 
intended  qualifications  or  limitations  of  it  should  be  there  mentioned ; 
all  this  may  her  left  to  be  fixed  and  determined  by  the  habendum 
clause  in  the  deed.  It  is  not  unusual,  however,  for  the  premises  to 
give  the  quantity  of  estate  granted.  And  when  this  is  done,  it  ap- 
pears to  be  settled,  that  the  grantee  named  in  the  premises  at  once 
takes  the  entire  estate  described ;  and  that  an^  limitation  in  the 
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habendum  designed  to  abridge  or  lessen  such  estate  of  the  immedi- 
ate grantee,  in  favor  of  a  party  not  named  in  the  premises,  shaU  be 
treated  as  r^agnant  and  inoperative.  The  authorities  cited  to 
these  points  sufficieiUly  confirm  the  rules  I  have  here  stated.  The 
case  of  Spy ve  t.  Topham^  3  East  115,  is  urged  in  argument,  as  hav- 
ing held  a  different  doctrine.  But  the  question  there  was,  whether 
the  indenture  had  been  rendered  void  by  the  insertion  of  a  wrong 
name  in  the  premises.  And  the  court  merely  rejected  the  name  in 
that  place  as  surplusage,  and  gave  effect  to  the  deed  as  if  no  name 
had  speared  in  the  premises. 

Here  the  immediate  grant  in  the  premises  is  to  Timothy  Olcott 
for  his  own  life  and  the  life  of  his  wife.  The  entire  estate  for  both 
lives  is  thus  granted  to  him  in  the  first  instance ;  and  to  hold  that 
the  wife  took  in  remainder  afler  his  death  would  be  to  abridge  and 
lessen  the  estate  once  vested  in  him.  And  as  the  weight  of  author- 
ity is  decidedly  opposed  to  such  a  constructi<m  of  the  deed,  we  do 
not  feel  at  liberty  to  adopt  it. 

The  result  is,  that  judgment  in  both  cases  must  be  reversed. 


Cyrus  Dolbear  v.  Town  op  Hancock. 

No  authority  to  serve  a  process  can  be  conferred  upon  one,  who  has  not 
power  by  sUtute  for  that  purpose,  without  a  judicial  act  of  the  magistrate 
wbo  signs  the  process. 

Where  a  writ,  returnable  to  the  eoanty  ooart,  was  directed,  by  the  magistnte 
who  signed  it,  in  these  words,— «*  To  any  sheriff  or  constable  in  the  state, 
or  to  E.  K.  Gladding,  constable  of  Granville,"  omitting  to  sUte  therein 
the  statute  reasons  for  making  a  special  authorization,  and  the  writ  was 
served  by  Gladding  out  of  the  town  of  which  he  was  consuble,  it  was  held, 
that  the  service  made  by  him  was  void. 
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And  tha  cooaty  court  have  no  power  to  parmit  the  magiatrate,  who  sigoad 
the  writ,  to  amend  the  direction,  after  the  case  haa  been  entered  in  court,  by 
Ineertiog  therein  the  itatute  reasons  for  making  the  authorization ;  and  the 
affidavit  of  the  magistrate,  that  he  omitted  the  requisite  matter  by  mistake, 
can  have  no  effect. 

In  this  cabs  the  original  writ,  which  was  returnable  to  the  coon- 
tj  court,  November  Term,  1842,  was  signed  by  a  justice  of  the 
peace,  and  was  directed  in  these  words; — "To  any  sheriff  or  con- 
stable in  the  state,  or  to  E,  K.  Oladding,  canstabh  of  Granviile ; " 
and  the  serrice  was  made  by  Gladding  out  of  the  town  of  which  he 
was  constable.  At  the  term  at  which  the  case  was  entered  in  court 
the  defendants  pleaded  in  abatement,  that  the  writ  was  not  served  by 
any  officer  or  other  person  by  law  authorized  to  serve  it.  Upon 
this  plea  issue  was  jmned ;  and  at  the  same  time  the  plaintiff  moved 
for  leave  to  amend  the  process,  by  inserting,  in  the  direction  of  the 
writ,  that  no  proper  officer  could  be  seasonably  had  to  serve  it,  and 
that  the  person,  to  whom  it  was  directed,  was  an  indifferent  person. 
To  the  allowance  of  this  amendment  the  defendants  objected.  The 
plamtiff  then  offered  the  affidavit  of  the  justice  of  the  peace,  who 
signed  the  writ,  stating,  that  he  knew,  at  the  time  of  signing  the  writ, 
that  Gladding  had  no  power,  as  constable  of  Granville,  to  serve  it, 
and  that  he  intended  to  authorize  him,  as  a  disinterested  person,  to 
serve  it,  for  the  reason  that  no  proper  officer  could  be  seasonably  had, 
and  that  be  supposed,  at  the  time,  that  the  writ  was  properly  direct* 
ed  for  that  purpose.  The  defendants  objected  to  this  testimony,  as 
irrelevant;  but  the  court  received  the  affidavit,  and  permitted  the 
plaintiff  to  amend.  Exceptions  by  defendants.  Upon  the  general 
isnie,  subsequently  joined  in  the  case,  judgment  was  rendered  for 
the  plaintiff. 

C.  CU)oUdge  for  defendants. 

1.  There  was  a  total  want  of  authority  in  the  person  named 
in  the  process  to  serve  it;  he  had  no  such  authority  as  constable, 
and  the  words  ''  constable  of  Granville"  are  mere  surplusage.  The 
process  is  the  same,  then,  as  if  directed  ''to  E.  K.  Gladding."  A 
direction  to  one«  by  his  name  only,  who  has  not  official  authority, 
confers  none.  The  appointing  one  to  serve  legal  process,  who  is 
not,  by  virtue  of  his  office,  authorized  so  to  do,  is  a  judicial  act. 
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Behee  ▼.  J^tel,  2  Vt.  314.     Kellogg,  ex  parte,  6  Vt.  509.     Kelly  v. 
Paris,  10  Vt.  261.     Ross  v.  Fuller,  12  Vt.  265. 

2.  The  amendment  was  improperly  allowed.  There  waa  noth- 
ing to  amend  by  ;  the  process  was  utterly  void.  Hearsey  r.  Brad' 
bury,  9  Mass.  95.  Campbell  v.  Stiles,  lb.  207.  Wood  t.  Ross,  11 
lb.  271.  Brier  v.  Woodbury,  I  Pick.  362,  366.  JBno  v.  JFWsto, 
6  Day  122. 

3.  The  testimony  of  the  justice,  who  signed  the  writ,  was  inad- 
missible. The  act  of  the  person  assuming  to  make  service  was  in- 
operative and  void,  token  done,  for  the  want  of  authority  in  him  to 
do  it.     No  such  act  can  be  made  valid  by  relation,  or  intendment. 

A,  P.  Hunton  and  R.  Walker  for  plaintiff. 

1.  The  amendment  was  properly  allowed.  The  rule  in  thb  state 
is,  that ''  any  of  the  courts"  "  may  at  any  time  permit  either  of  the 
parties  to  amend  any  defect  in  the  process,  or  pleadings."  1  Tol. 
St.  74.  Rev.  St.  161.  To  this  rule  there  is  no  exertion.  Mattocks 
V.  Steams  et  uz,,  9  Vt.  326.  Sherman  v.  Prop,  of  Conn.  Ricer 
Bridge,  11  Mass.  338.  In  Chadwick  v.  Divol,  12  Vt  499,  the  writ 
was  served  by  a  sheriff,  to  whom  it  was  not  directed,  and  the 
court  allowed  it  to  be  amended.  And  the  same  was  done  in  Hersey 
V.  Bradbury,  9  Mass.  95. 

2.  The  court  did  not  err  in  admitting  the  testimony.  If  any 
doubt  existed,  after  inspection  of  the  record,  as  to  the  facts,  it  was 
proper  that  it  should  be  removed  by  extrinsic  evidence.  Richard" 
son  V.  MeUish,  3  Bing.  334.  [11  £.  C.  L.  127.]  3  BL.Conu  410. 
Wynne  v.  Thomas,  Willes  563,  570. 

3.  The  process  was  sufficient,  without  amendment.  It  is  not  ne- 
cessary that  either  of  the  facts  should  be  stated  in  the  direction  of  a 
writ,  which  must  be  found  by  the  magistrate  signing  it,  before  au- 
thorizing a  person  to  serve  it.  Bell  v.  Chipman,  2  Tyl.  423.  MU- 
ier  V.  Hayes  et  id.,  Brayt.  21.  Rev.  St.  ISO,  §  7;  484,  Form  3; 
179,  ^  6.  1  Sw.  Dig.  610.  A  justice  must  find  the  same  facts,  be- 
fore authorizing  a  person  to  serve  process  returnable  before  himself; 
but  they  need  not  appear  upon  the  process ;  Rev.  St  171,  §  22. 
A  subpwna  ad  testijicandum  formerly  contained  a  direction  to  an  in- 
different person,  naming  him,  but  stated  no  want  of  an  officer; 
Slade's  St  323;  it  is  now  in  common  form;  Rev.  St.  490;  yet  the 
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proTisions  of  the  law  are  not  altered.  Slade's  St  133,  §  26 ;  Re?. 
St  176,  ^  65.  In  the  direction  of  each  of  the  two  warrants,  in  pro- 
oeedmgs  for  the  removal  of  a  pauper,  a  fact  is  stated;  Slade's  St. 
324,326;  Rev.  St.  600,  601;  yet  none  is  required  to  be  found; 
Rer.  St.  102,  ^4.  In  the  direction  of  a  warrant  for  commitment  of 
a  person  refusing  to  make  a  deposition  no  fact  was  stated,  though  a 
person  was  named ;  Slade's  St  331 ;  yet  it  was  required  that  a  fact 
should  be  found ;  Slade's  St  83,  $  62;  it  is  now  in  common  form ; 
Rey.  St  4d6.  The  direction  of  a  citation  to  a  party  to  attend  the 
taking  of  a  deposition  stated  only  that  the  person  to  serve  it  was  in- 
different; SIade'sSt83;  Rev.  St  497;  yet  the  justice  was  required 
to  find  every  fact  necessary  in  this  case.  Rev.  St.  204,  ^  3 ;  lb. 
171,  ^  32 ;  lb.  180,  ^  7. 

Tl(e  opinion  of  the  court  was  delivered  by 

RorcE,  Ch.  J.  This  case  is  presented  on  exceptions  taken  in 
the  county  court  in  reference  to  a  plea  in  abatement.  The  ground 
of  the  plea  was,  that  the  writ  was  served  by  a  person  possessing  no 
authority  to  make  the  service,  either  as  a  public  officer,  or  by  spe- 
cial appointment.  The  direction  was  to  any  sheriff  or  constable, 
d&c,  ''or  to  E.  K.  Gladding,  constable  of  Granville."  The  plaintiff 
moved,  that  the  magistrate,  who  signed  the  writ,  should  be  permits 
ted  to  insert  the  statute  grounds  for  making  a  special  direction  of 
the  writ,  and  also  for  selecting  the  person  named.  This  was  per- 
mitted by  the  court ;  and  the  ground  of  abatement  was  treated  as 
being  thereby  removed.  To  this  course  the  defendants  excepted ; 
and  they  still  insist  upon  their  plea. 

The  sole  question  is,  whetlier  the  court  erred,  in  attempting  to 
care  the  defect  in  the  manner  stated. 

It  is  needless  to  say,  that  the  affidavit  of  the  magistrate,  that  he 
omitted  the  requisite  matter  by  mistake,  should  have  no  influence 
on  the  question.  The  case  seems  to  have  little  analogy  to  that  of 
Chadunck  v.  Divoll,  13  Vt  499,  where  the  writ  was  served  by  a 
puUic  officer,  to  whom  it  had  not  been  previously  directed.  To 
render  that  case  an  authority  for  this,  it  should  have  appeared,  not 
only  that  the  court  allowed  a  direction  to  the  officer  to  be  inserted 
in  the  writ  after  service  made^  but  that  the  officer  was  appointed  to 
his  office  after  he  had  attempted  to  serve  the  writ    Here  there  was 
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neither  a  general  nor  special  authority,  when  the  pretended  service 
was  made;  and  without  a  judicial  act  of  the  magistrate  no  authority 
could  be  conferred.  Kdlogg,  ez  parte,  6  Vt.  50^.  KeUy  t.  Paris, 
10  Vt.  261.  But  it  was  too  late  for  the  exercise  of  judkiid  power, 
by  the  magistrate,  when  this  amendment  took  place.  We  can  only 
regard  the  service  as  entirely  void ;  and  hence  no  amendment  coold 
make  it  good. 

Judgment  reversed,  and  judgment  that  the  writ  abate. 


Town  op  Hartfokd  r.  Town  of  Ha&tland. 

A  Mtllemeiit  by  seTeii  years  reaidenca,  under  the  itataia,  caa  only  he  ac- 
quired bj  peraona  abore  the  age  of  legal  majority.  No  allowance  can  be 
made  for  any  length  of  reaidence  during  infancy,  though  it  may  have  been 
afler  emancipation. 

A  removal  from  town,  with  the  person's  fiimily  and  effects,  and  a  residenca 
for  several  months  in  another  town,  will  interrupt  the  gaining  a  aettleamttt 
by  seven  yean  reaidence,  notwithstanding  the  person  may,  at  the  time  of 
removal,  contemplate  a  return  at  some  future,  but  indefiliite,  time. 

Whether  a  person  was  legally  chargeable  to  a  town,  so  as  to  entitle  them  to 
institute  proceedings  for  his  removal  as  a  pauper,  must  depend  opoo  tba 
degree  of  his  destitution  and  poverty  at  the  time  the  proceedings  were  ta- 
ken. 

In  this  case  the  paupers  removed  were  a  widow,  who  was  sickly  and  sabjeet 
to  fits,  and  her  children,  who  were  of  tender  age  ;  and  it  appeared,  that, 
previous  to  their  removal,  relief  had  been  afforded  to  them  by  the  town  in- 
stituting the  proceedings ;  and,  it  appearing  that  the  widow  had  no  propei^ 
ty,  nor  intereat  in  any  property,  except  auch  as  was  subject  to  attachnaeBl« 
or  was  placed  beyond  her  immediate  control  by  reason  of  other  liensy  and 
except  certain  household  furniture,  which  it  did  not  appear  waa  any  more 
than  sufficient  to  enable  her  to  live  comfortably  with  her  children,  it  was 
held,  that  she  must  be  considered  as  chargeable,  and,  as  such,  subject  to 
removal. 
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Appbal  from  an  order  of  removal  of  S<^hroiiia  AdaJine  Patch  and 
her  children  from  Hartford  to  Hartland,  made,  March  12,  1844,  by 
two  justices  of  the  peace,  ander  the  statute.  Pleas,  that  the  paupers 
had  not  their  legal  settlement  in  Hartland,  and  that  they  were  not 
legally  churgeaUe  to  Hartford  at  the  time  of  removal,  and  trial  by 
jnry,  November  Term,  1844, — ^Hebard,  J.,  presiding. 

On  trial  it  appeared  that  William  Patch,  the  husband  of  the  said 
Sophronia,  had  a  derivative  settlement  in  Hartland  at  the  time  of 
his  death,  which  was  Angost  1,  1843,  unless  he  had  acquired  a  seU 
tlement  in  Hartford  by  seven  years'  residence ;  in  reference  to  which 
the  facts  appeared  as  follows.  In  Novembert  1826,  when  he  was 
eighteen  years  of  ngp,  his  mother,  who  was  a  widow,  informed  him 
that  he  must  take  care  of  himsdf,  and  that  she  would  not  call  upon 
him  for  any  of  his  earningB,  nor  interfere  with  him  in  any  way ; 
and  thereupon  he  contracted  to  live  with  one  Wright,  in  Hartford, 
and  did  live  with  htm,  until  he  was  twenty  one  years  of  age.  In  the 
spring  of  1830,  soon  after  he  became  of  age,  he  went  to  Whitehall 
to  work  doring  the  season,  leaving  part  of  his  clothes  and  effects  at 
Hartford  ;  and  after  an  absence  of  five  or  six  months  he  returned  to 
Hartfcvd,  as  he  had  intended,  and  was  then  married  to  the  said  So* 
pfaronia.  He  continued  to  reside  in  Hartford  until  February,  or 
March,  1834,  when  he  removed  with  his  family  to  Lebanon,  New 
Hampshire,  for  the  purpose  of  working  with  his  brother  at  making 
shoes  amd  perfecting  himself  in  the  trade,  leaving  scMne  of  his 
household  effects  and  his  cow  in  Hartford.  He  soon  after  formed 
a  partnership  vrith  his  brother,  and  worked  with  him  until  April, 
when  the  partnership  was  dissolved,  and  he  subsequently  carried  on 
the  business  alone.  After  the  formation  of  the  partnership  he  re* 
moved  all  his  effects  and  his  cow  to  Lebanon.  He  hired  a  house, 
and  planted  a  garden,  and  phmted  a  piece  of  potatoes  upon  shares, 
and  eontinned  in  this  way  until  June,  1834,  when  he  sold  his  inter* 
est  in  his  garden  and  potatoes  and  removed  to  Hartford ;  where  he 
continued  to  reside  until  March,  1841 ;  when  he  again  removed  to 
Lebanon  and  resided  there  until  his  death. 

The  testimony  farther  tended  to  show,  that  the  father  of  the  said 

Sophronia  died  in  1829,  leaving  three  heirs,  and  that  one  Combs 

was  appointed  administrator  npon  his  estate,  and  that  there  was 

feond  in  his  hands,  npon  the  setdement  of  his  admmistration  ac- 

50 
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count  in  October,  1890,  a  balance  of  966,37,  belonging  to  the  hmrs ; 
that  Combs  was  then  appointed  guardian  of  the  minor  children,  of 
whom  the  said  Sophronia  was  one ;  and  that  he  had  never  made  anj 
settlement  in  the  probate  court,  as  guardian ;  but  Condw  testified, 
that  he  had  no  funds  in  his  hands,  as  guardian,  and  thai  he  had  had 
none  for  some  jears.  In  the  settlement  of  the  estate  of  the  fiither 
of  said  S(^hronia,  the  reversion  of  the  widow's  dower  remained  on- 
sold  ;  and  the  said  Sophronia's  share  of  this  was  worth,  at  the  time 
the  order  of  removal  was  made,  from  $30  to  940 ; — but  the  plaintilb 
offered  to  prove,  that  this  prq|>erty  had  been  attached,  in  an  aolkm 
against  said  Sc^hronia,  and  that  judgment  was  recovered  in  the  soil 
against  her  a  few  days  before  the  order  of  removal  was  made;  to 
this  evidence  the  defendants  objected ;  but  it  was  admitted  bj  the 
court.  It  did  not  appear,  that  execution  had  been  taken  out  upon 
that  judgment.  Soon  after  the  death  of  her  husband  the  said  So* 
phronia  returned  to  Hartford,  being  then  possessed  of  a  cow,  three 
beds  and  bedding  for  the  same,  and  some  other  articles  of  hoosehotd 
furniture,  of  the  value,  in  all,  of  about  980 ;  but  the  plalntifls  gmwB 
evidence  tending  to  prove,  that  her  mother  claimed  to  own  sonie 
part  of  the  furniture,  and  that  her  brother  had  kept  the  cow  for  more 
than  a  jear  before  the  order  of  removal  was  made,  for  which  be  had 
not  been  paid,  and  for  which  he  claimed  a  lien  upon  the  cow.  It 
^^ared  that  William  Patch  left  some  wearing  apparel  at  his  de- 
cease, which  became  the  property  of  the  said  Sophronia ;  but  there 
was  no  testimony  tending  to  show  whether,  or  not,  she  had  any  of 
this  in  her  possession  at  the  time  the  order  of  removal  was  made. 
It  also  appeared,  that  the  said  William  erected  a  small  house  in  1899, 
by  permission  of  his  mother  in-law,  upon  the  land  which  she  held  as 
her  dower,  which  was  worth,  as  the  testimony  tended  to  prove,  from 
925,00  to  940,00  to  remove  from  the  land ;  that  he  subsequently  leased 
the  house  to  one  Bailey,  at  a  rent  of  912,00  per  year;  that  at  his 
decease  the  rent  for  one  year  remained  due  from  Bailey ;  and  thai 
no  administration  had  been  taken  out  upon  his  estate ; — and  there 
was  no  evidence  tending  to  prove  that  this  property  had  been  sold,  or 
disposed  of. 

The  testimony  on  the  part  of  the  plaiutiffi  tended  also  to  prove, 
that  the  said  Sophronia,  at  the  time  the  order  of  removal  was  made 
and  for  a  considerable  time  previous^  was  in  feeble  heakb  and  sub* 
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jeet  to  fits ;  and  that  the  town  of  Hartford  bad  paid  about  fire  dollars 
Ibr  idief  afforded  her  immediately  before  the  making  of  the  order. 

The  defendants  requested  the  conrt  to  instr  act  the  jury; — 1,  That 
if  they  believed  there  was  the  agreement  between  the  said  William 
and  his  mother,  before  he  went  to  reside  in  Hartford,  which  the 
testimony  tended  to  show,  he  was  emancipated ;  and  that,  if  he  con- 
tinned  to  reside  and  have  his  home  for  seven  years  continuously 
from  that  time  in  Hartford,  he  thereby  gained  a  legal  settlement  in 
Hartford;  2,  That  the  said  William's  absence  at  Whitehall,  in  the 
season  of  1830,  under  the  circumstances  proved,  did  not  interrupt 
the  continuity  of  his  residence  in  Hartford ;  3,  That  if  they  be- 
lieved that  the  said  William  removed  his  family  to  Lebanon  in  1834 
Ibr  a  temporary  purpose,  with  the  intention  of  returning  again  to 
Hartford,  and  that  he  did  return,  after  an  absence  of  about  three 
months,  as  the  testimony  tended  to  prove,  such  removal  was  no  in- 
terruption of  his  residence  in  Hartford,  to  prevent  his  gaining  a  set* 
tlement  there ;  4,  That  if  they  believed  there  was  property,  of  the 
kind  and  value  sach  as  the  evidence  tended  to  show,  belonging  to 
the  estate  of  the  said  William  and  to  the  said  Sophronia  in  her  own 
right,  the  said  Sqphronia  was  not  legally  chargeable  to  the  town  of 
Hartford,  so  as  to  authorize  her  removal. 

But  the  court  instructed  the  jury,  as  to  the  defendants'  first  rcr 
quest,  that,  in  order  to  gain  a  settlement  by  seven  years'  continuous 
residence,  the  residence  must  commence  after  the  person  was  twen- 
ty one  years  of  age.  As  to  the  second  request  the  court  charged  as 
requested.  As  to  the  third  request  the  court  charged  the  jury,  that, 
if  the  said  William  Patch  went  to  Lebanon  in  the  spring  of  1834  for 
the  paipose  of  making  that  his  residence,  and  took  his  family  and 
eflectSy  leaving  no  household  establishment  in  Hartford,  and  entered 
upon  and  prosecuted  the  business  of  his  trade,  or  calling,  for  his 
own  benefit^  and  so  continued  for  three  or  four  months,  this  would 
be  an  interruption  of  his  residence  in  Hartford,  although  at  the 
time  of  his  going  there  he  might  have  left  a  part  of  his  effects  be- 
hmd,  and  although  his  object  in  going  there  was  in  fact  to  perfect 
himself  in  the  shoemaking  trade,  as  some  of  the  testimony  tended 
to  show,  and  althoagh,  at  the  time  of  his  removing  to  Lebanon,  he 
might  have  intended  at  some  future  time  to  remove  back  to  Hartford. 
As  to  the  foorth  request,  the  court  charged  the  jury,  that  the  prop. 
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erty,  of  which  William  Patch  died  posseased,  was  not  the  property 
of  the  said  Sophronist  for  her  to  dispose  of,  without  administraiion 
first  having  been  taken  upon  the  estate  of  the  said  WiUiam ;  that,  if 
she  was  destitute  and  in  need  of  assistance,  the  town  of  Hartford 
might  famish  her  support,  notwithstanding  there  was  the  small  bouse 
and  some  household  furniture  and  a  cow ;  that  the  fbrniturey  if  hdd 
in  her  own  right,  would  not  prevent  her  from  becoming  chargeable^ 
if  she  had  no  more  than  was  necessary  for  her  family,  to  enable  them 
to  live  comfortably ;  that  the  cow  could  neither  be  diq>ooed  of  by 
her,  nor  by  the  town,  for  her  support,  if  the  testimony  was  believed 
as  to  the  lien  upon  the  cow  for  the  keeping ;  that  the  reversionary 
interest  in  the  dower  of  her  mother,  if  worth  no  more  than  from 
$30,00  to  $40,00,  as  the  testimony  tended  to  show,  would  not  pre* 
vent  the  said  Sophronta  and  her  children  from  becoming  chargeable 
to  Hartford,  as  a  lien  had  been  created  upon  that  interest  by  the  at- 
tachment and  judgment  against  her ;  that  this  lien,  at  the  time  the 
order  of  removal  was  made,  would  not  be  affected  by  the  fact,  that 
no  execution  had  at  that  time  issued  upon  the  judgment ;  and  that» 
if  the  testimony  of  Combs  was  believed,  the  bidance  found  due  in 
his  hands,  at  the  settlement  of  his  administration  account,  would  not 
prevent  her  from  becoming  chargeable  to  Hartford. 
Verdict  for  plaintifis.    Exceptions  by  defendants. 

Tr€u:y  4*  Converse  for  defendants. 

O.  P.  Chandler  and  J.  Barrett  for  plaintifl^. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Ch.,  J.  It  is  not  necessary  to  state  all  the  facts  relating 
to  the  question  of  settlement  The  settlement  was  indisputably  in 
Hartland,  unless  William  Patch,  the  late  husband  of  the  said  So- 
phronia,  and  the  father  of  her  children,  acquired  a  settlement  io 
Hartford,  under  the  eighth  clause  of  section  one  of  the  statute  of  No- 
vember 26,  1817,  (which  is  re-enacted,  and  forms  the  eighth  clause 
of  section  one  of  chap.  15  of  the  Revised  Statutes,)  by  a  residence 
there,  supporting  himself  and  family  for  the  term  of  seven  years. 

Objections  are  taken  to  the  sufficiency  of  the  evidence  given  to 
make  out  such  a  residence,  whether  it  is  calenlated  from  November, 
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1896,  when  he  commenced  liTing  in  Hartford,  or  from  October,  1899, 
when  he  arrived  at  the  age  of  twenty  one  years.  As  to  the  period 
commencing  NoTembery  1896,  it  ia  objected,  that  he  was  at  Whitehall 
fire  or  six  months  in  the  season  of  1830  ;  and  that  at  the  beginning 
<^  this  residence  he  was  bat  eighteen  years  old.  It  is  answered,  that 
the  absence  at  Whitehall  was  for  a  temporary  purpose,  that  he  left 
a  portion  of  his  effects  at  Hartford,  intending  to  return  there,  (as  be 
did,)  when  the  parpose  of  such  absence  was  accomplished ;  and  as 
to  his  infancy  from  1896  to  1899,  it  is  answered,  that  he  had  pre- 
previously  become  emancipated. 

«  There  is  no  <iccaston  to  determine  whether  the  absence  at  White- 
hall was  such  as  would  legally  interrupt  or  sever  the  period  of  resi- 
dence in  Haitibrd ;  nor  whether  the  facts  disclosed  in  the  case  were 
sufficient  to  constitute  a  legal  emancipation  ; — because  infancy 
alone,  during  the  first  three  years,  was  a  bar  to  any  accruing  settle- 
ment by  residence  during  that  time.  The  settlement  by  seven  years' 
residence  is  expressly  confined  to  persons  "  of  full  age ;"  and  these 
words  can  only  have  reference  to  the  age  of  legal  majority. 

If  the  period  is  calculated  firom  his  coming  of  full  age,  it  is  ob- 
jected, that  the  continuity  of  his  residence  in  Hartford  was  broken 
by  his  removal  to  New-Hampshire  in  1834,  and  his  residence  there 
for  three  or  four  months.  And  as  it  appears  that  he  removed  with 
Yns  family,  and  set  up  business  there,  leased  a  house,  garden,  dc^c, 
and,  while  there,  withdrew  all  his  property  and  effects  from  Hartford, 
though  he  may  have  contemplated  a  return  to  Hartford  at  some 
fiiture,  but  uncertain  time,  there  was  a  clear  interruption  of  his 
resid^ice  in  that  town.  The  case  is  identical,  in  principle,  with 
that  of  Royalton  v.  Bethel,  10  Vt.  99.  It  follows,  that  the  paupers 
had  their  legal  settlement  in  Hartland,  when  the  order  of  removal 
was  made. 

Whether  this  widow  and  her  children  were  legally  chargeable  to 
Hartford  must  depend  upon  the  degree  of  her  destitution  and  pov- 
erty, when  the  proceedings  were  taken.  It  seems  she  was  herself 
sickly  and  subject  to  fits,  and  that  her  children  were  of  tender  age. 
Little  reliance  for  support  could  therefore  be  placed  upon  the  per* 
sonal  efforts  or  labor  of  the  family. 

It  is  claimed,  however,  that  she  had  property  and  means  sufficient 
to  have  sustained  hersdf  and  children,  at  least,  for  a  time.    She  he- 
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came  the  owner  of  her  husband's  wearing  ^parel  upon  hia  death  in 
1843;  but  whether  any  part  of  it  remained  undisposed  of»  when ' 
these  proceedings  were  taken,  does  not  appear.  We  are  agreed,  that 
this  is  entitled  to  no  consideration.  She  also  owned,  as  heir  of  her 
deceased  father,  an  undivided  share,  worth  from  930  to  $40,  in  the 
reversion  of  her  mother's  dower ;  but  this  had  been  attached,  and 
was  then  holden  to  satisfy  a  judgment  against  her  of  something  over 
$30.  She  also  possessed  three  beds,  and  bedding  for  the  same ; 
but  it  appears,  that  one  was  claimed  by  her  moth^;  and  the  jury 
have  found,  that  she  had  no  more  furniture,  of  any  kind,  than  was 
necessary  to  enable  her,  with  her  childr^i,  to  live  comfortably.  And 
so  long  as  it  was  neccessary,  or  expedient,  that  they  should  contimie 
together  as  a  family,  it  could  answer  no  valuable  purpose  to  either 
town,  to  require  this  furniture  to  be  dieposed  of,  since  a  like  amount 
would  have  to  be  substituted.  It  would  seem,  that  nothing  should 
be  reckoned  on  account  of  the  sum  found  due,  in  1830,  from  one 
Combs,  the  administrator  of  her  father's  estate,  (and  of  which  her 
share  was  about  $20,)  because  that  sum  was  then  legnlly  transfer-^ 
red  to  the  custody  of  said  Combs,  as  guardian  of  the  children,  and 
the  evidence  tended  to  show  it  all  expended  many  years  before  the 
trial.  She  had  no  legal  claim  to  the  cow,  or  the  rent  due  to  her 
husband  from  one  Bailey,  (of  about  $12,)  until  administration 
should  be  taken  out  upon  her  husband's  estate ;  and  a  lien  was 
claimed  on  the  cow  for  a  year's  keq>ing.  As  to  the  small  house,  or 
cabin,  erected  by  her  misband  on  the  dower  land  of  her  mother, 
(said  to  be  worth  from  $25,  to  $40  to  remove,)  the  case  leaves  it  in 
doubt,  whether  it  could  lawfully  be  removed  from  the  land,  without 
consent  from  the  tenant  in  dower. 

The  fact  that  these  persons  had  been  relieved,  to  the  amount  of 
some  five  dollars,  at  the  expense  of  Hartford  is  entitled  to  some 
weight,  as  evidence  that  they  were  property  chargeable.  No  induce- 
ment appears,  for  affording  that  assistance  collusively,  or  fraudulent- 
ly. It  might  be  otherwise,  had  the  paupers  been  about  to  become 
settled  in  Hartford.  But  the  only  mode,  in  which  this  could  hap* 
pen,  would  be  by  a  seven  years'  residence  of  the  widow,  after  she 
became  such ;  and  her  residence  in  that  character  commenced  in 
1843. 

On  the  whole,  we  do  not  think  there  was  such  evidence,  that  she 
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had  the  means  of  sapporting  herself  and  children  without  public 
aid,  that  the  renoval  oCight  to  have  been  defeated  on  that  ground. 

Judgment  affirmed. 


Solomon  Dowmter  9.  Habrison  Topuff,  and  Uriah  Hayis 
AND  Abkl  Blanchard,  Trustees.      Daniel  Aikens,  Claimant 

1^0  iiid«bt«diiMi  •vidoneed  by  a  bond,  givon  to  indemnify  ui  officer  for  bav* 
ing  attached  property  of  doubtful  ownership,  may  be  attached,  by  tmetee 
proceea,  as  the  property  of  the  officer,  after  judgment  has  been  recovered 
against  the  officer  by  a  third  person  for  taking  the  property. 

A  debt,  which  is  certain  as  to  th«  liabifttjr,  and  nacertaio  only  as  to  lbs 
amount,  is  not  contingent,  within  the  meaning  of  the  statute,  but  may  bo 
taken  by  trustee  process. 

A  disclosure  of  one  summoned  as  trustee  cannot  ordinarily  be  treated  as  evi- 
dence against  another  person,  who  is  also  summoned  as  trustee  in  the  same 
suit.  Disclosures  of  trustees  are  analogous,  in  this  respect,  to  answers  in 
chancery. 

Where  a  bond,  givan  to  indemnify  an  officer  ior  having  attached  pxoperty  of 
doubtful  ownership,  was  signed  by  one  person  ss  principal  and  by  another 
as  suretj,  and  judgment  had  been  recovered  against  the  officer  for  taking 
the  properly,  and  the  signers  of  the  bond  were  summoned  as  truatees  of 
the  officer,  in  a  suit  against  him,  it  was  held,  that  notice  of  the  assignment 
of  the  bond  by  the  officer  to  a  third  person,  given  by  the  assignee,  before 
the  service  of  tlie  trustee  process,  to  the  person  who  signed  the  bond  aa 
surety,  without  proof  of  notice  to  the  principal  in  the  bond,  was  not  suffi- 
cient, to  entitle  the  assignee  lo  hold  the  amount  due  upon  the  bond,  as 
elaimant  in  the  trustee  suit. 

Trustee  Process.  It  appeared  that  Uriah  Hayes,  one  of  the 
trustees,  in  November,  1840,  executed  a  bond  to  the  defendant, 
Topiiff,  in  the  penal  sum  of  one  thousand  dollars,  to  indemnify  him 
tot  haying  attached,  as  constable,  certain  property  in  a  suit  in  favor 
of  Hayes  against  Asa  ChiMOl^berlain  and  Carmi  D.  Chamberlain, 
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Which  bond  waa  signed  by  Abd  nanehvd,  the  other  triutee,  as 
suretj ;  and  that  jadgment  had  been  recovered  by  one  Carlos  Cham- 
berlain against  Topliff  in  an  action  for  taking  the  same  property, 
and  that  a  suit  was  now  pending  in  the  name  of  Topliff  against  the 
trustees,  upon  the  bond.  The  claimant,  Aikens,  filed  Ins  declara- 
tion, alleging  an  assignment  of  the  bond  to  himsdf,  by  Topliff,  and 
notice  thereof  to  the  signers  of  the  bond,  prior  to  the  commaice- 
ment  of  this  suit.  No  question  was  made  as  to  the  fact  of  assign- 
ment. Blanchard  admitted,  that  notice  of  the  assignment  was  given 
to  him  by  Aikens  prior  to  the  service  of  this  trustee  process  upon 
him ;  and  he  alleged,  in  his  disdosure,  that,  at  Aikens'  request,  he 
gave  notice  to  Hayes  of  the  assignment,  prior  to  the  service  of  this 
writ.  There  was  no  other  evidence  of  any  notice  to  Hayes,  prior 
to  the  trustee  process  being  served  upon  him. 

The  county  court,  March  Term,  1845, — ^Hebard,  J.,  presiding, — 
decided,  that  notice  to  Blanchard  was  sufficient,  without  notice  to 
Hayes,  and  thereupon  rendered  judgment,  that  the  clainrant  hold 
the  funds  in  the  hands  of  Hayes  and  Blanchard,  and  that  they  be 
discharged,  with  costs.     Exceptions  by  pluntiff. 

Tractf  4"  Converse  for  plaintiff. 

The  only  question  before  this  court  is  in  relation  to  the  sufficiency 
of  the  notice  to  Hayes.  That  notice  of  the  assignment  was  neces- 
sary is  well  settled.  Brittan  v.  LwngUy  4r  7V.>  9  Vt.  309.  ^tJi5- 
diU  V.  Saford  ei  a/.,  11  Yt.  309.  Kimhall  v.  Oay  4*  TV.,  16  Vt. 
131.  Chase  et  al,  V.  Houghton  et  al,,  lb.  595.  Giddings  v.  CoU- 
man  4*  ^-»  1^  N.  H.  163.  Hayes  was  the  principal  in  the  bond ; 
and  the  same  notice  to  him  is  necessary,  as  though  be  were  the  only 
obligor.  1  Sw.  Dig.  432.  Smitie  r.  RuuMtls  et  aL,  1  Yt.  148. 
Blanchard  was  in  no  sense  his  agent  to  receive  notice.  Had  Hayes 
paid  to  Topliff,  or  his  order,  the  amount  of  the  bond,  after  notice 
to  Blanchard  and  before  notice  to  himself,  it  would  have  been  a  good 
payment. 

E,  Hutchinson  for  claimant. 

The  trustees  were  properly  discharged. 

1.  Their  contract  was  one  of  indemnity  only,  depending  npoo 
a  contingency ;  Townsend  v.  AHeater,  6  Day  998;  Rev.  St  198,  $ 
99. 
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2.  It  had  been  transferred,  and  legal  notice  of  the  transfer  given 
to  them,  before  they  were  summoned  as  trastees.  Their  indebted- 
ness, if  any,  being  by  a  joint  obligation,  for  all  the  purposes  of  the 
present  inquiry,  at  least,  they  are  to  be  regarded  as  but  one  party ; 
and  notice  to  either  is  in  law  notice  to  both.  Notice  to  one  of  two 
or  more  partners,  of  a  prior  unrecorded  deed,  is  notice  to  all  the 
partners  ;  Barney  v.  Currier  et  al.,  1  D.  Ch.  315 ;  Watson  v.  Wellst 
5  Conn.  468.  An  acknowledgment  by  one  joint  debtor  will  take  a 
cue  out  of  the  statute  of  limitations  as  to  all ;  Joslyn  v.  Smith,  13 
Yt  353;  1  Sw.  Dig.  305;  Wkitcomb  v.  Whiting,  Dougl.  652; 
Bound  et  al.  y.  Lathrop,  4  Conn.  336 ;  Coit  v.  Tracy,  8  Conn. 
277.  Where  several  are  bound  to  do  an  act  upon  notice,  notice  to 
one  of  them  is  sufficient;  1  Sw.  Dig.  698;  3  Com.  Dig.  121,  Tit 
Condition  L  9.  Where  a  condition  is,  to  deliver  possession  to  the 
lessor,  or  his  assigns,  who  assigns  to  two,  a  request  by  one  is  suffi- 
cient; 3  Com.  Dig.  121,  Tit  Condition  L  11 ;  1  Rol.  428, 1.  10. 
If  a  promise  be  by  three,  a  special  request  to  one  is  sufficient ;  5 
Com.  Dig.  366,  pi  C  71.  Where  a  previous  demand  is  necessary 
to  the  maintenance  of  an  action,  on  a  joint  c<mtract,  against  two  or 
more  persons,  a  demand  on  one  of  them  is  sufficient ;  Griswold  v. 
Plumb  et  al.,  13  Mass.  298.  1  Sw.  Dig.  186.  The  fact,  that 
Blanchard  signed  as  surety  foi^  Hayes  does  not  alter  the  law  in  thai 
respect  As  to  the  creditor,  or  any  one  claiming  by  assignment 
from  him,  both  are  principals. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  Judgment  having  passed  in  this  case  against 
Topliff,  the  principal  defendant,  the  trustees  disclosed;  and  the 
questions  are» — 1,  Whether  they  should  be  adjudged  liable  at  all, 
under  the  trustee  process, — and  2,  If  they  are  liable,  whether  the 
claim  against  them  should  be  adjudged  to  Downer,  the  attaching 
creditor,  or  to  Aikens,  the  claimant  In  the  court  below  they  were 
adjudged  liable, — ^but  liable  in  favor  of  the  claimant  We  think 
tbere  is  no  sufficient  ground  for  saying  that  the  claim  against  the 
trastees,  upon  their  bond  to  Topliff,  did  not  constitute  a  kind  of  in- 
debtedness, at  the  time  when  this  proceeding  was  commenced, 
which  might  well  be  reached  by  the  trustee  process.  The  bond  was 
51 
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giren  to  Toplifi^  an  officer,  to  indemiufy  biai  for  iMring  attachtd 
certain  property,  at  the  enit  of  the  trostee  Hayes,  as  belooging^  to 
one  ChamberliQ.  And  it  ie  true,  that,  until  a  reoorerj  was  had 
against  Topliff  f<Mr  the  property,  at  the  suit  of  another  Chamberlin, 
who  made  good  his  title  to  it,  the  bond  constituted  but  a  contingent 
claim  against  the  signers,  and,  as  such,  was  excluded  from  the  ope- 
ration of  the  trustee  process  by  exprtaa  statute.  But  after  To|^ 
had  thus  been  damnified,  and  a  clear  and  substantial  cause  of  action 
arose  upon  the  bond,  the  signers  became  fixed  with  an  obligation, 
winch  was  certain  as  to  the  liability,  and  uncertain  only  as  to  the 
amount  for  which  they  might  be  nhimatdy  subjected.  It  was  like 
any  other  indebtedness,  where  the  amount  is  soscqitible  of  dilute 
and  controrersy. 

Upon  the  other  question, — ^It  is  not  disputed  that  a  legal  and 
proper  assignment  of  the  bond,  and  all  claims  arising  under  it,  was 
seasonably  made  by  Topliff  to  Aikens,  the  claimant ;  so  that  the 
question  dq>ends  upon  the  sufficiency  of  the  notice,  given  of  thai 
assignment,  to  defeat  this  epecits  of  attachment 

The  case  finds,  that  Blanchard  had  timely  and  express  notice. 
But  it  is  not  found,  that  Hayes  had  notice,  prior  to  the  service  of 
this  process  upon  him,  unless  the  disclosure  of  Blanchard  was  proper 
evidence  to  prove  it  The  decision  below,  in  favor  of  the  claimant, 
did  not  proceed  upon  that  evidence,  but  upon  the  ground,  that  no- 
tice to  Blanchard  alone  was  tantamount,  in  its  effect,  to  notice  to 
both  the  trustees.  Two  inquiries  are  consequently  involved  in  the 
revision  of  the  case  here; — whether  Blanchard's  disclosure  was  le- 
gal evidence  of  notice  to  Hayes, — and,  if  not,  whether  notice  to 
Blanchard  alone  was  sufficient. 

As  a  general  rule,  we  regard  the  disclosure  of  a  trustee  as  being 
analogous  to  an  answer  in  chancery ; — and  the  answer  of  one  de- 
fendant in  chancery  is  never  evidence  against  a  co-defendant,  ex- 
cept in  special  cases,  not  applicable  to  the  condition  of  these  parties. 
Ordinarily,  the  disclosure  is  r^^ded,  not  so  much  in  the  character 
of  testimany,  as  in  that  of  admission,  or  denial,  on  the  part  of  the 
trustee.  It  should  never  be  treated  in  the  former  view,  as  against  a 
party  not  entitled  to  be  present  and  to  interrogate  the  trustee ; — and 
u  a  co-trustee  has  generally  no  such  right,  it  follows,  that,  as  against 
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him,  the  disclosare  should  not  he  received  as  evidence.  Blanchard 
might  have  heen  called  and  sworn  as  a  common  witness  to  prove 
notice  to  Hayes. 

In  reference  to  the  effect  of  notice  to  Blanchard  only,  it  may  be 
observed,  that^  to  many  purposes,  there  is  a  marked  distinction  be- 
tween notice  by  legal  process,  affecting  the  rights  of  individuals, 
and  mere  notice  in  pais,  afiecting  their  rights.  Process  must  be 
served  on  every  person  to  be  directly  affected  by  it ;  while  a  mere 
notice  is  frequently  good  and  effectual,  though  given  to  one  of  sev- 
eral persons  to  be  affected  by  it.  This  is  on  the  ground  of  identity 
of  interest,  or  that  each  is  the  agent  of  the  others,  concerning  the 
right  to  be  affected ;  as  in  the  case  of  partners.  But  it  seems,  that 
nothing  of  this  can  justly  be  predicated  of  the  relation  between 
Hayes  and  Blanchard.  Hayes  was  the  principal  in  the  bond,  and 
Blanchard  but  a  surety,  and,  moreover,  insolvent.  As  between 
themselves,  there  was  neither  identity  of  interest,  not  a  mutual  agen- 
cy, within  this  principle.  And  as  their  relation  to  each  other  ap- 
peared i]^xm  the  face  of  the  bond,  Aikens  was  bound  to  r^ard  it, 
in  giving  notice  of  the  assignment. 

Judgment  of  the  county  court  reversed* 


Enoch  H.  West  tr.  The  Bank  of  Rutland,  The  Bank  of 
Manchester,  Nathaniel  Fullerton  and  William  Hbnrt^ 
and  Russell  Burke,  Administrator  of  Don  Lovell. 

[Ih  Ch  ahc  ert.] 

A  eourt  of  chanMry  will  not  ordinarily  dismiM  a  suti  on  account  of  any  more 
informality  in  iho  podtion  in  which  the  parties  are  placed,  as  oratori |  or 
defendants,  if  all  the  parties  hiterested  are  before  the  eonrt,  and  a  proper 
case  is  prored  for  the  interference  of  the  court. 

An  allowance  of  a  claim  by  the  probate  court  is  not  conclusire  npon  the 
court  of  chancery,  upon  a  bill  seeking  relief  against  the  olaim  upon 
grounds  of  mere  equitable  cognizance. 
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If  one  sign,  or  indorae»  a  note,  aa  surety  for  aeveral  joint  principals,  and  one 
of  the  principals  dice,  the  surety,  having  paid  the  debt,  may  claim  a  diri- 
dend  from  the  estate  upon  the  entire  debt,  notwithstanding  be  may  bold 
coUatercd  security  for  his  liability.  Where  the  security  is  merely  coJfateraf, 
a  court  of  equity  will  not  compel  its  application,  merely  for  the  purpose  of 
reducing  a  dividend,  unless  the  debtor  stands  in  the  relation  of  a  eo-sarety. 

Appeal  from  the  court  of  chancery.  This  was  a  creditor's  bill, 
Ivoagbt  by  the  orator,  in  behalf  of  himself  and  others  who  might 
join  with  him,  creditors  of  one  Don  Lo?ell,  deceased,  insolvent ; 
and  the  orator,  after  setting  forth  his  own  claim,  as  creditor,  alleged, 
in  substance,  that  Lovell,  in  his  life  time,  together  with  Samuel  W. 
Porter  and  David  Brown,  for  the  benefit  and  at  the  request  of  the 
Village  Falls  Manufacturing  Ck>mpany,  a  corporation  doing  business 
in  Springfield,  signed  certain  notes  to  the  bank  of  Rutland,  and  to 
the  Bank  qf  Manchester,  and  also  a  note  to  the  defendants,  Fullerton 
and  Henry,  and  that  the  defendant  FuUerton  also,  for  the  benefit 
and  by  the  procurement  of  the  same  corporation,  indorsed  the  notes 
to  the  banks  of  Rutland  and  Manchester,  as  surety,  and  those  notes 
were  discounted,  and  the  money  was  received  by  the  corporation ; 
that  Fullerton  subsequently  received  from  the  corporation  property 
and  notes,  for  which  he  had  subsequently  realized  the  money,  to  an 
amount  exceeding  six  thousand  dollars,  to  be  applied  by  him  upon 
the  notes  executed  to  the  banks  of  Rutland  and  Manchester  and  to 
Fullerton  and  Henry ;  that  Lovell  deceased,  and  administration  was 
taken  upon  his  estate,  and  the  estate  represented  insolvent,  and  com- 
missioners were  appointed ;  that  the  notes  to  the  banks  of  Rutland 
and  Manchester  and  the  note  to  Fullerton  and  Henry  were  presented 
for  allowance  and  were  allowed,  in  full,  by  the  commissioners,  and 
an  order  for  a  distribution  of  the  assets  of  the  estate  among  the  cred- 
itors, and  a  dividend  upon  the  full  amount  of  those  claims,  was 
made  by  the  probate  court, — from  which  order  an  appeal  was  taken, 
which  was  pending  at  the  time  this  suit  was  commenced ;  and  that 
Fullerton,  although  applied  to  for  that  purpose,  had  refused  to  ap- 
ply the  funds  in  his  hands  in  payment  of  those  claims,  for  the  pur- 
pose of  diminishing  the  amount  on  which  a  dividend  should  be  de- 
clared, and  thereby  increasing  the  amount  of  dividend  ultimately  to 
be  received  by  the  other  creditors. 

And  the  orator  prayed,  that  Fullerton  might  be  decreed  to  ren- 
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der  an  accoaat  of  all  property  and  money  received  by  him  from  the 
Village  Falls  Manafactaring  Oixnpany,  on  account  of  the  notes  in- 
dorsed by  him  for  that  company  and  of  the  note  to  Fullerton  and 
Henry,  and  to  make  application  of  the  same  upon  those  demands, 
and  that  the  administrator  be  enjoined  from  making  any  payment 
upon  the  claims  against  the  estate,  until  their  just  amount  should  be 
ascertained  and  determined. 

The  defendant  FulJerton  answered,  admitting  the  execution  of 
the  notes  to  the  banks  of  Manchester  and  Rutland  by  Porter,  Lovell 
and  Brown,  and  that  he  indorsed  those  notes,  as  surety,  as  alleged 
in  the  bill ;  but  he  denied  that  he  had  any  knowledge,  at  the  time, 
that  the  notes  were  executed  for  the  benefit  of  the  Village  Falls 
Manufacturing  Company,  or  that  he  executed  the  notes  as  co-surety 
with  Porter,  Lovell  and  Brown ;  but  he  alleged  that  Porter,  Lovell 
and  Brown  were  the  principal  stockholders  in  that  corporation,  and 
that  he  supposed  they  were  the  principals  in  the  notes,  and  that  he 
believed,  at  the  time,  that  he  was  indorsing  the  notes  for  their  ben* 
efit,  and  as  surety  for  them.  He  also  claimed,  that  the  note  to  Ful- 
lertcm  and  Henry  was  executed  by  Porter,  Lovell  and.  Brown,  as 
principals,  and  that  it  was  given  for  money  which  they  received  up- 
on their  own  account.  This  defendant  averred,  that  the  amount 
due  to  him,  February  3, 1640,  for  his  liabilities  above  mentioned, 
including  the  amount  due  upon  the  note  to  Fullerton  and  Henry, 
was  97300,00 ;  and  he  admitted,  that  in  June,  1839,  he  was  inform- 
ed, and,  as  he  alleged,  for  the  first  time,  that  the  notes  were  execut- 
ed on  account  of  the  corporation,  and  that  he  then  received  from 
the  corporation  a  large  amount  of  funds, — -but  not  sufficient  to  pay 
lus  liability, — as  collateral  security  for  the  notes  set  forth  in  the  bill ; 
and  he  claimed,  that  he  was  under  no  obligation  to  apply  those  funds 
according  to  the  prayer  un  the  bill,  nor  to  surrender  them,  unless 
the  liabilities  were  paid,  on  account  of  which  he  received  them. 
The  ins<^Tency  of  Lovelies  estate  was  also  admitted. 

The  answers  of  the  other  defendants  were  filed ;  but  no  material 
question  arose  in  reference  to  them,  and  it  is  unnecessary  to  set 
tbem  forth  at  length.  It  ]q>peared  from  all  the  answers,  that  Fuller- 
ton  had  deposited  in  the  banks  of  Rutland  and  Manchester  an 
amount  sufficient  to  pay  his  liability  to  each  of  those  banks,  on  ac- 
count of  the  notes  above  mentioned,  but  that,  for  the  purpose,  as  he 
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claimed,  of  preserring  his  rightSy  he  had  directed  that  no  application 
shoold  be  made  opon  the  notes  of  the  amoants  so  deposited,  and 
the  notes  were  allowed  by  the  commissicMiers  on  the  estate  of  Loreli 
in  the  name  of  the  banks. 

The  answers  were  traversed,  and  testimony  was  taken,  the  sub- 
stance of  which  sufficiently  appears  in  the  opinion  of  the  court. 

The  bill  was  dismissed  by  the  chancdlor ;  from  which  decisioQ 
the  orator  appealed. 

J5.  Huichins&H  for  orator. 

The  present  controversy  is  solely  between  Fullerton  and  the 
other  creditors  of  Lovell's  estate ;  and  his  rights  and  liabilities^  as 
the  bill  is  drawn,  are  to  be  viewed  in  two  aspects  ;^  1,  Treating  him 
as  co-surety  with  Porter,  Brown  and  Lovell  for  the  Village  Falls 
Co., — ^in  which  case  he  would  have  a  claim  against  Lovell's  estate 
for  contribution  only ; — 2,  If  the  evidence  should  be  thought  not  to 
sustain  that  aspect,  treating  Fullerton  as  surety  for  Porter,  Brown 
and  Lovdl  on  those  notes, — when  he  would  have  a  claim  agaiosi 
the  estate  for  the/vUamotaU  of  his  payment,  after  deducting  what 
he  has  received  upon  securities  furnished  him  upon  the  same  ma^ 
ters.  In  the  latter  aeqpect,  Fullerton  admits  the  receipt,  from  those 
securities,  of  95160»06 ;  and  it  is  insisted,  that  this  amount  should 
be  deducted  from  the  amount  allowed  to  the  banks,  against  the 
estate  of  Lovell,  before  any  dividend  should  be  declared  or  paid  up' 
on  those  claims.  The  claims  are  a  lien  upon  two  funds, — ^viz.  the 
amount  already  in  Fullerton's  hands  and  the  estate  of  Lovell ;  where- 
as the  orators  and  other  creditors  have  for  their  claims  only  a  lien 
upon  the  estate  of  Lovell.  Equity,  in  such  caae^  requires,  that  the 
creditor,  having  a  lien  upon  two  funds,  shall  first  exhaust  that  fund 
upon  which  the  other  creditors  have  no  lien,  before  he  shall  be  per- 
mitted to  draw  from  the  fond  upon  which  the  other  creditors  have  m 
lien, — it  being  inadequate.  1  Story's  £q.  §  499.  Wiffgen  v.  Dorrg 
3  Sum.  414.     Aldrick  v.  Cooper,  8  Yes.  886. 

This  bill  is  properly  brought  in  the  name  of  the  orator,  who  sues 
in  behalf  of  himself  and  all  the  other  creditors  of  the  estate,  inclod- 
ing  the  administrator  as  defendant,  and  charging  collusion.  It 
seeks  no  decree  interfering  with  our  probate  system,  nor  with  the 
settlement  of  the  estate  in  the  probate  court.    The  bill  would  tfaer^ 
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fi^e  have  been  held  |;ood  on  demurrer.  1  Story's  £q.  §§  423, 581. 
M(9rse  H  al,  y.  Siasan  tt  ai.,  13  Vt  296.  Bat  if  the  bill  shoald 
more  prc^rly  have  been  brought  in  the  name  of  the  administrator, 
it  is  mere  matter  oiform;  all  the  necessary  parties  are  before  the 
oon^y  either  as  pltdntifi,  or  def<Nidants ;  there  is  no  demurrer, — 
and  if  there  had  been,  the  bill  would  not  have  been  dismissed  for 
that  eause;  If  there  is  otherwise  equity  in  the  bill,  a  proper  decree 
ean  be  made.     Cannon  et  al.  r.  Norton  el  a/.,  14  Vt.  183. 

Dracjf  4*  Converse,  L.  Adams  and  O.  P.  Chandler  for  defend- 
ants. 

1.  No  creditor  of  the  estate  of  Lovell  can  in  this  form  sustain  a 
suit  The  administrator  is  the  only  perscm  who  has  authority  to 
regulate  and  control  the  matter  sought  for  by  this  bill ;  and  if  he 
neglects  his  duty  he  is  liable  on  his  bond.  3  Y t.  384.  Isaacs  r, 
Clark,  13  Vt.  657.  Story's  £q.  PJ.  395.  If  the  plaintiff  is  not  le- 
gally entitled  to  the  relief  sought,  the  bill  will  be  dismissed  on  hear* 
ing,  though  a  demurrer  would  hare  been  allowed.  Story's  Eq.  PI. 
852,355. 

3.  But  if  we  are  wrong  in  this,  we  insist  that  the  plaintiff  cannot 
recoTer,  under  the  circumstances  of  this  case.  Fullerton  signed  as 
surety  lor  Porter,  Brown  and  Lovell ;  and  he  had  a  right  to  retain 
all  his  securities  until  he  was  released  from  his  liability.  He  was 
not  obliged  to  apply  them  on  the  demands  and  take  a  dividend  for 
the  balance  only.     Moses  t.  Ranlei,  2  N.  H.  488. 

3.  The  bill  cannot  be  sustained,  as  there  is  an  adequate  remedy 
at  law.  The  probate  court  is  invested  with  all  the  power  necessary 
to  carry  into  complete  effect  all  the  rights  of  the  parties ;  and  th^ 
court  will  not  interfere  with  the  proper  and  legitimate  exercise  of 
the  jurisdiction  of  that  court. 

The  camion  of  the  court  was  delirered  by 

Redfibld,  J.  The  subject  of  marshalling  securities  and  assets 
is  one  of  rery  frequent  recurrence  in  courts  of  equity,  and  is  some- 
times attended  with  no  inconsiderable  difficulty. 

In  regard  to  the  proper  parties  in  the  present  suit  I  have  not 
deemed  it  important  to  spend  much  time.  All  the  parties  interested 
in  the  subject  matter  being  before  the  court,  if  a  proper  case  ismade 
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out  for  the  interference  of  a  court  of  equity^  we  would  hot  ordinA- 
rily  order  the  suit  dismissed  in  that  court  on  account  of  anj  m«re 
informality  in  the  position^  in  which  the  parties  are  presented  before 
us.  Suits  for  a  similar  object  to  the  one  here  sought  are  frequent 
in  the  English  chancery.  They  are  there  brought  by  the  creditors, 
or  by  one  creditor  for  himself  and  as  many  others  as  see  fit  to  prove 
their  debts  before  the  master  upon  the  final  decree,  if  one  is  ob- 
tained ;  and  upon  the  bringing  of  such  a  bill  the  entire  distribution 
of  the  assets  is  taken  from  the  Bishq>'s  court,  on  account  of  the  su- 
perior facilities  which  courts  of  equity  have,  for  making  a  final  dis- 
position of  the  matter ;  and  it  is  there  finally  ended. 

But  here  the  principal  and  exdusire  jurisdiction  of  all  such  mat- 
ters is  in  the  courts  of  probate.  All  proceedings,  which  can  be  en- 
tertained in  a  court  of  equity,  must  be  in  aid,  merely,  of  the  pro- 
bate court.  In  cases  like  the  present,  where  no  collusion  is  alleged 
between  the  administrator  and  the  creditors,  or  any  of  them,  the 
proper  orator  is  ordinarily  the  administrator  himseif.  But  when 
collusion  is  alleged  and  proved,  we  have  no  doubt  the  bill  may  be 
sustained  in  tlie  name  of  a  creditor.  And  if  the  administrator  is  a 
party  to  the  suit,  and  a  case  is  made  out  in  proof,  where,  if  be  had 
brought  a  bill,  he  would  be  entitled  to  rdief,  and  he  declined  to 
stand  as  orator,  the  chancellor  should  consider  that,  of  itself,  suffi- 
cient evidence  of  collusion  and  proceed  to  pass  a  decree  in  the 
name  of  the  creditor. 

We  must,  then,  look  at  the  merits  of  this  case ;  and  the  first  in< 
quiry  is,  whether  the  allowance  of  the  demands  is  conclusive  upon 
this  proceeding  in  equity.  And  as  the  claims  were  allowed  in  the 
names  of  the  creditors  and  have  never  been  adually  paid  to  tiiis 
day,  we  do  not  well  see  how  the  allowance  of  them  could  have  heean 
resisted  at  law.  The  relief  sought  is,  it  seems  to  us,  exclusively  of 
an  equitable  character ;  and  such  relief  is  not  concluded  by  a  judg- 
ment at  law.  One  might  have  a  daim  against  an  estate,  which 
could  not  be  resisted  at  law,  and  upon  which,  nevertheless,  he  b 
not  in  equity  entitled  to  a  dividend. 

In  the  present  case,  if  the  defendant  FuUerton  is  to  be  esteoned 
a  co-surety,  merely,  with  Porter,  Brown  and  Lovell,  then  it  would 
follow,  that  if  the  allowance  in  the  names  of  the  creditors  is  really 
and  exclusively  for  the  benefit  of  Fullerton,  the  estate  would  be  en« 
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titled  to  have  the  fiiiids  in  Fullerton's  hands  applied  to  the  extin* 
gaishment  of  the  common  debt,  and  in  that  way  reduce  the  allowance 
to  the  amonnt,  which  Lovell  was  boand  to  contribute  to  the  final 
loflB  of  Fullerton. 

But  such  does  not  appear  to  us  to  be  this  case.  The  allowance 
may  be  mainly,  perhaps  exclusively,  for  the  benefit  of  Fullerton. 
But  we  cannot  view  Fullerton  as  standing  in  the  same  position,  as 
it  regards  this  corporation,  with  those  who  applied  to  him  to  give 
his  credit.  Aside  from  the  fact,  that  in  his  answer  he  expressly  de- 
nies ever  having  lent  his  credit  to  the  corporation,  it  is  almost  absurd 
to  suppose  that  he  did  or  would  have  done  so.  It  would  require 
very  strict  proof  to  convince  me,  that  he  did  not  sign  solely  npon 
the  credit  of  the  stockholders  and  directors ;  and  whether  he  knew 
that  it  was  the  proper  debt  of  the  corporation,  or  not,  is  not  very 
important ;  but  it  certainly  is  not  satisfactorily  shown,  that  he  even 
knew  of  the  existence  of  the  company,  at  the  time  he  signed. 

He  then  had  a  full  claim  upon  all  the  other  signers  for  indemnity. 
He  stood  as  guarantor  for  them  and  might  be  said  to  have  tlieir  joint 
promise  of  indemnity.  We  do  not  know  why  such  a  joint  promise 
should  be  viewed  differently  from  any  joint  undertaking  ;  and  in  all 
such  cases  the  creditor  may  proceed  against  the  estate  of  a  joint 
promissor  for  the  whole  debt,  or  against  the  surviving  promissors. 
Dtvaynes  v.  Nojffe,  %  Rus.  &  Mylne  495,  And  if  he  have  any  se- 
curity, which  is  merely  jcollateral  to  the  principal  undertaking,  this 
will  not  prevent  fiis  proceeding  for  a  dividend  upon  the  whole  debt 

It  is  true,  that  if  the  security  has  been  converted  into  money,  and 
it  is  between  debtor  and  creditor,  it  ceases  to  be  collateral  and  ope- 
rates directly  as  payment ;  so  that  the  debt  is  thereby  reduced  and 
the  creditor  can  only  go  for  the  balance.  And  if  the  fund,  which  is 
collateral,  is  such,  that  the  dividend  will  more  than  make  up  the  de- 
ficiency, then,  upon  the  payment  of  the  whole  debt,  the  creditor 
must  assign.  This  was  the  only  remedy  at  the  civil  law.  In  Eng- 
land and  in  this  country,  in  such  case,  the  court  of  chancery  will 
often  times  compel  the  party  to  apply  the  funds  in  his  hands  and 
only  proceed  against  the  other  funds  for  the  balance,  and,  if  the 
funds  are  not  money,  will  require  them  to  be  reduced  to  money. 
But  in  no  case,  where  the  security  is  merely  collateral,  will  a  court 
52 
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of  equity  compel  its  application^  merely  for  the  purpose  of  reducing 
a  dividend,  unless  the  debtor  stands  in  the  rdation  of  a  co-surety. 

This  case  is  not,  in  principle,  to  be  distinguished  from  that  of  a 
mortgage  security  merely, — ^which  the  party  may  hold,  and  still  Uke 
a  dividend  upon  his  whole  debt. 

The  decree  of  the  chancellor  is  affirmed,  with  coats. 


Fannt  Porter  and  Charles  £.  Porter  v.  Bank  of  Rutland, 
Nathaniel  Fullerton  and  Samuel  W.  Porter. 

In    Chancery. 

At  law,  as  a  goneral  rule,  a  married  woman  can  neither  ane,  nor  be  aned, 
nnleaa  in  oonnection  with  her  hashand.  But  in  chancery,  whenoTer  the 
iutereitfl  of  the  two  are  couflictiog,  the  wife  is  allowed  to  bring  a  suit 
against  her  husband,  and  the  husband  against  the  wife,  as  if  they  were  solo 
and  unmarried. 

The  huaband  is  competent  to  act  as  trustee  of  hia  wife's  separate  property 
as  well  aa  any  other  person,  if  duly  appointed ;  and  he  will  sometimes  be 
regarded  as  such,  with  a  view  to  the  protection  of  the  wife's  separate  prop- 
erty against  his  creditors,  without  any  appointmenf  whaK^er. 

By  our  law  an  express  trusti  except  in  lands,  may  be  craited  without  writ- 
ing. No  prescribed  form  of  words  is  necessary,  to  create  it.  The  inten- 
tion of  the  party  making  it  affords  the  only  sure  test  of  its  creation;  and, 
in  ascertaining  this  intention,  the  language  is  not  to  be  tortured  by  any  tech- 
nical constructions,  but,  as  in  the  case  of  wills  and  devises,  a  liberal  con- 
struction is  to  be  adopted. 

In  designating  a  trustee  to  take  charge  of  the  fund,  no  greater  certainty,  or 
formality,  is  requisite,  than  in  the  creation  of  the  fund  itself;  and,  indeed, 
it  is  not  necessary,  in  order  to  sustain  a  trust  in  equity,  that  a  trustee  should 
have  been  designated  in  the  instrument  creating  the  trust  fund,  or  by  any 
aimultaneoua  or  subsequent  instrument* 

Where  it  appeared,  that  the  father  of  a  married  woman  intimated  to  her  and 
her  husband,  in  couTersation,  that  he  was  about  to  make  her  an  advance 
in  money,  which  he  wished  to  have  inyeated  for  the  benefit  of  herself  and 
her  children,  and  he  subsequently  encloaed,  in  a  letter  to  her  husband,  a 
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check  A)r  $1000»  payable  to  his  danghler,  or  bearer,  and  ezpreaed  in  tfae 
letter  a  wish  that  the  money  might  beeo  invested  as  would  be  for  the  mu- 
toaJ  benefit  of  his  daoghter  and  her  heirs,  leaving  the  mode  to  be  deCermtn- 
ed  by  her  and  her  husband,  on  consultation  between  them,  and  it  appeared 
that  she  then  had  three  children,  the  court  considered  the  evidence  suf- 
ficient to  justify  them  in  finding,  that  the  intention  of  the  father  was,  toa 
set  apart  this  fund  for  the  exclusive  benefit  of  his  daughter  and  her  child- 
ren, and  to  place  it  under  the  control  of  her  husband,  as  her  trustee. 

And  when  the  wife,  in  such  case,  brought  a  bill  to  compel  the  appropriation 
to  her  benefit  of  certsSn  bank  stock,  which  she  claimed  was  purchased  with 
such  trust  funds,  but  which  had  always  stood  in  the  name  of  ber  husband, 
and  the  husband  was  made  defendant  in  the  bill,  it  was  held,  that  his  an- 
swer, admitting  that  the  property  was  purchased  by  him  with  the  trust 
funds,  was,  so  far,  evidence  in  favor  of  the  wife  against  the  other  defend- 
ants, who  had  attached  the  property  and  claimed  to  hold  it  as  creditors  of 
the  husband. 

Bat  the  answer  of  the  husband,  in  such  case,  is  not  eyidence  against  his  co- 
defendants,  to  charge  them  with  notice  of  the  trust. 

Property,  purchased  by  a  trustee  with  the  trust  funds,  and  held  by  him  in  his 
own  name,  is  not  subject  to  attachment  and  sale  by  his  creditors,  unloaa 
they  are  bonaJitU  creditors  withont  notice  of  the  tru^t. 

QiMere,  Whether  notice  of  the  trust,  received  by  the  attaching  creditors  sub- 
sequent to  the  attachment,  but  before  levy,  should  affect  their  rights  ac- 
quired by  the^l^iM^e^  if  they  bad  no  notice  of  the  trust  at  the  tiipe 
the  attachment  ^ 


it^asV^I^ 


Notice  to  the  president  of  a  banking  corporation,  that  stock,  standing  upon 
the  hooks  of  the  bank  in  the  name  of  one  person,  is  held  by  him  in  trust 
for  another,  should  be  considered  as  notice  to  the  corporation.  And  it  is 
sot  necessary,  in  order  to  afiect  the  corporation  with  notice  of  such  trust, 
that  there  should  have  been  a  full  communication  of  ail  the  circfinstances 
connected  with  it.  It  is  enough,  in  such  case,  if  the  party  be  put  upon 
inquiry. 

Depositions  of  stockholders  in  a  banking  corporation  are  inadmissible  as  evi- 
dence in  favor  of  the  corporation. 

Although  the  general  rule  is,  that  an  answer,  responsive  to  the  bill,  is  evi- 
dence of  the  facts  therein  asserted,  and  cannot  be  overcome  by  the  testi- 
mony of  one  witness,  yet,  when  the  orator  seeks  to  charge  a  banking  cor- 
poration with  notice  of  a  trust,  and  the  corporation  answers  by  one  of  its 
ofllcers,  fully  denying  such  notice,  and  the  orator  introduces  the  depositioQ 
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of  anotber  officar  of  the  eorpbrataon,  ahowing  lueh  notica  to  him,  some 
modificalion  of  the  general  rale  would  aeein  to  be  required,  inasmucii  aa 
notice  giren  to  one  officer  may  not  have  been  communicated  to  anotber 
officer,  and  tberefore  the  answer  and  teatimonjr  would  not  neceanril/  con- 
flict witb  each  oiber. 

/AVhero  it  appeared,  that  certain  stock  in  a  banking  corporation  was  purchased 
with  trust  funds  belonging  to  a  married  woman,  but  stood  upon  the  books 
of  the  bank  in  the  name  of  her  husband,  and  that  the  corporation,  holding 
a  promissory  note  against  the  husband,  upon  which  a  third  person  was 
liable  as  indorser,  had  commenced  a  suit  upon  the  note  and  attached  ibe 
bank  stock  as  the  property  of  the  husband,  and  therefore  a  bill  was  brought 
by  the  wife,  to  enforce  the  eieoution  of  the  trust,  making  the  indorser  of 
the  note,  the  corporation  and  her  husband  defendants,  and  averring,  that 
the  indorser  had  paid,  or  deposited,  the  amount  due  upon  the  note, and  that 
the  corporation  had  commenced  the  suit  and  made  tba  attachment  upon 
the  note  by  the  direction  and  for  the  sole  benefit  of  the  indorser,  and  charg- 
ing the  indorser  with  notice  of  the  trust,  but  omitting  to  charge  the  corpora- 
tion with  such  notice,  it  was  held,  that  the  indorser  could  not  thus  be  treated 
as  the  sole  person  in  interest,  and  that,  for  the  purposes  sought  by  the  bill, 
it  was  doubtful  whether  he  need  to  have  been  made  a  defendant,  and  that, 
at  all  events,  notice  to  him  of  the  trust  not  having  been  proved,  he  must  be 
dismissed,  with  his  costs ;  and  that,  notice  of  the  trust  to  the  corporation 
not  having  been  averred  in  the  bill,  the  corporation  must  also  be  dismissed 
from  the  suit,  notwithstanding  the  fact  of  such  noUce  was  denied  in  the 
answer  of  the  corporation,  as  though  it  had  been  averred  in  the  bill,  and  the 
answer  was  traversed,  and  the  court,  from  the  tesdmony,  found  that  the 
corporation  bad  in  fact  received  such  notice,  i 


But  it  was  also  held,  that,  inasmuch  aa  the  reault^Rrivint  by  the  court,  so 
far  as  respected  the  controversy  between  the  orator  and  the  corporation, 
was  not  necessarily  conclusive  of  the  rights  of  the  former,  it  would  be  com- 
petent for  the  chancellor,  upon  such  terms  and  conditions  as  be  might  think 
just  and  equitable,  to  allow  an  amendment  to  the  bill,  or  perbape  a  supple- 
mental bill  to  be  filed,  presenting  the  matter  of  notice  of  the  traat  to  the 
corporation. 

Appeal  from  the  court  of  chancery.  The  bill  set  forth,  that  on 
the  26th  day  of  May,  1824,  Mark  Richards,  the  father  of  the  oratrix, 
Fanny  Porter,  made  a  donation  of  $1000,00  to  the  said  Fanny  and 
her  three  children,  and  delivered  the  same  to  the  defendant  Samuel 
W.  Porter,  then  and  still  the  husband  of  said  Fanny,  with  a  writing 
directing  him  to  hold  the  same  in  trust  for  the  said  Fanny  and  her 
heirs ;  that  the  said  sum  remained  in  the  hands  of  Samuel  W.  For- 
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ter  antil  January,  1895,  when,  by  the  advice  and  concurrence  of 
said  Fanny  and  said  Richards,  he.  invested  9700,00  of  the  money 
m  the  capital  stock  of  the  Bank  of  Rutland, — taking  a  certificate  of 
the  stock  in  his  own  name,  but  still  holding  it  in  trust ;  that  the 
stock  stood  in  his  name  until  August  12,  1840,  when,  at  the  request 
of  the  said  Fanny,  he  transferred  the  stock,  upon  the  books  of  the 
said  bank,  to  the  orator  Charles  E.  Porter,  in  trust  for  her  and  her 
children ;  that  on  the  13th  day  of  December,  1838,  Samuel  W. 
Porter  and  one  Lovell  executed  their  joint  note  for  f  3000,00,  paya- 
ble to  the  order  of  said  P<N'ter  in  ninety  days,  and  said  Pcnrter  after- 
wards, by  his  indorsement,  ordered  the  same  paid  to  the  order  of  the 
defendant  Nathaniel  Fullerton,  and  said  Fullerton,  by  his  indorse* 
ment,  duly  made,  transferred  the  same  to  the  Bank  of  Rutland, — by 
whom  the  note  was  then  discounted ;  that  subsequently  tlie  note  was 
paid  to  the  bank  by  Fullerton,  or  the  amount  due  upon  it  was  de« 
posited  by  him  with  the  bank,  for  the  purpose  of  paying  or  securing 
the  same ;  that  on  the  18th  day  of  May,  1840,  a  suit  was  com* 
menced  upon  said  note  in  the  name  of  the  Bank  of  Rutland,  and 
the  bank  stock  above  mentioned  was  attached  thereon  as  the  prop- 
erty  of  Samuel  W.  Porter ;  that  this  suit  was  eoromenced  by  the 
procurement  and  request  of  said  Fullertpn,  and  the  attachment  was 
made  by  his  direction  and  for  his  sole  benefit ;  and  that  the  said 
Fallerlon  wdl  knew,  at  the  time,  that  the  said  bank  stock,  so  at- 
tached, was  purchased  by  Samuel  W.  Porter  with  the  trust  funds  of 
said  Fanny,  and  that  he  held  said  bank  stock  in  trust  for  her  and 
her  heirs.  And  the  orators  prayed,  that  the  transfer  of  the  stock  to 
Charles  E.  Porter,  in  trust  as  above  mentioned,  be  established,  and 
that  the  Bank  of  Rutland  be  ordered  to  pay  to  him  the  dividends 
seeming  thereon,  and  that  Fullerton  be  enjoined  from  levying  on 
said  stock  any  execution  which  he  might  obtain  in  the  action  upon 
the  note  above  mentioned,  and  that  Samuel  W.  Porter  might  ba 
call^  to  an  account  for  the  residue  of  the  trust  fund ;  and  there 
was  also  a  prayer  for  general  relief. 

The  Bank  of  Rutland  answered,  by  their  cashier,  William  Page, 
denying  aU  knowledge  of  any  donation  having  been  made  by  Mark 
Richards  of  f  1000,  or  of  any  other  sum,  for  the  benefit  of  the  said 
Fanny  Porter,  and  all  knowledge  that  the  same,  or  any  part  thereof, 
ires  invested  in  die  capital  stock  of  the  bank  for  the  benefit  of  said 
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Fanny,  exoq>t  from  the  Qratora'  bill  and  from  declaraitions  made  by 
Samuel  W.  Porter  after  he  became  indebted  to  the  bank,  and  after 
the  attachment  had  been  made,  mentioned  in  the  bill.  These  de- 
fendants admitted  the  commencement  of  the  suit  in  their  name  upon 
the  note,  and  the  attachment  of  the  bank  stock,  and  the  transfer  of 
the  same  to  Charles  E.  Porter,  as  mentioned  in  the  bill ;  not  stating, 
however,  that  FuUerton  had  any  connection  with  that  soit 

The  defendant  Fullerton  answered,  denying  all  knowledge,  that 
any  donation  had  been  made  by  Richards  to  Fanny  Porter,  or  that 
the  bank  stock  in  question  was  held  by  Samuel  W.  Porter  in  trust 
ibr.her  and  her  heirs;  this  defendant  admitted  the  commencement 
of  the  suit  upon  the  note  in  the  name  of  the  Bank  of  Rutland,  and 
the  attachment  of  the  bank  shares  thereon,  and  that  the  suit  was 
still  pending,  and  that  he  had  requested  it  might  not  be  discontin- 
ued and  had  agreed  to  pay  the  expenses  of  its  prosecution,  and  that 
he  had  deposited  in  the  bank  a  sum  equal  to  the  amount  due  upon 
the  note,  as  security  for  the  same;  but  he  denied^  that  the  suit  was 
commenced  at  his  request,  or  that  he  had  knowledge  of  it,  until  af« 
ter  it  had  been  commenced  and  after  the  bank  stock  had  been  at- 
tached ;  and  he  averred,  that  the  note  was  not  discounted  for  his 
benefit,  but  that  he  indorsed  it  as  surety,  merely. 

The  defendant  Samuel  W.  Porter  answered,  admitting  that  he 
received  of  Mark  Richards  the  sum  of  f  1000,  in  trust  for  his  wife, 
Fanoy  Porler,  and  her  heirs,  and  that  the  fourteen  shares  in  the 
capital  stock  of  the  Bank  of  Rutland  were  purchased  with  a  portion 
of  that  money,  and  that  he  held  these  shares  in  trust  for  his  wife 
and  her  children,  as  alleged  in  the  bill ;  and  he  averred,  that  be  in- 
ibrmed  Fullerton  and  George  T.  Hodges,  the  president  of  the  bank, 
before  the  shares  were  attached,  that  he  so  held  them  in  trusL  This 
defendant  also  admitted,  that  he  had  received  the  dividends  upon 
those  shares,  but  alleged  that  he  had  become  insolvent,  and  nnaUe 
U>  repay  the  same. 

The  answers  were  traversed,  and  testimony  was  taken. 

Mark  Richards,  the  father  of  Fanny  P(»ter,  testified,  on  the  part 
of  the  orators,  -that  in  the  year  1824  he  advanced  $1000,00  to  Sam- 
uel W.  Porter,  by  way  of  a  check  on  the  Bank  of  Brattlebwo' ;  that 
he  had  previously  informed  the  said  Fanny  and  her  husband,  that 
ke  should  maike  such  aQ  adv^acemeot,  apd  irisbed  to  have  it  invests 
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ed  in  some  institution  for  the  benefit  of  said  Fanny  and  her  children  j* 
that  when  he  sent  the  check  he  enclosed  it  in  a  letter  to  Samuel 
W.  Porter,  containing  this  clause  ;-~'*  I  also  enclose  a  check  on 
B'o  Bank  for  91000,  for  Fanny ;  perhaps  it  would  be  well  to  iuTest 
it  where  it  can  be  secured  on  real  estate  to  a  larger  value,  so  as  to 
insure  the  annual  payment  of  interest^  and  the  principal  sum,  when 
payment  becomes  necessary,  (or  desirable.)  I  leave  that  to  your 
and  her  pleasure,  what  mode  to  adopt  for  her  and  heirs  mutual  ben- 
efit " ; — and  that  sometime  afterwards,  upon  inquiry  made  by  him 
whether  the  money  had  been  invested^  Samuel  W.  Porter  informed 
him,  that  he  had  invested  9700,  or  $800,  of  the  money  in  stock  in 
the  Bank  of  Rutland, — ^to  which  the  witness  made  no  objections. 
It  appeared  from  the  testimony  of  the  cashier  of  the  Bank  of  Brat- 
U^Mro*,  also  taken  on  the  part  of  the  orators,  that  the  check,  men- 
tioned in  Richard's  testimony,  was  made  payable  to  Fanny  Porter, 
or  bearer. 

Other  witnesses  were  examined ;  the  substance  of  whose  testimo- 
ny is  sufficiently  detailed  in  the  opinion  of  the  court 

The  court  of  chancery,  September  Adjourned  Term,  1845, —  , 
Hebaed,  Ch.,-^ismissed  the  bill ;  from  which  decree  the  orator 
appealed. 

E.  Hutchinson  for  orator. 

The  well  established  rule,  that,  whenever  trust  money  can  be 
traced,  a  court  of  equity  will  fasten  a  trust  upon  the  property  pur« 
chased  with  the  money,  in  favor  of  the  persons  beneficially  interest-^ 
ed,  has  lately  received  the  sanction  of  this  court.  Blaisdell  v.  Stevens, 
16  Yt.  187.  The  wife  may  hold  real  or  personal  property  independ-* 
ent  of  her  husband,  without  its  being  subject  to  attachment  at  the 
suit  of  his  creditors ; — and  of  personal  property  the  husband  may, 
for  that  purpose,  be  the  trustee  for  the  wife.  Pinney  v.  Fellows,  IS' 
Tt.  525.  2  Kent  102.  That  the  bank  stock  in  question  was  pur-^ 
chased  with  the  money  furnished  by  Mr.  Richards  is  sufficiently 
established  by  the  testimony,  without  resorting,  for  proof  of  the  fact, 
to  the  answer  of  Samuel  W.  Porter.  That  Mr.  Richards,  the  donor, 
intended  the  money  should  be  kept  from  the  immediate  possession 
of  the  oratrix,  in  trust  for  the  future  benefit  of  herself  and  children-,. 
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not  sabject  to  the  disposa]  of  the  husband,  is  apparent  from  the  t£$* 
titnony  of  Mr.  Richards,  and  his  letter  accompanying  the  giiL 

But,  although  the  general  rule  is  di&rent,  in  this  case  the  ansirer 
of  Samuel  W.  Porter  is  evidence,  as  well  against  himself,  as  agaiost 
the  other  defendants,  whose  only  claim  to  the  stock  in  question  is 
through  and  under  him.  1  Greenl.  £t.  217,  §  178.  Osbam  t. 
Bank  of  United  States,  9  Wheat.  738,  [5  U.  S.  Coad.  R.  741.] 
Field  Y.  Holland,  6  Cranch  8,  [2  U.  S.  Cond.  R.  285.]  Van 
Riensdeick  v.  Kane,  1  Gal.  635.  Denton  v.  Perry,  5  Yt  3S2.  In 
equity  the  wife  may  sue  her  husband.  In  the  present  case  he  was 
a  proper  and  necessary  party  defendant.  Being  such,  she  may  use 
his  answer  to  the  same  extent,  as  if  he  were  not  her  husband.  Sto- 
ry's Eq.  PI.  ^^  61-63.     2  Fonbl.  Eq.  450,  n.  (c.)     lb.  456,  n.  (/.) 

The  defendants  acquired  no  title  by  the  attachment,  the  stock  at- 
tached being  trust  property.  Besides,  the  defendants  all  stand 
charged  with  notice  of  the  trust ;  and  whether  given  before  or  since 
the  attachment  is  unimportant.  Notice  since  the  attachment  is  ad- 
mitted ;  and  if  given  either  before  conveyance,  or  before  payment  of 
purchase  money,  it  is  sufficient  Here  there  has  not  yet  been  either 
conveyance,  or  payment.  2  Fonbl.  £q.  148,  in  note.  Pinney  v. 
Fellows,  15  Yt.  542. 

L,  Adams  and  O.  P.  Chandler  for  defendants. 

1.  A  separate  personal  property  cannot  be  given  to  tifeme  covert, 
without  the  intervention  of  trustees,  even  if  it  be  so  expressly  de- 
clared. Harvey  v.  Harvey ^  1  P.  Wms,  125.  Burton  v.  Pierpaint, 
2  P.  Wms.  79.  Tyler  v.  Lake,  4  Sim.  144.  1  Chit  Pr.  61.  Pur- 
dew  V.  Jackson,  1  Russ.  1-72. 

2.  In  this  case  it  is  not  so  declared,     1  D.  Ch.  322. 

3.  Porter  cannot  be  a  witness  for  his  wife ;  Greenl.  Ev.  411 ; 
Anstey  v.  Dowsing,  2  Str.  1253;  Windliom  v.  Cketwynd,  1  Burr. 
414  ;  Davis  v.  Dinwoody,  4  T.  R.  678;  8  Paige  47;  and  without 
his  testimony,  there  is  no  evidence,  that  the  Rutland  bank  stock 
was  bought  or  paid  for  with  the  $1000. 

4.  The  testimony  does  not  show,  that  a  trust  was  intended. 

5.  The  shares  were  subject  to  attachment.  1  Am.  Chanc.  Dig. 
364, §  33;  522,  §  15;  540,  §  39 ;  554,  ^  6.  2  Story's  Eq.  608- 
610.    Gresley's  Eq.  Ev.  245. 
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The  case  having  been  retained  for  advisement^  the  opinion  of 
the  court  was  delivered,  at  the  March  Term,  1848,  by 

Davis,  J.  This  case  involves  questions  of  no  little  importance.  At 
law,  as  a  general  rule,  a  married  woman  can  neither  sue  nor  be  sued, 
unless  in  connection  with  her  husband.  Exceptions,  arising  chiefly 
from  the  impracticability  of  associating  the  husband  in  certain  cases, 
exist  in  this  as  in  most  general  rules.  As  applicable  to  husband 
and  wife  having  adverse  interests,  there  is  no  exception,  unless,  in« 
deed,  the  proceeding  seeking  a  dissolution  of  the  marriage  and  a 
consequent  arrangement  and  distribution  of  the  property  belonging 
to  them,  or  one  of  them,  be  deemed  such.  Although  she  may  have, 
before  marriage,  or  may  acquire,  afterwards,  separate  estate,  real,  or 
personal,  of  which  she  may  be  despoiled  by  her  husband,  she  can- 
not, either  alone,  or  by  the  intervention  of  a  next  friend,  prosecute 
a  suit  for  the  recovery  of  it  This  results,  not  from  a  unity  of  estate, 
for  the  common  law  recognizes  her  separate  property,  but  from  a 
unity  of  persons. 

Chancery,  however,  proceeds  upon  different  principles;  whether 
upon  wiser  principles,  or  not,  it  is  too  late  to  inquirei  In  that  court, 
in  suits  affecting  the  peculiar  estate  of  the  wife,  whether  as  plaintiff, 
or  defendant,  in  respect  to  all  the  world  besides  her  husband,  there 
is  no  absolute  necessity  of  his  being  made  a  party,— ^though  often 
in  practice,  in  conformity  tothe  mode  of  proceeding  at  law,  the  hus« 
band  has  been  associated  with  the  mfS.  Recently  it  has  been  found 
more  convenient,  to  say  nothing  of  other  considerations,  to  preter- 
mit the  husband,  in  cases  in  which  his  interests  are  not  concerned. 
But  chancery  has  permitted  a  still  farther  departure  from  the  prin- 
ciples of  the  common  law.  Whenever  there  exists  an  antagonism 
of  interest  between  the  two,  it  allows  the  wife  to  bring  a  suit  against 
her  husband,  and,  e  cancerso,  the  latter  against  the  former,  as  if  they 
were  sole  and  unmarried.  It  is  merely  necessary  to  introduce  the 
slight  machinery  of  a  next  friend ;  and  in  some  cases  the  court 
will,  by  interlocutory  order,  compel  the  husband  to  defray  the  ex- 
penses of  the  suit  on  both  side,  while  the  right  is  in  suspense. 

It  b  not  doubted,  but  that,  in  the  present  instance,  Samuel  W. 
Porter,  the  husband,  was  very  properly  made  a  defendant  to  the  bill. 
If  the  fourteen  sharea  in  Rutland  bank  can  be  regarded  as  a  trust 
fund,  of  which  the  oratrix  is  the  cestui  que  trust,  there  was,  previ- 
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ous  to  the  transfer  in  August,  1840,  no  known  and  recognized  trus- 
tee, unless  the  husband  can  be  r^arded  as  such.  He  is  competent 
to  act  as  such,  as  well  as  any  other  person^  if  duly  i^pointed ;  and 
even  he  will  be  sometimes  regarded  as  such,  with  a  view  to  the  pro' 
tection  of  the  wife's  separate  property  against  his  creditors,  without 
any  appointment  whatever.    2  Kent  162-3. 

As  between  the  oratrix  and  her  husband,  however,  it  seems  not  to 
be  regarded  as  a  matter  of  any  importance,  what  the  rights  of  the 
former  may  be ;  as  the  latter  declares  himself  to  be  insolvent,  and 
possessed  of  no  means  of  his  own  to  pay  whatever  may  be  found 
due  from  him.     The  oratrix,  though  she  has  traversed  the  answer, 
offers  no  evidence  to  controvert  this  fact.     To  take  an  account, 
therefore,  supposing  her  to  be  entitled  to  it,  would  be  a  useless  pro- 
ceeding, except  so  far  as  it  should  affect  the  bank  shares.     To  this, 
third  persons,  creditors  of  S.  W.  Porter,  interpose  a  claim ;  and  the 
real  controversy  here  is,  whether  they  or  the  oratrix  have  the  better 
claim  in  equity.     In  this  aspect  of  the  case,  it  is  natural  to  suppose* 
that  the  sympathies  of  the  husband  are  altogether  with  the  wife ; 
and  nothing  has  transpired,  while  it  has  been  in  progress  before  as, 
to  induce  a  different  conclusion. 

The  bank  of  Rutland  and  Nathaniel  Fullerton  are  the  only  par- 
ties, then,  whose  interests  come  in  collision  with  those  of  the  ora- 
trix. They  resist  her  pretensions  mainly  on  two  grounds ; — Ist, 
Because  they  say  these  bank  shares  were  not  trust  funds  in  point  of 
fact,  but  were  truly,  as  confessedly  they  were  in  form,  held  by  Por- 
ter in  his  own  right ;  2d,  That  if,  as  between  them,  the  shares  are 
to  be  regarded  as  trust  property,  yet  that  the  trust  was  a  secret  one, 
not  apparent  in  the  original  certificate  of  subscriptions  or  by  any 
transfer,  or  other  evidence,  on  the  books  of  the  bank,  until  afier  the 
attachment  at  the  suit  of  the  bank;  and  that  they,  the  defendants, 
neither  knew  in  fact,  nor  were  so  situated  that  the  means  of  knowl- 
edge were  within  their  reach,  that  it  was  trust  property. 

The  check  on  the  bank  for  91000,  dated  January  15,  1824,  is  in 
favor  of  **  Fanny  Porter,  or  bearer ;"  and  the  letter  to  Mr.  Porter, 
enclosing  it,  dated  May  26,  1624,  says,  ''  I  enclose  a  cheek  on  B'o 
bank  for  $1000  for  Fanny," — adding  "  perhaps  it  would  be  well  to 
invest  it  where  it  can  be  secured  on  real  estate  to  a  larger  value,  so 
as  to  ensure  the  annual  payment  of  interest  and  the  principal  sum 
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whenpaymeDt  becomes  necessary,  or  desirable.  I  leave  that  to  your 
and  her  pleasure,  what  mode  to  adopt  for  her  and  heirs  mutual  benefit, 
Mark  Richards.*^  These  two  papers,  as  quoted,  comprise  the  whole 
of  the  written  evidence  of  the  original  creation  or  declaration  of  a 
trust.  There  b,  however,  additional  evidence  of  a  parol  declaration 
on  the  part  of  the  donor,  made  to  his  daughter  and  her  husband  previ- 
ous to  drawing  the  check,  which  throws  farther  light  upon  his  inten- 
tions. This  is  contained  in  his  deposition ;  in  which  he  says,  that, 
before  the  delivery  of  the  check,  he  had  conversation  with  both  of 
them,  and  informed  them  of  his  intention  to  make  an  advancement 
of  that  amount,  and  that  he  wished  to  have  it  invested  in  some  in- 
fltittttioa  for  the  benefit  of  his  daughter  and  her  children ;  that  after 
the  books  were  open  for  subscriptions  for  Rutland  bank  stock* 
he  inquired  of  Porter  if  he  had  invested  the  money  in  stock  of 
that  bank,  and  was  told  he  had  done  so,  to  the  amount  of  $700, 
but  could  not  procure  stock  to  the  whole  amount ;  and  that  the  de- 
ponent made  no  objection  to  such  investment.  The  defendants' 
counsel  insist,  that  neither  from  the  letter,  nor  the  prior  verbal  in- 
tentions, nor  from  both  combined,  can  be  fairly  extracted  any  crea- 
tion of  a  trust  in  favor  of  the  daughter,  or  her  children,  or  any  de- 
signation of  a  trustee*  The  plaintiff'  counsel,  on  the  contrary, 
contend  there  is  ample  evidence  of  both. 

By  our  law  an  express  trust,  except  in  lands,  may  be  created 
without  writing.  In  respect  to  personal  property  it  is  not  a  mas- 
ter of  any  importance,  whether  it  be  by  a  written  instrument,  or  by 
parol,  or  partly  in  one  mode  and  partly  in  the  other.  Trusts,  too, 
may  be  implied,  or  may  result  from  certain  facts  and  circumstances 
requiring  their  existence  for  purposes  of  equity.  No  prescribed 
form  of  words  is  necessary,  to  create  an  express  trust.  The  intention 
of  the  party  making  it  affords  the  only  sure  test  of  its  creation.  In 
ascertaining  this  intention  we  do  not  torture  the  language  used  by  any 
technical  constructions,  but,  as  in  the  case  of  wills  and  devises, 
adopt  a  liberal  construction,  and  endeavor,  in  the  language  of  Judge 
Story,  to  draw  ex  visceribus  verbarum  the  true  sense.  2  Story's 
£q.243-^;  FisJusr  w.  Fields,  10  Johns.  494;  2  Blackford  198; 
Wrighi  ▼.  Athyns,  1  Turn.  d&  Russ.  157 ;  Smith  v.  AttersoU,  1 
RnsB.  266 ;  Taylor  y,  Moyraui,  4  Dessaus.  595  ;  1  McCord's  Gh. 
E.  119.    Letcher  v.  Letcher's  Heirs,  4  J,  J.  Marsh  593;  Chamber^ 
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kdn  T.  Thompson,  10  Conn.  243 ;  16  Pick.  327,  where  the  aothori- 
ties  from  the  old  English  Chancery  Reports  are  collected  and  ablj 
commented  upon  by  Judge  Wilde. 

In  designating  a  trustee  to  take  charge  of  the  fund,  no  greater 
certainty,  or  formality,  is  requisite,  than  in  the  creation  of  the  fund 
itself.  The  same  liberal  constructions  and  the  same  implications 
exist  here,  as  upon  the  other  point.  But  chancery  authorities  fully 
warrant  us  in  saying,  that,  in  order  to  sustain  and  uphold  a  trust  in 
equity,  it  is  not  indispensably  necessary,  that  a  trustee  should  hare 
been  designated  in  the  instrument  creating  the  trust  fund,  or,  in- 
deed, by  any  simultaneous  or  subsequent  instrument.  If  no  person 
is  appointed,  chancery  will  not  suffer  the  beneficial  objects  of  the 
trust  to  fail  of  being  carried  into  effect  for  that  cause,  but  will,  on  q>- 
plication  from  those  in  interest,  provide  all  necessary  machinery  for 
that  purpose ;  as  in  WaUingsford  y.  Allen,  10  Pet.  R.  583,  where,  on 
a  separation  between  husband  and  wife,  the  former  conveyed  to  the 
latter,  on  certain  consideration,  arising  fW>ffi  a  pending  suit  for  all* 
mony,  a  female  slave ;  it  was  insisted  by  counsel,  among  other  ob- 
jections to  the  conveyance,  that  no  trustee  was  interposed  between 
husband  and  wife.  The  objection  was  overruled ;  Wayne,  J.,  ar- 
gues the  point  at  some  length,  and  cites  a  number  of  authorities  in 
support  of  the  position  established. 

Upon  full  consideration  of  the  language  used  by  Mr.  Richards, 
both  verbal  and  written,  in  connection  with  the  attending  circum- 
stances,— ^his  daughter  Fanny  then  having  three  children, — ^I  cannot 
doubt  but  it  was  the  intention  of  the  father  to  set  apart  this  fund  for 
the  exclusive  benefit  of  Mrs.  Porter  and  her  children,  or  heirs,  and 
that  he  intended  to  place  it  under  the  control  of  her  husband,  as  her 
trustee.  This  intention,  it  is  true,  is  not  indicated  with  all  the  pre- 
cision that  we  should  look  for  in  an  instrument  prepared  under  the 
eye  of  legal  advisers.  His  intention  cannot,  nevertheless,  be  well 
mistaken.  He  then  believed  his  son-in-law  to  be  in  good  circum- 
stances, and  no  doubt  reposed  fhll  confidence  in  his  discretion  and 
judgment  in  managing  the  property  so  as  to  effect  the  object  he  had 
in  view.  He  was  willing  to  trust  to  him  to  select  the  proper  mode 
of  investing  it,  where  it  would  be  safe^  and  also  yield  an  annual  in- 
terest 

A  portion,  whether  the  9300  remaining,  or  not,  does  not  appear, 
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it  seems  by  Porter^B  answer  was  laid  oat  Id  land.  It  woald  seem 
probable  from  Mr.  Chase's  deposition,  which  speaks  of  her  owning 
one  house  in  company  with  some  other  person  and  also  the  house 
in  which  the  family  then  lired,  of  considerable  value,  that  the  gene- 
rosity of  her  father  was  not  limited  to  a  gift  of  91000.  One  or  both 
of  these  were  purchased  by  her  father ;  and  although  we  are  igno* 
rent  of  the  time,  or  times,  when  this  was  dona,  still,  the  course  pur- 
sued here  *  aflbrds  some  eiqplanatioo  of  the  general  views  of  Mr. 
Richards,  in  making  advances  to  her.  Had  he  merely  intended  to 
make  a  donation  to  his  son-in-law,  to  be  diipoeed  of  at  his  pleasure, 
and  to  go  into  the  general  mass  of  his  property,  although  it  would 
not  be  unnatural  to  expect  a  paternal  proffer  of  advice  as  to  the  best 
mode  of  keeping  it  intact  for  the  common  benefit  of  the  family, 
yet  we  should  not  expect  to  find  directions  so  to  dispose  of  it,  that 
she  and  her  heirs  should  reap  the  benefit  of  it  It  seems  to  me, 
that  these  directions  are  not  susceptible  of  any  other  explanation, 
than  that  he  had  in  view  a  distinct  appropriati<m  of  the  gift  for  her 
and  their  exclusive  benelit.  K 

But  is  there  any  evidence,  that  the  bank  shares,  attached  by  the 
defendants,  were  purchased  and  paid  for  out  of  this  trust  money  f 
The  only  direct  evidence  to  that  effect  is  contuned  in  Porter's  sep- 
arate answer;  where  the  fact  is  directly  asserted.  The  defendants 
counsel  urge,  that  his  answer  cannot  be  used  to  prejudice  the  rights 
of  the  other  defendants.  The  general  rule  is  as  assumed  by  them ; 
but  as  the  fact  asserted  is  one  with  which  they  have  no  necessary 
connection,  none,  except  that  resulting  from  their  situation  as  at* 
taching  creditors  of  Porter,  and  deriving  all  their  rights  to  the  prop* 
erty  from  and  under  him  in  that  character,  I  am  inclined  to  think 
he  is  a  competent  witness,  at  the  call  of  the  orator,  by  way  of  an- 
swer, to  prove  the  general  fact,  that  the  shares  were  trust  property, 
not  only  as  it  may  affect  himself,  but  as  it  may  affect  the  other  de» 
fendants. 

There  is  aome  indirect  circumstantial  evidence,  beaiiring  on  this 
pomt;  such  as  the  communication  made  to  Richards  by  Porter,  that 
he  bad  invested  a  portion  of  the  money  in  bank  stock,  which  conii- 
monication  could  not  have  been  made  with  any  reference  to  the 
defendants ;  the  general  understanding  and  conversation  in  Porter's 
family ,-.*when  no  motive  can  be  supposed  to  have  existed  to  have 
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(Mroduced  a  false  impreflsioDy-^as  stated  in  tbe  d^KwUioiia  of  Jona- 
than Chase,  Frederick  A«  Porter,  Hannah  Porter  and  Samuel  Hem- 
meniray ;  which,  taken  together,  produces  a  very  satisfactorj  coo* 
viction  on  the  mind,  that  Mrs.  Porter  had  the  beneficial  interest  in 
these  shares,  and  that  he  so  regarded  it,  notwithstanding  the  &ct, 
that,  daring  all  that  time,  they  stood  on  the  bank  books  in  bis  own 


The  loan  of  $300  to  the  last  named  witness,  within  a -week  aA» 
Porter  receired  the  cash  on  the  check,  and  taking  a  note  therefor 
payable  to  Mark  Richards,  tends  strongly  to  show,  that  Porter,  at 
the  time,  did  not  regard  the  money  as  his  own.  The  fact,  that,  dar- 
ing the  same  year,  he  subscribed  for  stock  and  took  transfers  from 
others  in  hb  own  name,  which  he  paid  for  out  of  this  money,  may 
be  regarded  as  having  an  opposite  tendency.  Perhaps  the  inconroi- 
ience  of  executing  the  necessary  papers  on  the  successire  payments 
of  assessments  and  of  dividends  in  the  name  of  his  wife  may  afford 
a  satisfactory  explanation  of  this  circumstance, 
y  These  shares  being  thus  uust  funds,  held  by  Porter  in  his  own 
name,  but  the  beneficial  use  of  which  belonged  to  his  wife,  they 
were  not  subject  to  attachment  and  sale  by  his  creditors ;  unless, 
indeed,  they  were  bona  fide  creditors^  without  notice  of  tbe  trust  /) 
//  Were  the  Bank  of  Rutland  and  Nathaniel  FuUerton,  at  the  time 
of  the  attachment,  in  this  predicament  1  ^ 

When  I  say  at  the  time  of  aUachment,  I  do  not  forget,  that  the 
plaintiiis'  counsel  contend,  that  the  inquiry  is  not  to  be  restricted  to 
that  point  of  time,--*that,  though  they  may  not  then  have  had  notice, 
still,  if  subsequently,  before  sale  on  execution,  notice  were  brought 
home  to  them,  the  eflect  would  be  the  flame.  In  other  words,  the 
fact  of  purchase  is  to  be  referred  to  the  final  sale,  rather  than  the 
establishment  of  the  lien  by  attachment. 

Whatever  plausibility  there  may  be,  at  first  sight,  in  this  position, 
there  seems  to  me  to  be  strong  reasons  for  questioning  its  sound- 
^ness/y  In  a  controversy  between  a  purchaser  by  attachment  and  levy 
and  one  in  any  other  modeflthere  can  be  no  doubt,  that  the  question 
of  priority  of  right  is  to  be  determined  by  the  time  <^  attachm^t 
and  notice,  provided  they  are  followed  by  the  proper  proceedings, 
after  judgm^t,  to  perfect  the  title.  Here,  however,  there  is  no  sudi 
controv^sy.    These  bank  shares  were  really  held  in  trust  at  the 
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time  of  the  attachment,  though  the  trast  was  not  apparent;  they  r^^ 
mained  in  the  same  condition  at  the  time  of  bringing  this  bill,  except 
that  a  conveyance  had  in  the  mean  time  been  made  by  S.  W.  Porter, 
the.  trustee,  to  Charles  E.  Porter,  expressly  in  trust  for  Fanny  Porter. 
This  was  simply  a  proceeding  in  furtherance  of  the  trust,  rendered 
necessary,  perhaps,  for  the  purpose  of  bringing  this  suit,  and  at  all 
events  expedient  for  purposes  of  notice  generally  thereafter.  Being 
subsequent  to  the  attachment,  it  could  create  no  new  rights,  mili- 
tating against  those  thus  acquired. 

Supposing,  then,  the  bank  to  have  had  no  notice  at  the  time  of 
their  attachment,  but  to  have  subsequently  received  ample  notice, 
would  they  thereby  be  deprived  of  the  right  of  proceeding,  as  if  no 
such  notice  had  been  received  7  If  so,  no  little  hardship  might  re> 
suit,  in  consequence  of  the  accumulation  of  costs,  the  omission  to 
avail  themselves  of  other  means  of  satisfying  their  demands,  relying 
on  the  security  supposed  to  be  obtained,  and  perhaps  intervening 
insolvency  of  their,  debtor.  This  point  is  suggested,  by  way  of 
qumre,  by  Bcicnett,  J.,  in  the  case  of  Piimey  v.  FeUowSy  15  Vt. 
542.  It  was  not  necessary  then,  nor  is  it  here,  to  come  to  any  defi- 
nite conclusicHi  upon  it.  Individually,  I  incline  to  the  opinion,  that 
notice  thus  carried  home  to  a  creditor,  subsequently  to  the  attach- 
ment, would  have  no  effect  in  defeating  his  rights  under  it ;  yet  as 
in  the  present  case  we  have  come  to  the  conclusion,  that  the  bank 
had  in  fact  notice  of  the  true  character  of  these  funds,  at  the  time 
of  their  attachment,  it  becomes  of  no  importance,  whether  this 
opinion  be  well  or  ill  founded. 

h  The  question,  then,  recurs,  whether  the  defendants,  on  the  13th 
of  May,  1840,  when  they  made  their  attachment,  had  either  actual 
or  constructive  knowledge,  that  the  shares  standing  in  Porter's  name 
were  held  in  trust  for  Mr6.  Porter.\\ 

The  bill  directly  charges  such  knowledge  in  Fullerton,  and  rep- 
resents him  as  the  real  person  in  interest,  although  the  attachment 
was  made  in  a  suit  by  the  bank,  on  a  note  executed  by  Porter,  made 
payable  to  his  own  order,  indorsed  by  himself  and  Fullerton,  and 
discounted  by  the  bank ;  yet  it  is  somewhat  remarkable,  that  it  no 
where  charges  notice  to  the  bank,  or  its  officers,  of  the  character  of 
the  fuods.  Whether  this  was  the  result  of  oversight,  or  arose  from 
the  supposition  that  Fullerton  had  paid  the  note,  as  indorser,  and 
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procured  the  suit  to  be  commenced  in  the  name  of  the  bank,  bat 
8ole]y  for  bis  own  benefit,  I  am  unable  to  say.  If  the  latter,  I  appre- 
hend, however  the  fact  might  be,  the  orators  proceeded  entirely  up- 
<Hi  erroneous  principles. 

If  a  suit  could  be  sustained  at  all  in  the  name  of  the  bank,  on  Uie 
ground  of  a  legal  right  in  the  corporation,  it  is  very  clear,  it  must 
proceed  and  be  governed  by  the  same  rules  and  principles,  as  if 
there  were  no  third  person,  having  an  equitable  interest  in  the  sub- 
ject matter.  Notice  to  them  was  at  least  as  necessary  as  to  Fuller- 
ton  i  and  perhaps  more  so ;  for  it  is  not  very  apparent^  that,  for  the 
purposes  sought  by  the  bill,  there  was  any  necessity  of  making  him 
a  defendant  He  was  not  a  party  to  any  proceeding,  which  sought 
to  appropriate  these  funds  in  payment  of  Porter's  debts.  He  was  a 
creditor,  indeed,  or  would  become  so,  on  payment  of  the  note,  and 
would  then,  like  any  other  creditor  of  his,  be  entitled  to  proceed 
against  him  for  satisfaction.  The  injunction  sought  for  against  tak- 
ing out  execution  and  levying  on  the  shares  need  not,  at  any  rate, 
even  if  it  could,  have  extended  to  any  other  person  than  the  plain- 
tiflb  in  the  suit. 

But  the  bank,  by  their  cashier,  William  Page,  as  if  regularly 
called  upon  by  the  bill,  answer  distinctly,  that  they  had  no  knowl- 
edge of  the  giil,  by  Richards  to  Fanny  Porter,  of  $1000,  or  any 
sum,  or  of  the  investment  thereof  in  the  stock  of  the  bank,  previous 
to  the  attachment,  and  none  since,  except  from  the  orators'  bill  and 
the  declarations  at  different  times  of  S.  W.  Porter.  If  it  was  neces- 
sary for  the  corporation  at  all  to  answer  upon  tliis  point,  it  cannot 
be  questi<Mied,  but  that  the  answer  must  be  received  as  evidence.  It 
is  resp(»sive  to  the  bill,  assuming  the  bill  to  have  averred  notice. 
Conclusive^  of  course,  it  is  not.  The  only  evidence  there  is  to  con- 
tradict this  answer,  asidf  of  S.  W.  Porter's  answer,  of  which  I  will 
speak  presently,  is  contained  in  the  deposition  of  George  T.  Hodges; 
who  states  that  Porter,  about  the  time  Morris  &  Nesmith  failed,  in 
a  conversation  in  which  he  proposed  to  sell  the  stock  standing  in 
his  name,  remarked,  that  it  belonged  to  his  wife.  He  adds,  that,  at 
the  time,  he  was  president  of  the  bank.  We  have  no  means  of  as- 
certaining when  this  was,  except  by  referring  to  the  answer  of  Por- 
ter, in  which  he  says  Morris  6l  Nesmith  failed  May  17, 1839.  This 
was  before  the  attachment.     Luther  Daniels'  deposition  tends  also 
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to  establisli  the  ilate  of  the  coiiTersatioili  alludecl  to  by  Mr.  Hodges, 
as  being  before  the  attachment.  He  was  an  incompetent  witness 
{<ar  the  bank,  being  a  director  and  stockholder ;  bat  his  testimony 
was  adverse  to  the  party  that  called  him,  and  therefore  admissible 
oa  that  point*  Bapposing  it  to  be  a]lowable«  as  I  think  it  is,  to 
ascertain  a  date,  thus  incidentally  mentioned,  by  one  defendant, 
whose  statements  are  not  in  all  points  to  be  received  against  the 
others^  there  is,  then,  the  testimony  of  one  witness  in  opposition  to 
the  answer. 

Doubts  were  suggested  in  argument,  whether  notice  to  the  presi-  ' 
dent  should  be  considered  as  notice  to  the  corporation.  I  have  no 
doubt  it  should  be.  There  is  no  other  officer,  or  agent,  to  whom  it 
tomH  have  been  made  with  more  propriety.  It  would  be  equally 
available,  no  doubt,  if  made  to  the  cashier,  or  a  director.  Nor  am 
I  disposed  to  detract  any  thing  from  the  weight  of  this  evidence, 
because  there  was  not  a  full  communication  of  all  the  circumstances 
connected  with  her  ownership.  The  fact  being  communicated,  and 
being  true,  would  be  sufficient.  It  is  never  required,  in  questions 
of  this  kind,  that  fuU  and  accurate  details  should  be  given,  in  order 
to  constitute  notice.  It  is  enough,  if  the  party  be  put  up<m  inquiry, 
—apprised  of  the  fact  in  general  terms ;  and  he  will  omit,  at  his  perils 
to  seek  for  full  information  in  those  places,  and  of  those  persons* 
where  it  may  reasonably  be  expected  to  be  found.  BkdsMl  v.  8ie* 
vent  et  al.,  16  Yt.  179.  Sugd.  on  Vend.  5d2.  4  Johns.  Ch.  IL 
99-^4.     Anderson  v.  Van  Alen,  12  Johns.  343. 

Porter,  in  his  answer,  states,  that  he  gave  repeated  notice  to  Ful- 
lerton,  before  the  attachment,  of  the  character  of  the  fundsi  and 
also,  that  he  gave  a  similar  notice  to  Mr.  Hodges,  the  president,  be« 
fore  June  25, 1839 ;  but  I  lay  this  testimony  out  of  the  case^— 'being 
fully  satisfied,  that,  on  a  question  of  this  kind,  his  statements,  by 
way  of  answer,  cannot  be  received  to  prejudice  either  the  bank,  or 
FuUerton. 

This  state  of  the  evidence  would  seem  to  leave  the  point  in  issue, 
if  it  could  be  regarded  as  in  issue,  in  no  little  doubt  and  uncertain- 
ty. Upon  ordinary  principles,  something  more  than  the  testimony 
of  one  witness  must  be  adduced,  to  overthrow  an  answer  in  a  point 
directly  responsive.  Nothing  more  than  that  exists  in  the  present 
case.  I  lay  out  of  the  case  the  deposition  of  Mr.  Page,  as  I  have  done 
64 
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that  of  Porter,  so  far  as  the  Rutland  bank  i^  concerned^  becanse, 
being  a  stockholder,  he  is  incompetent  as  a  witness  for  theoL  As 
reqpecta  Mr.  Fallerton,  there  is  no  impediment  to  his  testimony. 

Perhaps  the  circumstance,  that  the  answer  of  the  bank  is  put  in 
by  its  cashier,  as  it  must  necessarily  be  by  some  officer,  or  agent, 
who  swears  to  matters  aj^aring,  or  not  appearing,  opon  the  bank 
books  and  papers,  and  to  such  as  are  within  his  personal  knowledge^ 
bat  who  would  not  necessarily  be  cognizant  of  verbal  eommoniea- 
tions,  made  to  another  officer,  might  require  some  modi^ation  of 
the  principle  above  alluded  to,  concerning  the  weight  of  evidence. 
It  seems  to  nte,  that  it  should  ;  for  the  answer  put  in  by  the  cashier 
IS  not  necessarily  in  conflict  with  the  testimony  of  Mr.  Hodges.  It 
is  only  necessary  to  suppose,  that  the  latter  had  not  informed  the 
former  of  the  verbal  communication  made  to  him,  to  see  that  there 
is  no  antagonism  between  the  two.  These  considerations,  on  the 
whole,  incline  us  to  come  to  the  conclusion,  that  the  bank  had  soch 
notice,  as  would  forbid  their  attaching  the  shares  as  the  propertj  of 
Porter. 

Dotf  as  already  stated,  I  am  nnableito  surmount  the  difficuTtf, 
th^f  the  bin  contains  no  allegation  of  notice,  as  respects  the  bank ; 
and  though  the  answer  volunteers  to  say  there  was  none,  which  an- 
swer is  traversed  by  the  orators,  yet  it  would  require  us  to  overleap 
principles  of  chancery  practice  everywhere  recognized,  and  in  their 
nature  most  safe  and  salutary,  to  regard  these  circumstances  as 
forming  an  issue  upon  that  essential  point. 

As  respects  Fullerton  the  case  is  far  less  complicated.  Notice  to 
him  is  distinctly  charged  in  the  bill,  and  he  as  distinctly  denies  it 
m  his  answer.  The  orators  have  no  admissible  evidence  to  over- 
eome  the  answer.  Porter's  answer,  as  already  shown,  cannot  be 
received  as  competent  for  that  purpose.  If  it  should  be  contended, 
that,  owing  to  his  liability  on  the  note,  the  deposit  of  money  suffi- 
cient to  discharge  his  liability,  and  the  fact,  if  it  be  a  fact,  that  he 
requested  the  suit  to  be  brought  and  the  shares  attached,  he  is  to  be 
affected  with  notice  given  to  the  bank,  as  his  agent,  yet  the  orators 
could  not  prevail ;  because  the  testimony  of  Mr.  Page,  which  was 
inadmissible  in  favor  of  the  bank,  encounters  no  objection,  when 
brought  to  bear  in  favor  of  Mr.  Fullerton.  His  evidence  comes 
strongly  in  aid  of  the  answer.     Allowing  the  testimony  of  Mr.  Hod- 
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ges  to  come  in  aid  of  the  bill,  in  this  aspeet,  there  can  be  no  room 
for  doabt,  as  to  which  way  the  evidence  preponderates. 

The  result  is,  as  to  Nathaniel  FuUerton,  the  orator's  bill  must  be 
dismissed,  with  costs,  including  the  costs  of  this  court ;  and,  if  the 
orators  consent  to  that  course,  the  bill  will  also  be  dismissed^  with- 
out costs,  as  to  Samuel  W.  Porter. 

As  it  will  be  perceived,  that  the  result  arrived  at,  so  far  as  res- 
pects the  controversy  between  the  orators  and  the  Rutland  bank,  is 
not  necessarily  conclusive  of  the  rights  of  the  former,  it  will  be 
competent  for  the  chancellor  to  allow  an  amendment  to  the  bill,  or 
perhaps  a  supplemental  bill  to  be  filed,  presenting  the  matter  of  no- 
tice,  on  such  terms  and  conditions  as  he  may  think  just  and  equita- 
ble. 

As  respects  the  Rutland  bank,  the  decree  of  the  chancellor  is 
reversed  pro  forma,  and  the  case  is  remanded  to  the  chancellor  for 
farther  proceedings. 


Benjamin  Smith,  Jr.,  v.  Albert  Onion  and  James  Lotell. 

In  Chahcert. 

Thif  court  do  not  regard  an  absolute  conveyance  of  property,  with  a  eecret 
clauee  of  defeasance,  written  or  rerbal,  as  a  conclusive  badge  of  fraad  ;  bat 
•och  conveyance  U  open  to  suspicion. 

Where  a  creditor,  who  has  levied  bis  execution  upon  land  thus  conveyed, 
brings  a  bill  to  setaside  the  conveyance  as &aud4ilent,  and,  upon  the  coming 
in  of  the  answers,  it  appears  that  the  conveyance  was  in  fact  intended  as  a 
security,  and  that  nbond  o(  defeasance  was  given  back,  the  regular  course  is, 
fbr  the  orator  to  amend  his  bill,  by  inserting  a  prayer,  that  the  conveyance 
may  be  treated  as  a  mortgage  and  he  be  allowed  lo  redeem. 

Where  a  debtor  conveyed,  to  one  who  had  formerly  been  his  partner,  for  the 
purpose  of  securing  to  him  such  partnership  balance  as  might  ultimately 
appear  to  be  due  to  bim,  real  and  personal  property  to  a  large  amount,  by 
conveyance  absolute  upon  iu  face,  but  taking  back  a  deed  of  defeasance,  and 
the  person  to  whom  the  eonveyanee  was  thus  made  relhsed  to  diselose  to 
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Um  •Mtor,  who  was  an  eKaeutioa  creditor  of  Ibe  ooe  who  made  the  eoa- 
▼eyance,  the  amouDt  of  hii  lien  upon  the  property,  and  it  appeared,  that 
the  amount  of  that  lien  wai  not  in  fact  ascertained  at  the  time  theconrej- 
ance  was  made,  although  that  might  probablj  have  been  done  with  conaido 
arable  accuracy,  and  the  orator  had  levied  his  eieeniion  npon  a  portioo  of 
the  feat  estate  thus  conrejed,  treating  it  as  the  property  of  the  debtor  ia 
fee,  arid  then  brought  this  bill,  to  have  the  conveyance  set  aside,  or  to  be 
allowed  to  redeem,  and  it  now  appesred,  that  the  amount  of  property  coo* 
▼eyed  was  more  than  sofllcient  to  pay  all  the  liabilities  of  the  debtor  to  his 
partner,  even  aAer  Uking  ont  the  estate  levied  upon  by  the  orator,  it  was 
decreed,  that  the  defendants  might, at  their  election,  convey  to  the  orator, 
by  snitable  deeds,  the  land  levied  upon  by  him,  or  pay  to  him  the  amonnt 
due  upon  his  eaecotioo,  and  receive  a  conveyance  from  him;  and  that,  i« 
either  event,  cost  should  be  tased  againat  the  defendaQla* 

Appk4L  from  tbe  court  of  chancery.  The  subetance  of  the  bill 
and  answer  and  th^  facts  found  are  sufficiently  detailed  in  the 
opinion  of  the  court  The  court  of  chaqcery,  July  Adjonraed 
Term,  1845, — ^Hebard,  Ch., — dismissed  the  bill.    Appeal  by  orator. 

O.  P.  Chandler  and  L,  Adams,  for  orator,  cited  2  N.  H.  148, 
889;  Cadogan  v.  Kemutt,  Cowp.  432 ;  5  S.  d&  R. 278 ;  3  Y U  565 ; 
4  Yt  405  ;  12  Vt.  199, 699 ;  Barrett  v.  Sargeant  el  al,,  18  Vt.  365,- 
14  Yt.  518 ;  1  Chit.  Pract  438,  496,  561 ;  15  Yt.  185. 

Tracy  4"  Converge,  for  defendants,  cited  3tory's  Eq.  PI.  24,  27, 
28,  212 ;  White  v.  Yaw  et  al,  7  Yt  857 ;  CoUan  v.  Ross,  2  Paige 
396;  Thomas  t.  Warner,  15  Yt  110;  Lloyd  v.  Brewster,  4  Paige 
537. 

The  opinion  of  the  court  was  delivered  by 

Datis,  J.  It  appears,  that,  January  20,  1840,  the  defendant  On- 
ion made  two  de^s  to  l#OTell  of  certain  real  estate  in  Chester  and  in 
Weathersfield,  for  the  consideration  stated  of  eighteen  hundred  dol» 
lars.  They  were  quitclaim  deeds,  and  were  duly  acknowledged  and 
recorded.  At  the  same  time  a  defeasance  was  executed  by  Lovell, 
binding  him  to  reconvey  the  premises  to  Onion  on  the  latter  paying 
his  share  of  certain  debts  and  Iiabi)itie^  growing  out  of  the  purchase, 
manufacture  and  sale  of  woolen  goods,  in  which  they  had  been  jointly 
concerned.  This  defeasance  was  not  registered.  At  the  same  time 
Onion  executed  a  bil)  of  saljB  to  I^yrell  of  a  coosid^raU^  ^oantitj 
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of  persond  property,  valued  in  the  bill  at  about  9450.  This  sale 
is  absolute  on  the  face  of  it.  The  orator's  bill  charges,  that  these 
couTeyances  were  voluntary,  without  covisideration  paid,  and  void, 
as  against  existing  creditors.  There  is  a  receipt  given  by  Lovell 
ibr  this  personal  property,  and  a  promise  to  apply  the  avails  of  it  in 
payment  and  discharge  of  the  same  debts  and  liabilities  mentioned 
in  the  defeasance  above  referred  to.  The  bill  farther  charges,  that 
Onion  was  ^eatly  indebted  to  divers  persons,  and,  among  the  rest, 
|o  the  orator  in  a  large  sum,  which  was  ultimately  reduced  to  judgw 
ment. 

The  defendants  answered  jointly,  that  the  conveyances  of  real 
end  personal  estate  were  made  solely' to  secure  Lovell  for  his  Ua- 
bilitiee  growing  oat  of  their  partnership  transactions  as  aforesaid ; 
and  they  state,  that  the  amount  due  from  Onion,  for  his  share,  was 
about  one  thousand  dollars.  It  is  also  stated  in  the  answer,  that 
Lovell  had  signed  a  note  with  Onion,  as  surety,  on  which  about 
9180  was  due ;  and  it  is  stated,  that  this  was  comprehended  in  the 
s^dirity  to  be  provided  for.  But  this,  so  far,  appears  to  b^  a  i|iis|ake ; 
as  nothiiig  is  ny^qtion^d  u^  ti^boQd  of  defiMsaqce,  sav(i  th^pairtner* 
Aij^  mattars. 

Considerable  testimony  was  taken  on  both  sides,  chieiy  bearing 
upon  the  question  of  the  boma  Jide,  or  fraudulent,  character  of  iha 
conveyances.     It  is  unnecessary  to  detail  it  at  length. 

This  court  do  not  rugard  an  absdute  conveyance,  with  a  secret 
clause  of  defeasance,  written,  or  verbal,  as  a  conclusive  badge  of 
^aud.  TerkffB,  when  w#  take  into  account  the  many  embarrassr 
ments  in  which  other  creditors  are  placed  in  reaching  ,the  property 
of  their  debtors,  thus  circumstanced,  it  would  have  been  better  tp 
have,  adopted  the  same  doctrine  understood  to  prevail  in  NewHampr 
diire,  and  perhaps  in  other  states,  and  pronounce  all  such  convey- 
ances ipso  facto  voidy  as  against  creditors  As  it  ia,  this  court  hv 
often  declared  such  conveyances  open  to  suspicion,  in  the  inifuirf 
before  the  jury  whether  fraudulent,  or  not,  in  fact. 

In  the  pfpfmi  case  there  are  sey^al  circumstances,  besides  the 
eharacter  of  the  conveyance,  which  expope  it  to  sifspiciop.  Th^re 
are  others,  connected  with  the  time  and  manner  of  the  conveyance, 
j^cqlaled  to  mitigate  our  judgment.    Upon  the  whole  we  have 
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come  to  the  conclusion  not  to  pronounce  these  conreyances  abso- 
lutelj  Toid  for  fraud. 

That  it  is  to  be  regarded  as  virtually  a  mortgage,  and  of  coarse 
open  to  redemption  by  the  orator,  in  consequence  of  his  lery  on  a 
part  of  the  premises,  is  not  disputed  by  the  defendants.  They  bow- 
ever  insist,  that  the  orator's  bill  is  not  adapted  to  this  aspect  of  the 
case.  Although  it  might  doubtless  have  been  more  distinctly 
framed  to  present  the  matter  as  a  mortgage,  yet  it  must  be  borne 
in  mind,  that  it  would  be  inconsistent  with  the  main  view  taken,  and 
that  the  orator  had  no  access,  until  afrer  answer  filed,  to  the  bond 
for  reconveyance,  and  could  not  therefore  insist  on  it  in  his  original 
biJl.  It  might  have  been,  after  answer,  presented  in  an  alternative 
form  by  an  amendment ;  and  such  course  would  have  been  moce 
regular. 

There  was,  it  seems,  an  amendment  to  the  prayer  of  the  bill,  look- 
ing to  a  possibility  that  the  conveyance  might  be  regarded  as  a 
mortgage. 

We  see  no  difficulty  in  advising  such  a  decree,  as  will  subserve 
the  purposes  of  justice  between  these  parties.  We  allow  to  the  orator 
the  right  of  redemption,  and,  as  the  value  of  the  real  and  peraonal  es- 
tate conveyed  by  Lovell  to  Onion,  according  to  the  valuation  of  the 
parties,  was  double  the  amount  for  which  the  formar  had  a  right  to 
claim  indemnity,  it  was  therefore  inequitable  and  improper  to  at- 
tempt to  lock  up  from  the  reach  of  other  creditors  such  an  amount« 
if  not  fraudulent 

It  is  no  satisfactory  answer  to  say,  as  was  probably  true,  that  the 
Amount  of  liabilities  was  unknown.  It  was  susceptible  of  ascertain- 
flient,  and  should  have  been  ascertained  with  at  least  an  approach 
to  accuracy,  before  such  a  sweeping  appropriation  was  resorted  to. 
Or  if  that  were  impracticable,  the  c<Miveyances  should  and  could 
iiave  been  made  expressly  as  a  security  for  whatever  balance  might 
l>e  found  due  on  settlement,  assuming  the  amount  to  be  onascer^ 
gained. 

The  conduct  of  Lovell,  when  requested  by  the  orator,  about  the 
time  he  obtained  judgment,  to  disclose  the  true  character  of  the 
transaction*  andy  if  in  trust,  to  state  the  amount  of  his  claims  upon 
it,  was  wholly  inequitable.  His  referring  the  orator  to  Onion  for 
>nfbrmati(n,  which  he,  as  well  as  Onion,  had  the  means  of  imparl 
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ing,  was  pr<qper]j  regarded  atf  a  mere  evasion.  Indeed,  he  plaifilj 
intiiDated,  that  he  would  impart  the  desired  inlbrmatioii  when  com« 
pelled  to«  The  orator  was  then  under  the  necessity  of  ahandoning 
his  lien  upon  the  land,  acquired  by  the  attachment,  or  taking  the 
coarse  he  did ;  which  was,  to  lery  on  enough  of  the  land  to  satisfy 
the  execution,  treating  the  conveyance  as  fraudulent  and  Onion  as 
the  owner  of  the  fee,  as  to  creditors,  instead  of  an  equity  of  redemp- 
tion merely. 

Under  the  circumstances,  we  are  of  opinion  that  the  remaining 
property,  eren  deducting  the  amount  of  personal  property,  which 
was  taken  and  sold  on  execution  by  the  orator,  is  amply  sufficient  to 
satisfy  all  the  just  claims  of  Lovell ; — ^but  whether  so,  or  not,  we  re- 
verse the  decree  of  the  chancellor,  and  remand  the  case,  with  direc* 
tions  to  enter  a  decree  that  tbe  defendants  pay  the  full  balance  of  the 
orator's  execution  against  Onion  and  others,  as  it  stood  at  the  time  of 
the 'levy,  and  the  legal  interest  thereon,  atsu  ch  time  as  the  chan* 
cellor  may  order,  or  quitclaim,  by  proper  deeds  of  conveyance,  to* 
the  orator,  all  right,  title  and  interest  they,  or  either  of  them,  have 
to  the  premises  in  Chester,  levied  upon  by  the  orator,  at  the  option 
of  the  defendants ;  and  we  recommend  that,  costs  be  taxed  against 
both  defendants  in  this  court  and  in  the  court  of  chancery ;  and  far- 
ther, that,  in  case  the  defendants  shall  elect  to  pay  the  amount  of 
the  orator's  execution,  and  shall  pay  to  the  clerk  for  the  use  of  the  ora- 
tor the  same,  together  wit&  costs,  at  such  time  as  may  be  ordered  by 
the  chancellor,  then  the  orator,  on  demand,  shall  relinquish  all  right 
and  tide  he  may  have  acquired  in  the  premises  by  virtue  of  his 
levy. 


Ira  Davis  r.  Mart  Partridge,  Administratrix. 

Where  ezceptioni  are  taken  by  one  party  to  the  decision  of  tbe  county  court 
in  accepting  a  report  of  auditors,  judgment  wifl  be  ofErmed,  unless  it  appear 
that  it  should  be  reversed  upon  those  exceptions;  but  if  reversed,  the  whoFe 
ease  will  be  before  the  court,  to  render  such  judgment  therein  as  the  coafr- 
ty  eourt  should  have  rendered ;  the  other  party  may  therefore,  upon  the 
beariog,  argue,  if  he  ehooee,  inch  qa«stioBs  as  wom  decided  against  bias 
^y  the  county  court,  although  he  took  no  exceptions  at  the  time. 
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In  this  case  a  report  had  been  made  by  aaditors,  and  excqytiona 
had  been  taken  bj  one  party  to  decisions  made  by  the  coun^  cooit 
in  accepting  the  report,  and  now,  upon  the  argument  of  the  ease,  a 
question  was  raised,  whether  the  whole  case  was  open,  so  that  the 
other  party  might  take  advantage  of  questions  decided  against  him 
by  the  county  court,  and  upon  which  no  exceptions  were  reserred. 

Br  THE  Court.  Such  questions  cannot  be  considered,  in  tbe 
first  instance,  as  open.  But  in  the  event  of  our  reversing  the  decis- 
ion of  the  county  court,  as  this  is  a  report  of  auditors,  tbe  wbde 
case  will  be  before  the  court,  to  render  such  a  judgment  as  the 
county  court  should  have  rendered ;  so  that  the  party  not  ezc^tting 
is  entitled  to  argue  provisionally,  if  he  chooses,  the  points  decided 
against  him  in  the  court  bdow.  But  if  the  defendant  fail  to  satisfy 
us,  upon  her  excepUons,  that  she  is  oititled  to  have  judgment  re* 
versed,  it  will  of  course  be  affirmed.  The  plaintiff,  of  course,  is 
not  in  the  first  instance  entitled  to  have  the  judgment  reversed  upon 
•the  ground  of  decisions,  to  which  he  took  no  excq>tiona. 


Benjamin  Smith  o.  Onion  &  Lovell 

[Same  Caw,  mUB,  pafe  4S7.] 

la  a  cue  appealed  to  tttie  caart  fhna  the  conrt  of  chancery  a  motion  to  aa^ 
preaa  teatimoojr  will  not  be  beard  aa  a  preliminarjr  qaeation.—bnt  onfy 
opon  tbe  general  hearing  of  tbe  caae. 

l*eatimony  will  not  be  aoppreaaed,  merely  for  tbe  reaaon  that  ft  was  taken  by 
one  wbo  is  maater  in  chancery  in  an  adfjoining  eoonty.  Tbe  power  of  the 
court  of  chancery  to  appoint  anch  a  peraon  a  special  eiaminer  cannot  be 
doubted;  and  tbe  appointment  of  a  special  eiaminer  need  not  appear 
upon  tbe  papers  in  the  case. 

AppEiiL  from  tbe  court  of  chancery.  Before  the  reading  of  the 
testimony  in  the  case  was  commenced,  in  this  court,  a  motion  was 
called  up,  which  had  been  filed  in  the  court  of  chancery  and  over- 
ruled there,  to  suppress  the  testimony  in  the  case,  on  the  ground  of 
want  of  authority  in  the  examiner  to  take  testimony  in  this  conntj, 
he  being  a  master  in  chancery  in  an  adjoining  county. 
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Br  THB  CouBT.  Sach  qaestions  are  not  heard  in  this  coart  as 
preliminary  qaestions,*  but  only  at  the  general  hearing  of  the  case. 
And  so  far  as  the  authority  of  this  examiner  depended  upon  the 
right  of  the  court  to  appoint  him, — ^which  could  hardly  be  questioned, 
— we  ought,  perhaps,  to  consider  it  as  confirmed  by  the  court  of 
chancery,  in  overruling  the  motion  to  suppress  upon  that  ground. 
We  are  not  aware,  that  the  appointment  of  a  special  master,  or  ex- 
aminer, to  take  testimony  in  a  case  must  necessarily  appear  in  the 
papers  of  the  case.  The  chancellor  may  make  the  appointment  by 
a  commission  under  his  own  hand,  which  the  examiner  may  retain 
in  the  same  manner  a  general  master  retains  his  commission, — ^never 
•ending  it  up  with  testimony  which  he  takes. 


Dearborn  H.  Hilton  and  Samuel  Walker  v.  Nathaniel 
fullerton. 

Iir    Ch  ANCXRT. 

In  this  case  The  Court  held  that  the  appellant,  in  a  case  com- 
ing to  this  court  from  the  court  of  chancery,  must  furnish  the  copies ; 
but  that  the  copies,  required  by  the  rules  -of  the  court  of  chan- 
cery to  be  furnished  in  that  court,  belonged  to  the  case  and  should 
come  up  with  it 
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John  H.  Woodward  v.  Henry  Fran/cis. 

In  an  action  of  account  between  partners,  in  wbich  the  plaintiff  claims  that 
the  defendant  account  for  money  received  by  him  from  the  avails  of  the 
business  during  the  partnership,  an  agreement,  executed  by  the  plaintiff 
and  delivered  to  the  defendant,  previous  to  the  commencement  of  the  no- 
tion, in  wbich  it  is  recited,  th^it  the  defendant  has  relinquished  to  the  plain- 
tiff all  claim  to  the  demands  doe  to  the  6rmand  to  the  stock  of  the  firm,  in 
consideraiion  of  which  the  plaintiff  promises  to  pay  the  debts  due  from 
the  firm  and  to  indemnify  the  defendant  against  them,  has  no  legal  tenden- 
cy to  sustain  a  plea  by  the  defendant,  that  he  has  fully  accounted  for  th« 
money  claimed  in  the  declaration. 

Account.  It  was  alleged  in  the  declaration,  that  the  jrfaintiff 
and  defendant  had  been  partners  in  business,  and  that  the  defendant 
had  received  more  than  his  just  share  of  the  monej  arising  from  the 
profits  of  the  business;  for  which  an  account  was  demanded.     The 
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defendant  {beaded  three  pleas  in  bar,  the  substance  of  each  of  which 
was,  that  he  had  fully  accounted  with  the  plaintiff  of  and  concern- 
ing the  money  mentioned  in  the  declaration ;  and  upon  these  pleas 
issue  was  joined.  Trial  by  jury,  June  Term,  1845, — ^Hebard,  J., 
presiding. 

On  trial  the  defendant  offered  in  evidence  an  agreement  purport- 
ing to  be  signed  by  the  plaintiff,  in  which,  afler  reciting  that  the 
defendant  had  relinquished  to  the  plaintiff  all  claim  to  the  demands 
due  to  the  firm,  except  an  account  against  one  Shepley,  and  also  all 
claim  to  the  stock  of  the  company,  the  plaintiff  promised,  that  he 
would  pay  all  debts  due  from  the  firm,  and  would  indemnify  the  de- 
fendant against  them  ; — ^to  the  admission  of  which  the  plaintiff  ob- 
jected ;  bat,  its  execution  by  the  plaintiff  having  been  proved,  it  was 
ttlmitted  by  the  court.  Testimony  was  also  given  upon  the  ques- 
tion as  to  the  delivery  of  this  instrument. 

The  court  instructed  the  jury,  that  the  legal  effect  of  the  writing 
was  to  prove  the  allegations  in  the  defendant's  pleas,  and  that,  if 
they  found  the  writing  was  delivered,  they  should  return  a  verdict 
for  the  defendant. 

Verdict  for  defendant.     Exceptions  by  plaintiff, 

Hunton  for  plaintiff. 

Walker  S^  Slade  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  A  reference  to  the  case  shows,  that  the  question 
raised  for  the  consideration  of  this  court  is,  whether  the  writing, 
referred  to  in  the  bill  of  exceptions,  tended  to  sustain  the  defendant's 
pleas,  or  either  of  them.  If  such  were  not  the  legal  tendency  of 
the  instrument,  then  manifestly  the  charge  of  the  court  below  was 
erroneous. 

The  writing  contains  an  acknowledgment  of  the  plaintiff,  that  the 
defendant  had  relinquished  to  him  all  the  defendant's  claim  to  all  of 
the  accounts  of  Woodward  and  Francis,  except  an  account  against 
one  Shepley,  which  was  to  be  the  defendant's ;  also  a  relinquishment 
to  the  plaintiff  of  all  the  stock  of  the  company.  It  also  contained  a 
promise  of  the  plaintiff  to  pay  the  demands  due  and  owingyrom  the 
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firm  of  Woodward  4*  Francis,  to  any  person,  and  an  indemnity  to 
Francis  against  all  claims  due  from  the  company.  But  the  writing 
does  not  purport  to  show  any  accounting  by  the  defendant  with  the 
plaintiff,  for  the  money  which  the  defendant  received  from  the 
profits  and  business  of  the  company  during  the  cq>artnerBhip.  It 
does  not  show  that  the  parties  went  into  any  examination  of  the  ac- 
counts as  between  themselves ;  nor  does  it  contain  any  release  to  the 
defendant,  to  exonerate  him  from  accounting  for  the  num^  which 
eame  to  Jiis  hands. 

It  has  been  urged  in  the  argument,  that  the  release  by  Francis  of 
all  his  claim  to  the  stock  of  the  company,  should  be  construed  to 
mean  all  the  effects  of  the  company  including  money,  as  well  as  the 
materials  and  manufactured  articles  belonging  to  the  company ;  and 
that,  if  there  is  any  liability  on  the  defendant  to  account  for  monies 
he  has  received  over  and  above  his  share  of  the  profits,  it  is  a  liabil- 
ity to  the  company ;  and  that,  as  the  plaintiff  undertook  to  indem- 
nify the  defendant  against  the  claims  of  all  persons  upon  ike  compa- 
ny, therefore  the  writing  tended  to  prove  an  accounting  for  the 
money  which  the  defendant  had  received.  We  do  not  perceive  the 
application  of  this  reasoning  to  the  case  at  bar,  and  cannot  therefore 
yield  our  assent  to  the  conclusion,  at  which  the  counsel  for  the  de- 
fendant arrives  in  the  argument  This  is  not  a  daim  infaoor  of  an 
individual  upon  the  copartnership,  but  a  liability  of  the  defendant 
to  his  co-partner  for  money  received  by  the  defendant  above  his 
share  of  the  profits.  The  declaration  alleges,  that  the  defendant 
had  received  the  money.  The  pleas  aver,  that  the  defendant  had 
accounted  for  the  money  thus  received ;  and  the  defendant  relies 
upon  the  writing,  as  containing  the  evidence  of  his  so  accounting. 
Now  we  cannot  discover,  that  the  writing  has  any  tendency  to  show 
any  accounting  for  the  money  received  by  the  defendant,  and  con- 
sequently are  of  opinion,  that  the  county  court  erred  in  their  in- 
structions  to  the  jury. 

The  judgment  of  the  county  oourt  is  reversed,  and  the  cause  re- 
manded for  a  farther  trial. 
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Hartbt  Hutchinson  v.  Amos  Hutchinson. 

A  foardiaDy  wko  contncta  with  another  person  to  sapport  his  ward,  and  does 
not  attempt  to  limit  the  right  of  sach  person  to  the  estate  of  the  ward  for 
indemnity,  is  himself  personally  liable  upon  such  contract. 

In  this  ease  the  defendant,  who  was  guardian  of  a  person  mm  compo$  nuntig, 
eootracted  with  the  plaintiff  to  board  the  ward  at  $1,50  per  week;  but  no 
time  was  fixed  for  the  doration  of  the  contract;  at  the  end  of  a  year  the 
plaintiff  informed  the  defendant,  that  he  would  not  board  the  ward  longer 
for  less  than  $3,00  per  week,  and  that  he  must  take  the  ward  away ;  the 
defendant  attempted  to  remove  the  ward,  but  he  was  unwilling  to  leave  ; 
but  the  plaintiff  still  insisted  that  the  defendant  should  remove  the  ward, 
unleas  he  would  pay  $2,00  per  week  for  his  board ;  the  defendant  made 
no  direct  promise  to  allow  more  than  $1,50  per  week,  but  neglected  to 
take  the  ward  away ;  and  it  was  held,  that  it  moat  be  taken  that  the  de- 
fendant acquiesced  in  the  additional  price  claimed  by  the  plaintiff,  and  that 
he  was  liable  therefor. 

But,  it  appearing  that  the  plaintiff  had  never  given  notice  to  the  defendant, 
that  he  should  charge  more  than  $2,00  per  week  for  keeping  the  ward,  it 
was  held,  that  he  was  not  entitled  to  charge  the  defendant  for  extra  servi- 
ces about  the  ward,  such  as  repairing  bedding  and  clothing,  extra  washing, 
eare  when  sick,  and  the  trouble  and  expense  of  his  burial. 

Book  Account.  Judgment  to  account  was  rendered,  and  an 
auditor  was  appointed,  who  reported  the  facts  substantially  as  folr 
lows. 

The  items  of  the  plaintiflTs  account,  in  reference  to  which  con- 
troversy was  had  in  the  supreme  court,  were  for  boarding  one  Fred* 
erick  White  from  March  26,  1896,  to  May  7,  1837,  at  $1,50  per 
week,  and  fr<»n  May  7,  1837,  to  the  time  of  his  death,  which  was 
March  18,  1842,  at  $2,00  per  week,  and  for  extra  services  in  taking 
care  of  said  White, — such  as  repairing  bedding  and  clothing,  extra 
washingy  care  when  sick,  and  the  trouble  and  expense  of  his  burial. 

It  appeared,  that  the  defendant  was  appointed  guardian  of  White 
in  1823,  and  that  he  continued  such  guardianship  until  the  death  of 
White.  In  March,  1826,  the  defendant  agreed  with  the  plaintiff  to 
keep  White  for  $1,50  per  week.  No  time  was  agreed  upon,  and 
nothing  was  said  between  them  how  or  when  the  plaintiff  should  be 
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paid,  nor  as  to  the  capacity  in  which  the  defendant  was  acting,  nor 
whether  the  defendant  should  be  personally  liable  to  the  plaintiff  for 
the  keeping  of  White,  nor  whether  the  plaintiff  should  look  to  White, 
or  the  property  of  White  in  the  hands  of  his  guardian,  for  his  pay. 
White  had  property,  which  was  then  known  to  the  plaintiff;  and  the 
plaintiff  also  knew,  that  the  defendant  then  was  and  for  some  years 
had  been  guardian  of  White.  Immediately  after  this  contract  was 
made  the  plaintiff  took  White  and  kept  him  the  length  of  time  and 
rendered  the  services  charged  for  in  his  account.  About  the  sev- 
enth day  of  May,  1837,  the  plaintiff  gave  the  defendant  notice,  that 
he  must  take  away  White,  as  it  was  inconvenient  to  keep  him  longer, 
and  that  he  would  not  keep  him  longer  for  less  than  two  dollars 
per  week.  The  defendant  went  to  the  plaintiff's  house  for  the 
purpose  of  removing  White ;  but  White  was  unwilling  to  go»  and 
the  defendant  left  without  him ;  but  tlie  plaintiff,  upon  meeting  the 
defendant,  again  tdd  him,  that  he  must  take  White  away,  that  he 
did  not  wish  to  keep  him  any  longer,  and  that  he  would  not  kecf> 
him  longer  for  less  than  two  dollars  per  week.  No  express  promise 
was  ever  made  by  the  defendant,  to  give  the  plaintiff  more  than 
$1,50  per  week  for  keeping  White ;  but  he  neglected  to  take  White 
away,  or  to  provide  any  other  place  for  him.  The  plaintiff  never 
gave  the  defendant  notice,  that  he  should  charge  more  than  two  dol- 
lars per  week  for  keeping  White. 

After  the  death  of  White  the  defendant  requested  the  plaintiff  to 
present  his  claim  for  allowance  ibr  keeping  White  to  the  commis- 
sioners on  White's  estate.  The  plaintiff  at  that  time  insisted,  that 
his  claim  for  keeping  White  was  against  the  defendant,  and  not 
«gainst  White's  estate ;  and,  owing  to  a  dispute  between  them  about 
the  contract,  the  plaintiff  refused  to  present  any  claim  to  the  com- 
missioners. The  defendant,  after  this  refusal,  presented  a  claim  to 
the  comroisioners  for  the  keeping  of  White  by  the  plaintiff,  at  91,50 
per  week  for  the  whole  time  the  plaintiff  kept  him ;  and  that  sum  was 
allowed  by  the  commissioners  to  the  defendant.  Upon  settlii^ 
White's  estate  there  appeared  to  be  property  sufficient  to  pay  all  the 
4ebts,  as  allowed  by  the  commissioners,  and  the  expenses  of  admin- 
istration, except  about  nine  dollars. 

Upon  these  facts  the  county  court,  December  Term,  1846, — 
Re]>fi£Ld,  J.,  presiding, — allowed  these  items  in  the  plaintiff's  ae* 
count,  as  charged.    Exceptioiui  by  defeiidaQtt 
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J,  8.  Marep  and  L.  B.  Peck  for  defendant. 

1.  A  guardian  is  the  mere  agent  of  his  ward,  having  an  authorw 
ty  not  coupled  with  an  interest  2  U.  S.  Dig.  150.  13  Pick.  206. 
When  a  person  is  known  to  act  as  agent,  and  his  principal  is  known, 
the  agent  is  not  personally  responsible.  Ham.  on  Ag.  324.  8  Pick. 
56.  Chenep  ▼.  Clark,  3  Vt  431.  Abbott  ▼.  Cobb,  17  Vt.  503.  It 
is  believed,  that,  where  one  is  legally  an  agent,  which  ex  vi  termini 
includes  authority,  he  cannot  be  personally  bound  by  any  thing 
short  of  an  express  engagement  to  that  effect,  or  some  manifestation, 
or  intimation,  from  which  the  other  party  might  infer  an  intention 
to  become  personally  responsible;  certainly  not,  at  least,  without  the 
practice  of  some  artifice,  calculated  to  lead  the  other  party  to  be- 
lieve such  was  the  intention.  In  this  case  the  defendant  had  been 
for  many  years  guardian  of  White;  and  this  was  known  to  the 
plaintiC  White  had,  at  the  time  of  the  contract,  ample  property, 
which  was  chargeable  for  his  support,  and  which  rendered  any  far- 
ther security  unnecessary ;  and  not  only  was  the  contract  for  White's 
sole  benefit,  but  his  personal  support  was  the  street  matter  of  it. 
And  under  such  circumstances  it  is  unnatural  to  suppose  that  the 
responsibility  of  the  defendant  was  expected  or  intended  to  be  in« 
curred.  A  guardian  is  not  liable,  except  upon  his  express  contract. 
Tucker  v.  McRee,  1  Bayl.  344.  Penjield  v.  Savage,  2  Conn.  386, 
2  U.  S.  Dig.  482,  pi  124 ;  483,  pi  154. 

2.  The  plaintiff  cannot  recover  more  than  the  price  agreed  upon ; 
the  subsequent  acts  of  the  plaintiff  did  not  rescind,  or  alter,  the  orig- 
inal bargain.     Aldrich  v.  Londonderry,  5  V t  441. 

3.  The  plaintiff  never  gave  any  notice,  that  he  should  charge 
for  the  extra  e^qienses,  or  services,  included  in  his  account ;  and 
the  defendant  had  a  right  to  expect,  that  the  price  per  week  was  to 
pay  lor  all  that  White  had.  2  U.  S.  Dig.  482,  p/.  124;  483,  piL 
153, 154.     13  Pick.  406. 

Hebard  S^  Steele  for  {daintiff. 

1.  The  plaintiff  insists,  as  matter  of  law,  that  the  defendant  made 
himself  liable  for  the  amount  of  the  services  rendered.  He  did  not 
attend  to  excuse  himself  firom  the  fulfilment  of  the  contract,  when 
making  it.  He  could,  by  his  contract,  bind  none  but  himself; 
Thacher  v.  Dinsmore,  5  Mass.  299.    The  credit  is  always  given  to 
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the  guardian  personally ;  he  knows  whether  he  has  the  means  for 
|>aying  the  debts,  which  he  contracts  ;  and  others  hare  no  means  of 
knowing.  The  fact,  that  the  plaintiff  knew  that  Uie  defendant  was 
guardian,  could  make  no  difference ;  a  guardian  stands  in  loco  ptt' 
rentiSi  and  contracts  for  his  ward  as  a  parent  dooe  for  his  child ; 
and  each  is  equally  holden  for  his  c<mtract;  Farster  v.  FkUer,  6 
Mass.  58 ;  Coilard  v.  Crane,  Brayt.  18 ;  Thompson  ▼.  Boardman  ei 
al,  1  Vt.  967 ;  Lovell  ?.  Field et  al.,  5  Vt  218 ;  Wheelock  v.  Whx- 
lock,  5  Vt.  423.  The  guardian  has  an  interest  in  his  ward's  eaute 
and  not  a  mere  authority  ^  or  (^ce ;  he  has  such  an  emthority^ 
coupled  with  an  interest,  as  enables  him  to  recover  his  ward's  estate 
by  suit ;  Thompson  v.  Boardman,  uh.  sup.;  Byrne  t.  Van  Hoesen,  $ 
Johns.  67 ;  King  ▼.  Inh.  of  Oakley,  10  East  491.  Guardians  and 
administratiHs  are  liable  perscHially  for  costs. 

2.  The  defmdant  made  himself  liable,  as  matter  of  fact,  by  the 
manner  in  which  he  contracted  with  the  plaintiff. 

3.  The  defendant  was  liable  to  pay  the  advanced  price,  claimed 
by  the  plaintiff,  upon  an  implied  promise  to  that  efifect  When  the 
plaintiff  told  him,  that  he  would  not  keep  White  any  Icmger  for  less 
than  $2,00  per  week,  and  the  defoidant  suflfered  White  to  remain 
there,  the  law  will  imply  a  promise  to  pay  that  sum. 

4.  The  objection  to  the  allowance  of  the  items  for  extra  expenses 
and  services  is  a  question  of  fact,  and  cannot  be  examined  by  this 
court. 

The  opinion  of  the  court  was  delivaed  by 

Hall,  J.  It  is  objected  in  the  first  jdace,  in  behalf  of  the  defend- 
ant, that,  in  making  the  contract  for  the  keeping  of  the  ward,  he  is 
to  be  considered  as  having  acted  in  the  character  of  an  agent  of  the 
ward,  and  not  to  have  bound  himself  personally,  but  only  the  estate 
of  the  ward, — it  appearing  that  the  plaintiff  had  full  knowledge 
that  he  was  guardian. 

It  is  not  found  by  the  auditor,  that,  at  the  time  of  the  making  of 
the  contract  for  the  board  of  the  ward,  the  defendant  undertook  to 
limit  the  right  of  the  plaintiff  to  the  estate  of  the  ward,  for  his  in- 
demnity ;  and  I  have  n6t  been  able  to  entertain  any  doubt,  that  the 
liability  of  the  guardian,  under  such  circumstances,  is  personal. 
The  guardian  has  the  possession  and  contrd  of  the  estate  of  the 
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ward,  for  the  purposes  of  his  support  and  maintenance,  and  has  the 
power  of  indemnifying  himself  out  of  such  estate  for  any  proper 
contracts  he  may  make.  It  is  his  business  to  know  the  amount 
and  situation  of  the  estate ;  and  he  is  not  obliged  to  incur  any  lia- 
bility beyond  it.  If  he  do  so,  it  is  his  own  fault,  for  which  others, 
who  cannot  be  supposed  to  be  so  well  possessed  of  this  knowledge, 
ought  not  to  suffer.  We  therefore  think  the  defendant  is  personally 
liable  and  the  action  properly  brought. 

Upon  the  other  principal  question  in  the  case, — whether  the  plain- 
tiff can  be  allowed  more  than  $1,50  per  week,  for  the  keeping  of 
the  ward, — we  have  not  been  without  considerable  doubt.  The  de* 
fendant  never  made  any  direct  promise  to  give  the  plaintiff  oyer 
91,50  per  week,  but  neglected  to  take  the  ward  away,  and  suffered 
him  to  remain  with  the  plaintiff  until  the  time  of  his  death,  although 
notified,  at  the  end  of  a  year,  that  the  plaintiff  would  not  keep  him 
longer  for  less  than  $2,00  per  week.  On  the  whole,  considering 
tjiat  the  defendant  was  entitled  to  the  legal  custody  of  the  ward,  and 
that  it  was  his  duty  to  provide  a  place  for  his  support,  and  consid- 
ering that  the  plaintiff,  notwithstanding  the  refusal  of  the  ward  to 
leave  his  house,  insisted  upon  the  defendant's  taking  him  away,  un- 
less he  would  pay  the  $2,00  per  week,  and  especially  considering, 
that  the  defendant  gave  no  qotice  to  the  plaintiff  to  return  the  ward 
to  the  defendant's  custody,  and  made  no  claim,  that  it  was  not  his 
own  duty  to  go  after  him,  we  are  of  opinion,  that  the  defendant  is  to 
be  treated  as  having  acquiesced  in  the  claim  of  the  plaintiff  for  the 
additional  price,  and  consequently,  that  the  judgment  of  the  county 
court  is  right,  in  allowing  the  $2,00  per  week  found  by  the  auditor. 

The  report  farther  finds,  that  the  plaintiff  never  gave  the  defend- 
ant notice,  that  he  should  charge  more  than  $2,00  per  week  for 
keeping  the  ward ;  and  we  think  no  contract  of  the  defendant  is 
shown,  for  the  payment  of  the  several  charges  for  extra  services  in 
his  keeping,  which  were  disputed  before  the  auditor,  but  included 
in  the  judgment  of  the  county  court.  The  judgment  of  the  county 
court  is  therefore  reversed,  and  judgment  is  to  be  rendered  for  the 
plaintiff  for  the  sum  found  by  the  auditor,  lessened  by  the  amount 
of  those  charges. 
56 
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Evans  McCrilus  o.  Joseph  Banks,  and  Pamslia  Banks,  his  wife. 

Od«  of  two  teoftnta  in  common  of  personal  property  cannot  recorer  againat 
the  other,  in  an  action  on  book  account,  for  having  used  more  than  his 
share  of  the  common  property. 

If  the  defendant  have  been  gnilty  of  a  tort,  in  having  used,  without  the  plain- 
tiff's permission,  personal  property  belonging  to  the  plaintiff,  for  which 
the  plaintiff  might  recover  in  an  action  of  trover,  the  plaintiff  cannot  charge 
and  recover  for  such  property  on  book  account. 

If  the  defendant  prevail  upon  his  eieeptions,  and  jodgment  is  rendered  in 
favor  of  the  plaintiff  for  a  reduced  sum,  the  defendant's  costs  in  the  sapreme 
court  are  to  be  setoff  against  the  judgment  in  favor  of  the  plaintiff  and  ex* 
ecution  to  issue  for  the  balance  only. 

Book  Account.  Judgment  to  account  was  rendered,  and  an 
auditor  was  appointed.  The  item  in  the  plaintiff's  account,  in  ref« 
erence  to  which  controversy  was  had  in  the  supreme  court,  was  for 
a  quantity  of  hay.  It  appefared,  from  the  auditor's  report,  that  in 
1836  the  plaintiff  and  the  defendant  Pamelia  Banks,  then  sole  and 
unmarried,  were  tenants  in  common  of  certain  premises,  upon  which 
a  quantity  of  hay  was  cut.  The  hay  was  put  into  the  harn  upon 
the  premises,  then  occupied  by  the  said  Pamelia ;  and  in  the  ensu- 
ing winter  she  used,  for  the  stock  which  she  kept  in  the  bam,  five 
tons  more  than  her  half  of  the  hay ; — for  which  the  plaintiff  claimed 
to  recover  in  this  action.  The  hay  was  used  with  the  knowledge  of 
the  plaintiff;  but  it  did  not  appear,  that  he  ever  gave  the  said  Pa- 
melia permission  to  use  it,  or  that  she  ever  promised  to  pay  for  the 
same.  The  auditor  reported,  that,  if  the  plaintiff  was  not  entitled  to 
recover  for  the  hay,  there  was  due  to  him  a  balance  of  $3,81 ;  but 
that,  if  he  was  entitled  to  recover  for  the  hay,  there  was  due  to  him 
a  balance  of  $23,81. 

The  county  court,  June  Term,  1845, — Hebard,  J.,  presiding, — 
rendered  judgment  for  the  plaintiff,  upon  the  report,  for  $23,81, 
damages,  and  his  cost.     Exceptions  by  defendants. 

J.  W,  D.  Parker  for  defendants. 

The  case  finds,  in  the  defendant,  a  wrongful  assumption  of  the 
plaintiff's  property;  that,  in  regard  to  the  fire  tons  of  hay,  the  un- 
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doubted  ownershfp  of  which  was  in  the  plaintiflf,  the  defendant  was 
a  tort-feasor.     The  plaintiff  has  mistaken  his  remedy. 

1.  If  there  were  no  tenancy  in  common  in  the  case,  the  plaintiff 
could  not  recover  in  this  action  on  book  account.  Trespass,  or  tro- 
ver, would  be  the  appropriate  remedy.  Peach  v.  MiUSf  14  Vt.  371 . 
One  of  two  joint  owners  of  personal  property,  who  puts  the  property 
to  his  own  use,  or  sells  it,  is  not  on  that  account  liable  to  be  sued 
by  the  other  in  the  action  on  book  account.  Albee  v.  FatrbanJcs, 
10  Vt  314. 

2.  But,  if  the  parties  were  tenants  in  common,  the  only  appro- 
priate remedy  of  the  plaintiff  is  an  action  of  account.  In  all  cases, 
where  there  is  a  destruction  of  the  property  in  common  by  one  of 
the  tenants,  the  other  may  maintain  trover  ;  but,  where  there  is  a 
mere  user  of  more  than  his  share,  account  alone  will  lie.  Rev.  St. 
219,  §  1.  1  Sw.  Dig.  170,  581.  Alhu  v.  Fodrhanks,  10  Vt  314. 
Mattocks  V.  Lyman,  16  Vt  113.  Brown  on  Act  132,  432.  1 
Arch.  N.  P.  196,  454.     Oviatt  v.  Sage,  7  Conn.  95, 

<9.  Austin  for  plaintiff. 

Assumpsit  would  lie  against  the  party  using  the  hay,  under  the 
circumstances  found  in  this  case.  There  was  no  tenancy  in  com- 
mon between  the  parties,  although  the  auditor  has  used  that  term ; 
each  owned  one  half  of  the  hay  in  their  own  right ;  and  when  the 
defendant  had  used  her  half,  the  other  half  belonged  to  the  plaintiff; 
and  if  she  used  it,  she  would  be  liable  to  pay  for  it, — and  of  course 
liable  in  this  action,  if  used  with  the  knowledge  of  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  If  the  plaintiff  and  the  defendant's  wife  are  to  be  con- 
sidered as  having  been  tenants  in  common  of  the  hay,  the  question, 
in  regard  to  the  charge  for  it,  seems  to  be  settled  by  the  case  of 
Albet  V.  Fairbanks^  10  Vt.  314, — ^where  it  was  held,  that  one  of  two 
tenants  in  common  of  personal  property  could  not  recover  of  the 
other,  in  an  action  on  book  account,  for  having  used  more  than  his 
share  of  the  common  property. 

If  the  parties,  as  is  insisted  by  the  plaintiff's  counsel,  were  not, 
in  strictness,  tenants  in  common  of  the  hay,  it  is  not  perceived  how 
the  claim  for  it  would  be  aided  in  this  action.     In  that  case,  the  de* 
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feudant  would  have  been  guilty  of  a  tort,  in  the  use  of  the  haj  with- 
out the  plaintiff's  permission,  for  which  the  plaintiff  might  recover  in 
an  action  of  trover,  but  which  could  not  be  chargeable  on  book.  Un- 
der any  view  of  the  case,  we  feel  bound  to  consider  the  judgment  of 
the  county  court,  so  far  as  it  regards  the  charge  for  the  hay,  as  erro- 
neous. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  is  to  be  rendered  for  the  plaintiff  for  the  smaller  sum 
found  by  the  auditor. 

The  defendants,  having  prevailed  in  their  exceptions,  are  to  re- 
cover costs  in  this  court,  to  be  set  off  against  the  judgment  of  the 
plaintiff,  and  execution  to  issue  for  the  balance. 


RoTAL  Abbott,  Administrator  de  bonis  mm  of  Benjamin  Porter  , 
V.  Joseph  Clark. 

A  party  of  record  may  call  the  opposing  party  as  a  witoeae,  with  his  consent, 
or  a  co-party,  they  being  divested  of  all  interest  in  the  suit.  This  is  the 
utmost  extent,  to  which  the  authorities  upon  this  subject  have  gone. 

An  administrator  de  bimi$  non,  in  whose  name  a  suit  is  progressing,  is  not  so 
dirested  of  all  interest  as  to  be  a  competent  witness  in  the  case,  notwith- 
standing it  may  appear,  that  the  suit  was  commenced  prior  to  his  appoint- 
ment, and  that  the  estate  which  be  represents  is  clearly  solvent 

A  married  woman  can  only  be  admitted  as  a  witness  in  a  case,  when  her 
husband  would  he  a  competent  witness  in  the  same  case. 

Assumpsit  for  the  use  and  occupation  of  a  dweUing  house  pre- 
vious to  the  decease  of  the  said  Benjamin  Porter.  Plea,  the  general 
issue,  and  trial  by  jury,  June  Term,  1846,— Kellogg,  J.,  presiding. 

On  trial  it  appeared  that  this  action  was  commenced  by  the  exe- 
cutor of  Porter,  who  had  subsequently  deceased,  and  that  Royal 
Abbott  was  then  q)pointed  administrator  de  bonis  non  of  Porter,  and 
that  the  estate  of  Porter  was  unquestionably  solvent;  and  the  plain- 


MARCH  TERM,  1847.  445 


Abbott,  AdmVi  v.  Clark. 


tiff,  to  prove  that  the  defendant  hired  the  house  of  Porter,  offered  as 
a  witness  Ruth  M.  Abbott,  the  wife  of  the  said  Royal  Abbott.  To 
the  admiasicm  of  this  witness  the  defendant  objected,  upon  the 
groaned  that  her  husband  was  party  of  record  and  interested  in  the 
event  of  the  suit;  and  she  was  excluded  by  the  court, 
Verdict  for  deifendant.    Exceptions  by  plaintiff, 

E.  Weston  and  P.  Perrin  for  plaintiff. 

Abbott's  interest  in  the  suit  was  merely  nominal,  and  his  wife 
should  have  been  permitted  to  testify.  2  Stephens'  N.  P.  1735, 
1743.  WarraU  v.  Janes,  20  E.  C.  L.  177.  The  statute,— Re?.  St. 
388,  §  12, — ^merely  directs  as  to  the  manner  of  collecting  costs,  and 
fixes  no  eventual  liability  upon  executors  and  administrators,  which 
did  not  exist  at  common  law. 

L.  B.  Vilas  for  defendant 

The  interests  of  husband  and  wife  are  identical ;  and  if,  in  this 
case,  the  party  himself  would  not  be  a  competent  witness,  neither 
would  his  wife.  It  is  an  inflexible  rule  of  evidence,  that  parties  of 
record,  whether  in  civil  actions,  or  criminal  prosecutions,  are  not 
admissible  witnesses.  Commonwealth  v.  Marsh  et  aJ.,  10  Pick.  57.  '^ 
1  Phil.  Ev.  (C.  &  H.)  69.  Green].  Ev.  378.  Sears  v.  Dillingham, 
12  Mass.  358.  Foz  v.  Whitney,  16  Mass.  118.  An  executor, 
though  indemnified  against  costs,  is  not  competent.  Page  v.  Page 
15  Pick.  368.  It  b  sufficient  to  exclude  the  witness  offered,  that 
he  is  party  to  the  record,  without  regard  to  his  interest.  Frear  v. 
Evertson,  20  Johns.  142,    Bennington  v.  McGennes,  1  D.  Ch.  44, 

The  opinion  of  the  court  was  delivered  by 

Kellooo,  J.  The  relation  in  which  Ruth  M.  Abbott  stands  to 
the  plaintiff  is  such  as  to  render  her  an  incompetent  witness,  unless 
the  plaintiff  could  legally  have  been  admitted  as  a  witness  in  the 
case.  This  is  admitted  in  the  argument,  and  we  think  very  correctly; 
for  their  interests  are  identical.  The  question,  then,  arises,  is  the 
plaintiff  a  competent  witness? 

Formerly  it  was  regarded  as  a  well  settled  principle,  that  a  party 
of  record  could  never  be  admitted  as  a  witness  in  the  suit,  except  by 
consent  of  the  opposite  party.  That  rule,  however,  has  been  relaxed 
by  the  more  recent  decisions.    The  reason  of  the  rule  was,  the  sup« 
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posed  interest  of  every  party  upon  the  record ;  and  we  know  of  no 
other.  If,  then,  a  case  should  arise,  in  which  a  party  of  record 
was  digested  of  all  interest  in  the  eyent  of  the  suit,  we  see  no  rea- 
son why,  upon  prqper  application,  he  should  not  be  admitted  a  wit- 
ness. So  are  the  recent  decisions  in  the  English  ooarts  and  in  the 
courts  of  some  of  the  neighboring  states.  20  E.  C.  L.  177.  11 
Conn.  342.  12  Conn.  134.  The  same  principle  was  fully  recog- 
nized by  this  court  in  the  case  of  Sargeant  v.  Sargeant  et  al,,  16  Yt. 
371.  It  may,  then,  be  regarded  as  a  settled  principle,  in  this  state, 
that  a  party  of  record  may  call  the  opposite  party,  with  his  consent, 
as  a  witness,  he  being  divested  of  all  interest  in  the  suit  The  ques- 
tion then  arises,  was  the  plaintiff  divested  of  all  interest  in  the 
suit? 

He  is  clearly  liable,  in  the  first  instance,  for  the  costs  of  the  suit ; 
for  the  statute  expressly  so  provides.  But  it  is  said,  that,  by  statute, 
he  is  authorized  to  charge  the  costs,  so  allowed  against  him,  to  the 
estate,  and  that  therefore  his  interest  is  removed,  in  the  case  of  a 
solvent  estate.  It  must,  however,  be  borne  in  mind,  that  the  pro- 
bate court  may  not  allow  these  costs ;  for  the  law  only  contemplates 
this  allowance,  in  the  event  that  the  suit  has  been  prosecuted  bona 
Jide,  If  he  should  fail  in  the  suit,  may  it  not  be  questioned,  whether 
it  was  prosecuted  in  good  Jaith  ?  And  to  avoid  this  risk,  would 
he  not  have  an  interest  to  recover  in  the  suit  ?  We  think  he  would. 
Consequently  he  was  not  free  from  interest,  so  as  to  render  his  wife 
a  competent  witness  in  the  suit. 

But,  suppose  the  plaintiff  divested  of  all  interest  in  the  event  of 
the  suit,  is  it  true,  that  he  could  claim  the  right  to  testify,  without 
ihe  consent  of  the  other  party.  And  if  he  could  not  claim  this  for 
himself,  neither  could  he  claim  it  for  his  wife.  Now  we  are  not 
aware  of  any  authorities  to  sustain  such  a  claim.  None  such  have 
been  produced,  nor  do  we  believe  any  such  are  to  be  found.  We 
believe  the  utmost  extent,  to  which  the  authorities  upon  this  subject 
have  gone,  is,  to  allow  a  party  of  record  to  call  the  opposing  party, 
with  his  consent,  or  a  co-party,  they  being  divested  of  all  interest  in 
the  suit.  The  case  at  bar,  then,  is  clearly  distinguishaUe  from  the 
adjudged  cases,  which  have  been  brought  to  our  notice. 

The  witness  was  properly  excluded,  and  the  judgment  of  the  court 
below  is  affirmed. 
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Alfred  H.  Henry  v.  Edmund  Tilson,  Jb. 

It  beiog  required  by  the  statute,  that  a  collector,  who  commiu  a  person  to 
jail  for  DOD-payment  of  a  tax,  should  certify,  upon  the  copy  of  his  war- 
rant le A  with  the  jailor,  "  his  doings  in  relation  to  the  delinquent,"  it  is 
necessary,  that  his  certificate  should  contain  all  the  iacts  requisite  to  justify 
him  in  making  the  arrest  and  imprisonment;  and  it  is  not  competent  for 
the  collector,  in  an  action  against  him  for  false  imprisonment,  to  supply  the 
omission  of  tJiese  facts  in  his  certificate  by  parol  eTidenoe. 

A  statement  by  the  collector  in  such  certificate,  that,  "  at\er  legally  noUfying** 
the  delinquent  of  the  time  and  place  when  and  where  he  would  be  to  re- 
ceive the  tas,  no  goods,  dx.,  being  shown  to  him,  or  found  within  his  pre- 
cinct, he  arrested  the  body,  &c.,  is  not  sufficient,  to  show  that  he  had  given 
the  delinquent  the  six  day's  notice  required  by  law. 

Public  ministerial  officers  must  set  forth,  in  their  returns,  the  acts  done  by 
them,  that  the  court  may  judge  of  their  sufficiency. 

Trespass  for  false  imprisonment.  Plea,  the  general  issue,  with 
notice  that  the  defendant,  as  constable  of  Braintree,  arrested  the 
plaintiff  and  committed  him  to  jail,  by  virtue  of  several  warrants  for 
the  collection  of  taxes  legally  assessed  against  him ;  which  was  the 
trespass  complained  of.  Trial  by  jury,  June  Term,  1845, — Hebard, 
J.,  presiding. 

On  trial  the  defendant  offered  in  evidence  the  several  warrants 
described  in  his  special  notice,  with  his  returns  and  the  amount  of 
the  plaintiff's  taxes  endorsed  thereon ;  to  the  admission  of  which 
the  plaintiff  objected,  upon  the  ground  t^jiat  the  returns  were  insuf* 
ficient.  The  returns  were  similar ;  and  the  defendant  set  forth  in 
them,  that,  ''  aller  legally  notifying  "  the  plaintiff  of  the  time  and 
place  when  and  where  he  would  be  to  receive  his  tax,  there  being- 
no  goods^  d&c,  shown  to  him,  nor  found  within  his  precinct,  he 
took  the  body  of  tlie  plaintiff  and  committed  him  to  jail,  and  deliv- 
ered to  the  jailor  a  true  and  attested  copy  of  the  warrant  and  return;, 
and  there  was  appended  to  each  of  the  returns  a  memorandum  of 
the  amount  of  the  tax  and  of  the  collector's  fees.  No  other  certi- 
ficate, or  memorandum,  was  left  with  the  jailor.  The  defendant,  in 
aid  of  his  returns,  then  offered  parol  evidence,  tending  to  prove, 
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that,  prior  to  the  arrest  of  the  plaintiff,  he  gave  the  plaintiff  six  days 
notice  of  the  amount  of  his  several  taxes,  and  of  the  time  and  place 
when  and  where  he  would  call  to  receive  them,  and  that  then  the 
defendant  had  well  grounded  af^rehensions  that  the  plaintiff  was 
about  to  leave  the  state  without  paying  the  taxes,  and  that  in  conse- 
quence thereof  he  arrested  the  plaintiff  and  committed  him  to  jail. 
To  the  admission  of  all  this  evidence  the  plaintiff  also  objected; 
but  the  objections  were  overruled  by  the  court 

Other  questions  were  raised  upon  the  bill  of  exceptions,  and  were 
argued  by  the  counsel ;  but  no  decision  was  made  in  re^tect  to  them 
by  the  supreme  court. 

Verdict  for  defendant.     Exceptions  by  plaintiff. 

E.  Weston  and  L.  B.  Peck  for  plaintiff. 

I.  The  certificates,  or  returns,  of  the  defendant  upon  the  warrants 
were  insufficient.  1.  The  time  he  gave  the  notice  and  the  time  and 
place  he  would  receive  the  taxes  should  have  been  stated,  so  as  to 
show  the  sufficiency  of  the  notice,  and  that  six  days  had  elapsed  be- 
fore the  arrest  and  commitment.  2.  They  should  have  stated,  that 
he  was  there  at  the  time  and  place  to  receive  the  taxes,  and  that  the 
plaintiff  neglected  to  attend  and  pay.  3.  If  he  committed  the  plain- 
tiff, because  he  had  just  reason  to  apprehend  that  the  plaintiff  was 
about  removing,  d&c,  he  should  have  so  certified,  4.  He  should 
have  certified  for  what  the  tax  was  raised,  and  the  amount  of  the 
tax,  and  against  whom.     Rev.  St.  373,  §^  4,  .9,  10. 

II.  Parol  evidence  ought  not  to  have  been  received  in  aid  of  the 
returns.  1.  Because  all  the  doings  of  the  defendant,  relative  to 
the  plaintiff,  should  have  been  shown  by  the  returns,  or  certificates, 
on  the  copies  of  the  warrants,  he  being  required  by  law  so  to  certify. 
Rev.  St.  373,  ^  10.  2.  Because  the  defendant,  in  his  notice,  sutes  that 
he  left  with  the  jailor,  on  the  cc^ies  of  the  warrants;  certificates  of 
his  doings  relative  to  the  plaintiff;  and  having  so  done,  he  should,  by 
every  principle  of  law  and  pleading,  be  confined  to  the  certificates 
McDaniels  v.  Bucklin,  13  Vt.  279.  3.  Having  attempted  to  cer- 
tify, on  the  copies  of  the  warrants,  one  cause  for  the  arrest  and  im- 
prisonment, the  defendant  should  not  have  been  permitted  to  show, 
by  parol,  another  cause  for  the  same. 
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J.  P.  Kidder  and  L.  B.  Vilas  for  defendant. 

1.  The  court  did  not  err,  in  permitting  the  copies  of  the  warrants, 
with  the  amount  of  the  taxes  and  defendant's  return,  which  he  left 
with  the  jailor,  to  go  to  the  jury.  It  was  most  certainly  necessary  for 
the  officer,  for  his  justification,  to  have  left  with  the  jailor  an  attest- 
ed copy  of  his  warrant,  with  a  certificate  of  his  doings  thereon ;  Rer. 
St.  373 ;  therefore,  this  being  his  duty,  whatever  return  he  might 
hare  made  in  the  premises  should  be  proper  and  legitimate  evidence 
for  his  justification.     Hatkawe^  y.  Goodrich,  5  Vt.  65. 

2.  Whatever  the  returns  do  not  prove  the  defendant  may  prove 
by  parol.  Hathaway  v.  Goodrich,  5  Vt.  65.  If  an  officer  neglect 
to  make  a  return  of  a  sale  on  an  execution,  he  may  prove  the  same 
by  parol.     Gates  v.  Gaines,  10  Vt  346. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  Several  objections  have  been  made  to  the  verdict  in 
this  case ;  only  one  of  which  has  been  considered  by  the  court. 

It  appears  fi'om  the  bill  of  exceptions,  that  tiK  defendant  (in  aid 
of  the  certificates  o[  the  collector  upon  the  copies  of  his  warrants 
lodged  with  the  jailor)  was  permitted  to  introduce  parol  evidence,  to 
prove  that  before  arresting  the  body  of  the  plaintiff  the  defendant 
had  given  him  six  days  notice  of  the  amount  of  his  tax,  and  of  the 
time  and  place  when  and  where  he  would  attend  to  receive  it ;  and 
also,  that  the  defendant  had  just  reason  to  apprehend,  that  the  i^ain* 
tiff  was  about  removing  out  of  the  town.  But  the  existence  of  oat 
or  the  other  of  these  facts  was  necessary,  to  justify  the  collector  in 
arresting  the  body  of  the  plaintiff;  (Rev.  St  ch.  77,  sec.  2 ;)  and  the 
question  that  arises  is,  whether  these  facts  must  appear  ia  the  cer* 
tificates  of  the  collector  upon  the  jail  copies,  or  whether  they  may 
be  shown  by  other  evidence. 

To  sustain  the  ruling  of  the  court  the  counsel  for  the  defendant 
rely  upon  the  case  of  Hcethaway  v.  Goodrich,  5  Vt  65 ;  where  it 
was  held,  that  other  evidence  than  the  certificate  made  by  a  collector 
upon  his  warrant,  of  a  seizure  and  sale  of  persona]  property  for  taxes, 
might  be  properly  given  to  the  jury.  But  the  decision  in  that  case 
is  put  on  the  ground,  that,  as  the  collector  was  not  required  by  law 
to  make  any  return  of  his  proceedings  on  the  sale  of  personal  prop- 
erty, his  certificate  would  not  be  an  official  act,  and  consequently  no 
57 
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evidence  of  his  proceedings;  and  the  distinction  is  taken  between 
such  a  i>roceeding  of  a  collector^  where  no  certificate  of  his  doifig» 
was  required,  and  the  return  of  an  officer  upon  a  process  made  in 
obedience  to  the  requisitions  of  law.  If  such  return  had  been  required 
by  kiw,  it  was  conceded,  that  paiol  evidence  would  have  been  inad* 
mismble>  to  prove  the  facts  which  should  have  appeared  by  the  re* 
turn. 

By  sec.  10  of  chap.  77  of  the  Revised  Statutes  it  is  provided,  that, 
when  any  person  shall  be  committed  for  taxes,  "  the  constabie  shall 
leave  with  the  keeper  of  the  jail  an  attested  copy  of  his  warrant, 
and  shall  certify  his  doings  thereon  in  relation  to  such  delinquent  J* 
The  collector,  in  this  case,  being^  required  by  law  to  certify  hit  do* 
ings  upon  the  jail  copies,  it  would  seem  to  follow,  in  conformity  with 
the  reasoning  of  the  court  in  Hathcaeay  v.  Goodrich,  and  in  accor- 
dance with  acknowledged  rules  of  evidence  in  analogous  cases,  that 
his  certificate  of  his  doii^  as  a  public  oiicer  shouki  constitute  the 
proper  evidence  of  his  proceedings,  and  that  such  proceedings 
should  not  have  hem  allowed  to  be  shown  by  other  prooH 

If  the  focts  necessary  to  th%  justification  of  the  collector  in  arrest* 
mg  the  body  of  the  plaintiff  sufficiently  appeared  in  his  certificates 
«pon  the  jail  copies,  possibly  the  error  in  the  admission  of  parol  evi- 
dence might  be  disr^arded,  as  being  immaterial  to  the  issue.  But, 
on  looking  into  the  certificates,,  they  are  found  to  be  deficient  in  that 
respect  None  of  them  mention  any  thing  in  regard  to  the  appre- 
hensicm  of  the  collector  that  the  plaintiff  was  about  removing  from 
the  town  ;  but  they  all  state,  nearly  in  the  same  words,  that,  *'  after 
legally  notifying  him  of  the  time  and  place  when  and  where  the  coE- 
lector  would  be  to  receive  the  tax,^  and  no  goods,  6lc.,  being  shown 
to  hira,  or  found,  he  arrested  the  body,  &c.  This  general  statement^ 
that  the  collector  had  given  the  plaintiff  legal  notico,  we  think  in- 
sufficient, to  show  that  he  kad  given  him  the  six  days  notice  re- 
faired  by  law.  It  is  recognized  by  the  court,  in  Briggs  v.  Whipple, 
7  Vt.  18,  as  a  welt  established  principle,  that  a  general  allegation,, 
by  8  collector,  that  he  had  proceeded  according  to  lato,  would  be  in- 
sufficient, where  any  statement  of  his  proceedings  was  necessary. 
It  seems,  indeed,  to  be  well  settled,  that  public  ministerial  officers 
must  set  fcH-th  the  acts  done  by  them,  that  the  court,  and  not  them- 
selves,  may  judge  of  their  sufficiency.     Ferry  v.  Dover,  '12  Pick. 
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20d.    Purringtm  v.  Loring,  7  Mass  392.     WellingtM  r.  6?afo,  18 
Mass.  463. 

The  alatute  making  it  the  dittj  of  the  cottcctor  to  eertifj  (91  the 
cq>y  of  his  warrant,  lodged  with  the  jailor,  ^  his  doings  in  relation 
to  the  delinquent  '*  tax  payer,  we  Uiink  his  certificate  should  con- 
tain all  the  facts  necessary  to  justify  him  in  making  the  arrest  and 
commitment  In  this  case,  such  &cts  not  being  certified,  the  judg^ 
ment  of  the  countj  court  is  set  aside  and  a  new  trial  granted. 


George  Sleeper  v.  Trustees  op  Newbury  ISemtnart  and 
William  M.  Willett. 

All  the  nateriafl  fhets ,  neeessary  to  show  that  the  law  hm  been  complied  wi<h 
ID  the  leTy  of  an  execotioa  4ipeti  reai  estate,  efaottld  appear  by  the  officer's 
return. 

Therefore,  where  it  appeared  from  an  officer**  retom  of  inch  levy,  that  (he 
whole  of  the  eitate  4escribed  in  the  retarn  belonged  to  the  debtor  in  the 
execution,  and  that  the  execution  wai  levied  upon  an  undiTided  portion  of 
euch  estate,  and  it  waa  not  stated  in  the  return,  that,  in  the  opinion  of  the 
appraiserB,  the  estate  eould  not  be  divided  without  Anjary«  the  levy  was 
iield  Jnvaiid  to  pass  the  title. 

Ejectment  for  a  dwelling  house,  with  a  shed  attached,  and  the 
land  whereon  they  stand,  in  Newbury.  Plea,  the  general  issue,  and 
trial  by  jury,  June  Term,  1846, — Kelloog,  J.,  presiding. 

On  trial  the  plaintiff  offered  in  evidence  an  aUa&  execution,  which 
issued  upon  a  judgment  duly  rendered  in  his  favor  against  one  Tim- 
othy Morse,  and  the  officer's  return  thereon,  showing  that  the  exe* 
eution  was  levied  upon  three  undivided  fourth  parts  of  the  premises 
described  in  the  declaration.  It  appeared  frcMn  the  return,  that  the 
execution  debtor  was  the  owner  of  the  entire  estate  in  fee;  but  it 
did  not  show  any  reason,  why  the  portion  levied  upon  was  not  des> 
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cribed  id  severalty.    The  defendant  objected  to  the  evidence,  and 
it  was  excluded  by  the  court. 
Verdict  for  defendants.     Exceptions  by  plaintiff. 

X*.  B.  Vt2a5  for  plaintiff. 

If  the  levy  conforms  to  any  case,  provided  for  by  the  statute  upon 
this  subject,  it  is  to  be  presumed  that  it  was  made  in  acccnrdance 
with  that  provision  of  the  statute,  and  the  levy  should  be  held  valid. 
The  statute, — ^Rev.  St  242,  §  aO,— provides,  that  real  esUte  may 
be  set  off  in  the  same  way,  in  which  this  levy  was  made. 

X.  B,  Peck  and  A,  Underwood  for  defendants. 

The  levy  of  an  execution  upon  real  estate  is  a  proceeding  in  mm- 
liMR,  and  the  creditor  acquires  no  title,  unless  the  provisions  of  the 
statute  are  pursued.  The  levy  must  be  by  metes  and  bounds, — ^Rev. 
St,  241,  ^  20, — except  in,  certain  cases,  which  are  provided  for  by 
the  statute ;  Rev.  St.  242,  §§  29,  30.  When  the  levy  is  not  made 
by  metes  and  bounds,  it  should  appear  by  the  officer's  return,  that 
the  case  falls  within  one  of  the  exceptions  made  by  the  statute.  In 
the  case  at  bar  the  levy  was  made  upon  an  undivided  portion  of  the 
estate ;  but  no  reason  is  stated  for  this  proceeding,  and  the  court 
will  not  presume  that  any  existed. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  only  question  in  the  case  b,  whether  the  levy  of 
the  execution  upon  an  undivided  portion  of  the  land  is  valid  to  pass 
the  estate  7 

It  appears  from  the  returns,  that  the  debtor  was  the  owner  in  fee 
of  the  whole  of  the  house,  shed  and  land  levied  upon.  In  suchcaae 
the  statute  contemplates  [Rev.  St  chap.  42,  §  20]  that  the  officer 
shall,  in  general,  sat  off  the  land  levied  upon  by  metes  and  bounds, 
and  not  an  undivided  portion  of  it.  But  the  legislature  sn|^>OBe, 
that  cases  may  occur,  in  which  a  setting  off  by  metes  and  bounds 
would  prove  greatly  injurious  to  the  interest  of  the  parties ;  and  in 
the  90th  section  of  the  same  chapter  it  is  provided,  that  when,  in 
the  opinion  of  the  appraisers,  any  real  estate  cannot  be  divided  with- 
out such  great  injury,  the  officer  may  set  off  such  an  undivided  pan 
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thereof,  as  shall  be  sufficient  to  satisfy  the  execution.  Whether  the 
appraisers  were  of  such  opinion  in  this  case  does  not  appear. 

This  proceeding,  by  which  the  estate  of  one  man  is  passed  to  an- 
other by  the  operation  of  law,  has  always  been  considered  a  pro- 
ceeding stricti  juris,  and  hence  it  has  uniformly  been  held  in  this 
state,  as  well  as  in  others  haying  similar  statutes,  that  all  the  mate- 
rial fkcts,  necessary  to  show  that  the  law  has  been  complied  with, 
should  appear  by  the  officer's  return. 

It  is  obirious,  that^  in  most  cases,  an  ownership  of  real  estate  in 
common  is  not  desirable,  and  that,  if  a  creditor  were  allowed,  as 
matter  of  right,  at  his  election,  to  levy  upon  an  undivided  interest 
of  land  held  in  severalty,  he  might  make  use  of  his  execution  greatly 
to  the  vexation  «nd  injury  of  the  debtor.  For  this  reason  the  legis- 
lature have  provided,  that  such  a  levy  shall  not  be  made,  but  for 
good  reasons,  to  be  adjudged  and  determined  by  the  appraisers. 

This  adjudication  is  a  distinct  and  substantial  requirement  of  the 
statute,  important  to  the  protection  of  the  interest  of  the  debtor,  and 
should  not  be  allowed  to  rest  in  parol,  but  should,  as  we  think,  ap« 
pear,  by  the  officer's  return,  to  have  been  duly  made.  Such  adju« 
dication  not  q>pearing  by  the  return,  the  judgment  of  the  county 
court,  which  was  against  the  validity  of  the  levy,  is  affirmed, 


Town  of  Tunbridgb  v,  Daniel  Tarbell,  Jr. 

When  the  selectmen  of  a  town  lay  out  a  highway,  the  town  are  entitled  to 
the  whole  period,  to  the  time  when  the  road  is  ordered  to  be  opened  fov 
work,  to  arrange  and  settle  the  questimi  of  damages  with  the  land  owners  ; 
and  a  land  owner  cannot,  previous  to  that  time,  petition  a  justice  of  the 
peace,  under  the  statute,  to  appoint  commissioners  to  appraise  the  damage 
Bustained'by  him. 

It  is  competent  for  the  selectmen  of  a  town  and  the  owqer  of  land,  through 
which  the  selectmen  have  laid  a  highway,  to  settle  the  question  of  dam- 
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ages  bj  a  rafereiiGe,  pursoant  to  the  proviaiona  of  the  atauate,  at  aaj  ttiae 
after  the  surTcy  of  the  road,  although  the  aurvey  may  not,  at  the  time,  ha?e 
been  recorded }  and  an  award  by  the  referees  will  preclude  the  fand  owner 
from  bringing  a  peiition  for  the  appointment  of  commissioners  to  appraise 
hiB  damages. 

Oertiorari  from  the  decision  of  Calvin  Blodgett,  a  jnsdceof  the 
peace,  in  appointing  commissiiniers,  upon  the  petition  of  the  defend- 
ant, to  appraise  the  damages  sustained  by  him  by  reason  of  the  lay- 
ing out  of  a  highway  through  his  land  by  the  selectmen  of  Tunbridge, 
and  in  accepting  and  rendering  judgment  upon  the  report  of  the 
commissioners,  awarding  damages  to  the  petitioner. 

It  speared  from  the  return  o[  the  justice's  proceedings,  that  on 
the  first  day  of  June,  1844,  the  selectmen  of  Tunbridge  surreyed 
and  laid  out  a  public  highway  through  land  owned  by  the  defendant, 
and  ordered  the  same  to  be  opened  for  work  by  the  first  day  of  De- 
cember, 1844.  This  surrey  was  recorded  in  the  town  clerk's  office 
on  the  twenty-third  of  September,  1844.  On  the  fourteenth  of 
June,  1844,  the  defendant  and  one  Moody,  through  whose  land  the 
highway  was  also  laid,  agreed  with  the  selectmen  to  refer  to  certain 
arbitrators  the  question  of  damages ;  and  the  arbitrators  awarded, 
upon  the  same  day,  that  the  defendant  was  not  entitled  to  any  dam- 
ages, and  that  Moody  was  entitled  to  ten  dollars.  This  award  was 
also  recorded  in  the  town  clerk's  office,  September  23,  1844.  On 
ihe  twenty-eighth  of  September,  1844,  the  defendant  petitioned  the 
justice,  Blodgett,  to  appoint  commissioners,  pursuant  to  the  statute, 
to  appraise  the  damages  sustained  by  him  by  reason  of  the  laying 
out  of  the  highway ;  and  on  the  fourth  of  November,  1844,  the 
matter  came  on  for  a  hearing  before  the  justice.  The  selectmen 
objected  to  the  appointment  of  commissioners,  on  the  ground  that 
ihe  matter  had  been  adjudicated  by  the  reference,  abqve  mentioned ; 
but  the  petitioner  insisted,  that  the  reference  was  not  binding  upon 
him,  for  the  reason  that  the  selectmen  had  not  paused  the  surrey  of 
ihe  highway  and  the  petition  upon  which  it  was  founded  to  be  re- 
corded in  the  town  clerk's  office  at  the  time  the  reference  was  had, 
and  that  they  had  not  acquiesced  in  the  award  by  paying  the  amount 
awarded  to  Moody  nor  delivered  to  him  the  award.  The  select- 
men also  objected  to  the  appointment  of  commissioners  upon  the 
ground  that  the  petition  was  premature.    The  justice  overruled  the 
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objectioiis  and  s^^pointed  commissionersy  and  subsequentlj  accepted 
the  report  of  die  commissioners,  awarding  to  the  petitioner  forty 
dollars  damages,  and  ordered  that  amount,  and  the  cost,  to  be  paid 
to  the  petitioner  by  the  first  of  May,  1645. 

A.  P.  Huntan  for  plaintiffs. 

There  was  error  in  the  proceedings  before  the  justice.  1.  The 
defendant's  claim  for  damages  had  been  settled  by  a  reference  and 
award ;  Rev.  St,  126,  §§  15,  16.  2.  The  application  was  made 
before  the  road  was  open  to  be  worked ;  Rev.  8t.  126,  ^  16.  The 
justice  had  no  jurisdiction ;  Emerson  et  ux.  v.  Reading,  14  Yt.  279. 
Paine  v.  £/y ,  N.  Gh.  2D,  21 .  The  town  had  no  right  to  enter  upon 
the  land  for  any  purpose,  until  the  time  fixed  for  opening  the  road 
to  be  worked  had  expired,  and  the  damages  paid»  if  agreed  upon,  or 
the  sum  awarded  paid ;  Rev.  St.  128,  §  24.  Paickin  v.  Morrison^ 
3Vt.  590.     J^U8w,Mi€Uile8ez,8Yt.4S6. 

L.  B,  Vilas  fi)r  defendant 

The  record  and  proceedings  are  presumed  to  be  legal,  unless  the 
contrary  appears.  1.  We  insist,  that  the  application  for  the  ap- 
pointment of  commissioners  may  be  made  at  any  time,  after  the 
laying  of  the  road,  until  sixty  days  after  the  road  is  opened  to  be 
worked.  2.  The  other  objection  is  founded  upon  an  arbitration 
as  to  the  damages,  before  the  road  was  legally  laid  out  by  causing 
the  survey  to  be  put  upon  record.  The  statute  gives  no  power  to 
refer  the  question  of  damages,  until  the  road  is  laid  out ;  and  any 
proceeding  of  this  kind,  before  the  road  is  laid  out,  is  not  binding 
on  the  town,  and  consequently  not  binding  on  the  petitioner. 

The  (pinion  of  the  court  was  delivered  by 

Kellooo,  J.  It  is  insisted  by  the  complainants,  that  the  proceed* 
ings  in  the  court  below  were  prematurely  commenced,  inasmuch  as 
the  time  fixed  by  law,  when  the  road  was  to  be  open  for  work,  had 
not  arrived,  when  Tarbell  presented  his  petition  to  justice  Blodgett 
and  procured  the  appointment  of  commissioners  to  assess  his  dama- 
ges ;  and  that  for  this  error  the  proceedings  before  the  justice  should 
be  quashed. 

Tlie  time  fixed  by  the  selectmen,  when  the  road  should  be  open 
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for  work,  was  the  first  of  December,  1844.  It  was  the  earliest  period, 
which,  by  law,  the  selectmen  could  fix  for  that  purpose,  it  being 
six  months  after  the  survey.  Whether  this  exception  is  welJ  taken 
must  depend  upon  the  construction  of  that  clause  of  the  statute, 
authorizing  proceedings  upon  petitions  for  the  re-assessment  of  dam- 
ages. The  statute  provides,  ''That  if  any  person  interested  in 
lands,  through  which  a  highway  shall  be  laid  out  or  altered  by  the 
selectmen,  shall  not  be  satisfied  with  the  sum  o^red,  or  if  no  sum 
shall  be  offered,  and  if  the  parties  shall  not  agree  to  refer  the  same, 
he  may,  within  sixty  days  after  the  highway  shall  be  opened  to  be 
worked,  and  not  after,  apply  to  a  justice,  by  petition  in  writing," 
4&C.,  "  to  appoint  commissioners  to  appraise  the  damages." 

We  are  not  aware,  that  the  question  arising  in  the  present  case 
upon  this  section  of  the  statute  has  ever  been  decided  by  this  court. 
But  the  case  of  Emerson  ei  uz,  v.  Reading,  14  Vt.  279,  is  believed 
to  be  somewhat  analogous.  It  was  a  proceeding  similar  to  the  pres- 
ent, and  upon  a  statute  somewhat  like  the  one,  under  which  the 
present  proceedings  were  had.  It  was  held,  in  that  case,  that  no 
proceedings  could  be  taken  under  the  statute  by  the  land  owners, 
to  have  their  damages  appraised,  until  sixty  days  after  the  road  was 
opened  by  the  selectmen;  and  that,  until  the  road  was  opened, 
the  justice  had  no  jurisdiction  of  the  subject.  Applying  the  reas- 
oning of  the  court  in  that  case,  to  the  case  under  consideration,  it 
would  seem  to  lead  to  the  result,  that  the  proceedings  taken  by 
the  defendant  before  the  justice,  for  the  appraisal  of  his  damages, 
were  premature  and  unauthorized  by  the  statute,  and  that  the  justice 
had  no  jurisdiction  of  the  subject.  Indeed,  we  think  it  very  obvious, 
that  the  statute  contemplates,  that  the  towns  shall  have  the  whole 
period,  up  to  the  time  when  the  road  is  ordered  to  be  opened  for 
work,  to  arrange  and  settle  the  question  of  damages  with  the  land 
owners ;  and,  upon  the  failure  of  the  selectmen  to  do  this,  a  period 
of  sixty  days  thereafter  is  given  to  the  land  owners,  to  apply  to  a 
magistrate  for  the  appointment  of  commissioners  to  appraise  their 
damages.  The  proceedings  before  the  justice  were  premature  and 
erroneous. 

It  is  farther  urged,  that  there  was  error  in  tlie  proceedings,  in  this, 
that,  inasmuch  as  the  selectmen  and  Tarhell  had,  by  mutual  agree- 
ment, submitted  the  claim  for  damages  to  referees,  who  had  awarded 
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that  TarbeU  was  not  entitled  to  any  damages,  no  commiasioneis 
should  have  been  appointed,  or  farther  proceedings  had  in  the  prem- 
ises. 

This  award,  for  aught  that  appears,  was  valid  and  binding  upon 
the  parties.  It  was  competent  for  the  selectmen  and  Tarbell,  by 
mutual  agreement,  to  settle  the  question  of  damages  by  a  reference, 
pursuant  to  the  provisions  of  the  statute,  at  any  time  after  the  sur- 
vey of  the  road,  although  the  same  had  not  been  recorded.  The 
want  of  a  record  of  the  survey  would  not  render  the  award  invalid. 
It  was  therefore  error  to  disregard  the  award  of  the  referees  made 
in  the  case.  And  for  these  errors  the  proceedings  before  Mr.  Jus- 
tice Blodgett  must  be  quashed. 


Theophilus  Mosseavz  V,  Charles  Brigham. 

The  supreme  court  cannot,  on  exceptions,  review  any  matter  within  the  die- 
eretion  of  the  county  court. 

Although  it  is  a  general  rule,  that  a  record  of  court  imports  absolute  verity 
and  cannot  be  contradicied  by  parol  evidence,  yet  this  rule  does  not  forbid 
the  exercise  of  a  revisory  power,  by  a  court  of  general  jurisdiction,  over  iti 
own  records. 

This  power  is  incident  to  the  county  court,  in  this  state,  as  well  as  to  the  su- 
preme court,  and  is  properly  exercised,  when  a  judgment  by  default  has 
been  entered  by  mistake,  or  fraud. 

But  the  revisory  power  of  a  justice  of  the  peace  has  always  been  understood 
to  be  terminated  by  the  expiration  of  two  hours  after  the  rendition  of  his 
judgment. 

The  effect  of  the  statute,— Rev.  St.  e.  33,  §  8,— giving  the  county  court  au- 
thority, in  their  discretion,  to  set  aside  a  judgment  rendered  by  a  justice  of 
the  peace  by  default,  when  the  party  has  been  deprived  of  his  day  in  court 
by  fraud,  accident, or  mistake,  is  to  give  to  the  county  court  the  same  pow- 
er, in  examining  the  proceedings  of  a  justice,  in  cases  within  the  statute, 
which  they  might  exercise  in  examining  their  own  prooeedinp. 
58 
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la  this  eaie  judgment  was  rendered  by  a  justice  of  the  peace  by  defiiolt,  aad 
the  jnatice  certified  in  his  record,  that  notice  to  the  defendant  of  the  psa* 
dency  of  the  suit  was  proved  ;  but  it  was  held,  that  the  defendaat,  oa 
petition  to  the  county  court,  founded  upon  the  Revised  Ststuies,  chap.  33, 
sec.  8,  might  prove,  by  parol  evidence,  that  he  did  not  in  fact  have  any 
notice  of  the  suit  prior  to  the  rendition  of  the  judgment. 

This  was  a  petition  to  the  county  court  to  set  aside  a  judgment, 
rendered  by  a  justice  of  the  peace  by  default,  and  to  be  allowed  a 
trial  in  the  case,  founded  upon  the  Revised  Statutes,  chapter  thirty 
three,  section  eight, — the  petitioner  alleging,  that  he  had  no  notice 
of  the  suit  until  after  the  rendition  of  the  judgment, — and  was  heard 
by  the  county  court,  June  Term,  1845,  Hebard,  J.,  presiding. 

It  appeared  from  the  record  of  the  justice  of  the  peace  in  the 
original  suit,  that  notice  to  the  petitioner  of  the  pendency  of  that 
suit  was  proved,  prior  to  the  rendition  of  the  judgment  against  him 
by  default ;  but  the  petitioner  offered  to  prove,  by  parol  evidence, 
that  he  did  not  in  fact  have  notice  of  that  suit,  until  after  the  judg- 
ment was  rendered.  To  the  admission  of  this  evidence  the  peti- 
tionee objected-;  but  the  objection  was  overruled,  and  the  evidence 
was  received ;  and  the  court,  from  the  evidence,  found  the  fact  to 
be,  that  the  petitioner  had  no  notice  of  the  original  suit,  prior  to  the 
judgment,  and  decided,  that  the  prayer  of  the  petitioner  be  granted, 
and  that  he  have  leave  to  enter  his  copies,  and  that  the  cause  stand 
for  trial.    Exceptions  by  petitionee. 

C  B,  Leslie  and  L.  B.  Peck  for  petitionee. 

1.  The  record  of  the  justice  in  the  original  suit  shows  that  the 
petitioner  had  notice  of  that  suit ;  and  to  avoid  and  contradict  the 
record,  in  this  particular,  the  county  court  admitted  j^arol  evidence. 
This,  it  is  believed,  is  in  contravention  of  the  long  established  rule, 
that  a  record  ccmnot  be  contradicted  by  parol  Spalding  v.  CkoM' 
Berlin,  12  Vt.  538.  Barnard  v.  Flanders.  lb.  657,  Pike  v.  Hilh 
15  Vt.  183.  Sawt^er  v.  Joiner,  16  Vt.  497.  1  Sw.  Dig.  750.  8 
Conn.  375.  Olcott  v.  Hutckins  et  al.,  4  Vt.  17.  1  Stark.  Ev.  IdS, 
n.  lb.  202-215.  3  lb.  1278.  Woods,  AdnCr,  v.  Pettis  et  al,,  4 
Vt.  556.  Peake's  Ev.  21, 22,  n.  Dickson  v.  Fisher,  4  Burr.  2267. 
Fox  V.  Hoi/t,  12  Conn.  491.  St.  Albans  et  al.  v.  Bush,  4  Vt.  58. 
Phil.  Ev.  218,  237,  n.  (a.)    Co.  Lit.  260.     1  East  355. 
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3.  The  rule  is  well  settled,  that  the  judgment  of  a  court  of  com- 
petent jurisdiction,  upon  a  question  or  point  in  issue,  is  conclusive 
between  the  parties.  If  such  were  not  the  rule,  there  would  be  no 
end  to  litigation.  2  Aik.  381.  2  Greenl.  Ev.  16.  4  Pet.  393, 408. 
17  Vt.  302.  12  Conn.  491.  6  Conn.  558.  1  SUrk.  Ev.  183-186, 
208-211.     1  Greenl.  Ev.  590,  595,  596,  n.  2. 

A.  Underwood  for  petitioner. 

1.  Although  the  principle  is  true,  that  a  record  imports  absolute 
verity,  yet  it  is  not  applicable  to  cases  of  this  description.  Indeed, 
the  rule  has  always  been  subject  to  some  exceptions.  Cowp.  727. 
1  H.  Bl.  75.  1  Anstr.  8.  3  Ves.  &>  B.  42.  2  Marsh.  392.  7 
Taunt.  97.  3  BI.  Com.  24,  note  3.  There  is  much  reason,  thai 
that  part  of  a  record,  which  shows  *'  notice  proved, "  should  be  made 
an  exception.  The  record  is  always  made  from  ex  •parte  evidence. 
The  party  charged  with  notice  is  not  present  to  contradict  it,  and 
has  no  opportunity  to  be  heard. 

2.  It  is  contended,  that  the  rule  is  not  applicable  to  a  case  arising 
under  Sec.  8  of  chap.  33  of  the  Revised  Statutes.  Indeed,  it  ap- 
pears to  have  been  the  express  object  of  the  legislature,  in  this 
enactment,  to  relieve  a  party  from  the  operation  of  this  rigid  rule. 
The  Statute  pre-supposes  a  regular  judgment,  as  shown  by  the  record, 
and  one  that  cannot  be  reached  by  the  ordinary  process  of  audita 
querela.  If  the  record  is  to  be  held  beyond  the  reach  of  contra- 
diction, then  the  statute  is  entirely  nugatory. 

3.  This  statute  is  to  be  regarded  as  extending  the  time  for  enter- 
ing an  appeal,  in  certain  cases,  in  the  discretion  of  the  county  court, 
from  two  hours  to  two  years ;  and  the  granting  the  prayer  of  the  pe- 
tition has  the  effect  only  to  bring  up  the  original  suit,  as  if  appealed. 
The  record  of  a  case,  in  contemplation  of  law,  is  made  as  the  suit 
progresses,  and  is  not  considered  complete,  until  the  suit  is  ended. 
While  in  progress,  the  record  is  under  the  control  of  the  court, 
subject  to  be  amended,  and  that  to  be  shown  by  parol  testimony. 
The  process  of  petition  merely  continues  the  progress  of  the  origi- 
nal suit.  By  it  the  county  court  take  appellate  jurisdiction,  and 
make  up  a  record  of  an  appealed  case,  instead  of  its  remaining  the 
record  of  a  case  complete  and  ended  in  a  subordinate  jurisdiction. 
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4.  It  is  insisted,  that  the  ordering  the  original  suit  to  be  entered 
on  the  docket  and  stand  for  trial  was  a  matter  of  discretion,  not  to 
be  revised  in  this  coart 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  statute,  under  which  this  petition  was  broaght  to 
the  county  court,  authorizes  that  court,  in  its  discretion,  to  give  or 
refuse  relief,  and  upon  such  terms  as  it  shall  deem  reasonable.  Un- 
less, therefore,  the  record  of  the  fact  of  notice,  made  by  the  justice, 
interposed  such  an  obstacle  in  the  way  of  relief,  as  to  prevent  the 
exercise  of  any  discretion  by  the  county  court  on  the  subject,  it  is 
obvious,  that  we  have  nothing  to  do  with  the  case.  If  that  coort 
could,  under  any  state  of  facts,  have  received  evidence  in  opposition 
to  the  record  of  notice,  then  the  whole  matter  came  within  its  dis- 
cretionary power,  and  we  cannot  say,  that  it  erred  in  matter  of  law. 
For  it  is  well  settled,  that  this  court  cannot,  on  exceptions,  review 
any  matter  within  the  discretion  of  that  court. 

There  is  no  doubt  of  the  correctness  of  the  general  doctrine,  in- 
sisted on  by  the  counsel  for  the  petitionee,  that  the  record  of  a  court 
having  jurisdiction  of  the  subject  matter  imports  absolute  verity. 
The  record  is  to  be  taken  to  be  true,  not  only  when  it  comes  col- 
laterally in  question,  but  also  when  the  judgment,  of  which  it  is 
evidence,  is  sought  to  be  enforced,  or  is  made  matter  of  defence ; 
and  even  when  the  proceeding  is  upon  a  review  of  the  judgment 
itself,  for  error  in  law,  as  upon  writ  of  error,  and  certiorari,  tbe 
truth  of  the  record  cannot  be  disputed. 

But  this  rule  does  not  forbid  the  exercise  of  a  revisory  power  by 
a  court  of  general  jurisdiction  over  its  own  records.  It  is  a  power 
incident  to  such  courts,  to  inquire  into  the  correctness  of  their  own 
proceedings,  to  correct  their  records  according  to  the  truth,  if  er- 
roneously made,  or  to  relieve  a  party  against  the  unjust  operation 
of  a  record,  on  ascertaining,  by  a  direct  inquiry  into  the  matter, 
that  the  record  ought  not  to  have  been  so  made.  This  proceed* 
ing  is  usually  on  motion,  founded  on  affidavits  and  notice ;  and 
the  power  is  exercised  in  a  summary  way,  whenever  the  court,  in 
its  sound  discretion,  considers  that  the  furtherance  of  justice  requires 
it.    This  power  is  incident  to  the  county  courts,  in  this  sUte,  as 
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well  as  to  this  coart,  md  is  properly  exercised,  when  a  judgment  by 
default  has  been  mistakenly  or  fraudulently  entered. 

Thus,  in  8cott  v.  8t€»ariy  5  Yt  57,  a  judgment  had  been  ren- 
dered by  default  in  the  county  court,  which  judgment,  on  petition  to 
the  same  court  at  a  subsequent  term,  on  due  notice  to  the  opposite 
party,  had  been  set  aside  and  the  case  opened  for  trial.  On  excep- 
tions to  the  jurisdiction  of  the  county  court  orer  the  matter,  the  case 
was  carried  to  the  supreme  court,  and  it  was  there  held,  that  the 
county  court  had  a  common  law  jurisdiction  and  authority  to  set 
aside  such  default,  either  upon  notice,  or  petition. 

The  county  court  being  perpetual  in  its  character,  there  is  no  ob- 
stacle in  the  way  of  the  exercise  of  this  revisory  power  over  its  pro- 
ceedings. But  the  authority  of  a  justice  of  the  peace  is  temporary, 
subject  to  be  terminated  at  any  time  by  his  death,  or  removal  from 
the  state,  and  necessarily  ending  with  the  limited  term  of  his  office. 
Hence  the  impracticability  of  the  proper  exercise  of  such  power  by 
a  justice's  court,  if  it  were  not  otherwise  objectionable.  A  justice's 
revisory  power  has  always  been  understood  to  be  terminated  by  the 
expiration  of  two  hours  after  the  rendition  of  his  judgment;  and  the 
object  of  the  legislature,  in  the  statute  under  which  this  petition 
was  brought,  seems  to  have  been,  to  give  the  county  court  a  similar 
power  over  the  proceedings  of  a  justice,  when  a  party  has  been  de- 
prived of  his  day  in  court  by  fraud,  accident,  or  mistake,  that  the 
county  court  might  exercise  over  its  own  proceedings. 

It  cannot  be  doubted,  that  the  county  court  might  and  would,  on 
the  suggestion  by  the  party  of  either  fraud,  accident,  or  mistake, 
inquire,  on  motion,  into  the  correctness  of  an  entry  in  that  court  of 
notice  proved;  and  if  it  should  appear,  on  such  inquiry,  that  the  en^ 
try  had  been  thus  made,  grant  him  relief,  by  opening  the  case  fbr 
trial.  And  as  we  think  the  same  power  is  conferred  by  the  statute 
cm  the  county  courts  over  a  justice's  judgment,  rendered  by  default, 
we  are  of  opinion,  that  the  justice's  record  did  not  present  any  ob- 
stacle to  an  inquiry  into  the  real  fact  in  regard  to  notice,  and  that 
there  is,  therefore,  no  error  in  the  judgment  of  that  court,  in  grant* 
ing  the  prayer  of  the  petitionee. 

If  the  revisory  power  of  the  county  court,  over  the  judgments  of 
&  justice,  could  not  be  exercised,  where  it  appeared  from  the  record 
that  the  defendant  had  had  notice  of  the  suit,  by  di^roving  the  no* 
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tice,  a  large  class  of  the  most  probable  cases  of  accident  and  mis- 
take, if  not  of  fraudy  would  be  excluded  from  its  coDsideration. 
The  fact  of  notice  usually  appears  in  the  officer's  return  on  the  writ ; 
and  that  return^  becoming  a  part  of  the  record,  is  of  equal  veritj, 
between  the  parties  to  the  suit,  with  a  record  of  the  proof  of  notice. 
If  the  officer,  in  his  copy  left  with  the  defendant,  by  mistake  inserts 
a  more  distant  day  for  the  holding  of  the  court,  than  that  ia  the 
writ,  or  by  mistake  delivers  his  copy  to  a  person  other  than  the  de- 
fendant, by  reason  of  which  a  default  is  taken,  shall  the  party,  in 
such  case,  be  allowed  to  enjoy  the  fruits  of  an  unjust  judgment,  and 
the  defendant  be  turned  over  to  an  uncertain  remedy  agunst  an 
innocent  officer  7  Or  may  not  the  county  court,  on  such  terms  as 
shall  preserve  the  rights  of  the  plaintiff,  set  aside  the  default,  and 
allow  the  injured  party  a  trial  ? 

Such  a  case  presents  quite  as  strong  a  case  for  relief,  as  a  case 
where  the  defendant,  having  notice,  is  prevented  by  some  accident 
from  reaching  the  place  of  trial  at  the  appointed  time.  In  the  latter 
case  additi<mal  precautions  in  the  defendant  might,  perhaps,  hare 
guarded  him  against  the  injury ;  but  in  the  former  no  diligence  of 
the  party  could  prevent  it  Both  classes  of  cases  seem  to  have  been 
designed  to  be  provided  for  by  the  statute ;  and,  as  the  county  court 
is  clothed  with  the  power  of  granting  the  relief  on  such  terms  as 
will  preserve  the  rights  both  of  the  plaintiff  and  defendant,  the  fur- 
therance of  justice,  as  well  as  the  language  and  intenti(»i  of  the  leg- 
islature, appear  to  require,  that  the  statute  should  receive  the  ex- 
tended construction  we  have  given  it. 

The  judgment  of  the  county  court  is  affirmed,  with  costs  of  this 
court ;  and  the  county  court  are  to  proceed  to  hear  and  determine 
the  justice  suit,  as  upon  appeal. 
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The  President,  Dieectors  &  Co.  of  the  Grafton  Bank  v. 
William  Doe,  Caleb  Stevens,  Jr.,  John  Atwood,  Benja- 
min Atwood»  Frank  P.  Johnson,  Mosxs  Johnson  and  Hi- 
ram Johnson. 

In  CBAifcEttt. 

The  statute  of  limitatioDs  does  not  begin  to  run  upon  a  demand,  until  the 
principal^  or  at  least  some  separate  and  distinct  portion  of  the  principal,  be- 
comes due  and  payable,— and  then  only  upon  such  distinct  and  separate 
portion.  The  interest,  aecrtiing  from  year  to-  year,  is  not  thus  separated 
from  the  principal  demand,  and  eonseqaently  the  statate  of  limitations  does 
not  run  upon  it,  until  the  principal  is  barred  by  the  statate. 

The  neglect  of  the  holder  of  a  promissory  note,  secured  by  mortgage,  to  pre- 
sent the  note  for  allowance  by  the  commissioners  appointed  to  receive  and 
adjust  claims  against  the  estate  of  the  deeeased  maker,  does  not  preclude 
him  from  afterwards  enibroiDg  the  mortgage  security ;  it  merely  preelodes 
him  from  claiming  any  dividend  or  portion  of  the  assets  of  the  estate  in  tJia 
hands  of  the  administrator. 

Courts  are  never  at  liberty  to  presume  payment  from  mere  U^ee  of  time,  in 
any  period  less  than  that  which  Is  fixed  by  the  statute  -of  limitations. 

The  answer  of  a  defendant  to  a  bill  of  fbreclosore,  averring  distinctly,  that, 
at  a  certain  time,  he  paid  to  the  administrator  of  the  mortgagor  a  certain 
amount  of  money,  which  sum  the  administrator,  in  presence  of  the  defend- 
ant, paid  to  the  orator,  to  be  apptied  to  the  payment  of  the  mortgage  note, 
is  strictly  responsive  to  the  bill,  and  therefore  legitimate  evidence  In  the 


Appeal  from  the  court  of  chancery.  The  oratofs  aDeged  in  their 
bill,  that  Martha  Porter,  on  the  eighth  of  September,  1883,^  was  in» 
debted  to  the  orators  in  the  sam  of  five  hundred  dollars,  specified! 
in  a  promissory  note  of  that  date,  payable  in  four  years,  with  inter* 
est  annually ;  that  on  the  twelfth  of  March,  1835,  she  executed  to 
the  orators  a  m^tgage  deed  ci  certain  land  in  Newbury,  to  secure 
the  payment  of  said  note;  that  she  died  September  27,  1835,  leav- 
ing a  will ;  that  William  T.  Haddock  was  appointed  executor  of 
her  will  in  New-Hampshire,  and  administrator,  with  the  will  an* 
nexed,  in  Vermont;  that  Haddock,  by  virtue  of  a  power  contained 


M4  ORANGE  COUNTY. 

Grafton  Bank  v.  Doe  et  al. 

in  the  will,  sold  and  conveyed,  by  deed,  the  mortgaged  premises, 
in  separate  and  distinct  parcels,  to  the  several  defendants  named  in 
the  bill,  and  those  under  whom  they  claim ;  and  that  the  note  stiJI 
remained  due  and  unpaid.  And  the  orator  prayed  for  a  foreclosure 
of  the  defendants'  equity  of  redemption  in  the  premises.  The  sub- 
pcena  was  issued  August  4,  1841,  and  was  served  upon  the  defend- 
ants September  1,  1841. 

The  defendants  answered,  admitting  the  execution  of  the  note 
and  mortgage  by  Martha  Porter  to  the  orators,  but  insisting  upon 
the  statute  of  limitations,  and  insisting  that  the  note  should  have 
been  presented  to  the  commissioners  upon  91  artha  Porter's  estate ; 
and  they  also  averred,  that  they  were  informed  and  believed,  that 
Haddock  had  paid  the  note  to  the  orators ; — and  the  defendant  Doe 
alleged,  that  he,  as  agent  of  his  father,  to  whom  Haddock  conveyed 
that  portion  of  the  mortgaged  premises  now  held  by  this  defendant, 
did,  immediately  after  the  conveyance  by  Haddock  of  the  mortgaged 
premises,  pay  to  Haddock,  in  the  banking  house  of  the  orators,  at 
Haverhill,  the  sum  of  four  hundred  dollars,  and  that  Haddock  then 
and  there,  in  the  presence  of  this  defendant,  paid  the  same  sum  to 
the  cashier  of  the  orators,  towards  the  mortgage  note ;  and  the  de- 
fendant Stevens  alleged,  that  soon  after  the  payment  of  the  purchase 
money  of  the  mortgaged  premises,  by  the  purchasers,  to  Haddock, 
he,  feeling  anxious  about  the  mortgage  and  that  the  same  should  be 
discharged  by  Haddock,  went  to  the  banking  house  of  the  orators 
and  inquired  of  the  cashier  respecting  the  same,  and  that  the  cashier 
then  informed  him,  that  Haddock  had  paid  the  mortgage,  and  that 
he  thereupon  so  informed  the  purchasers. 

The  defendants  also  filed  a  cross  bill,  setting  forth,  in  substance, 
the  matters  alleged  in  their  answers  to  the  original  bill,  and  making 
the  orators  in  that  bill  and  Daniel  Blaisdell,  who  was  administrator 
de  boms  nan  upon  the  estate  of  Martha  Porter,  defendants ,-  and  the 
orators  in  the  cross  bill  prayed,  that  the  defendants  might  be  re- 
quired to  disclose,  whether  the  note,  or  any  part  thereof,  had  been 
paid ;  and,  if  not,  that  it  might  be  paid  fi-om  the  assets  in  the  hands 
of  Blaisdell,  as  administrator.  The  defendants  in  the  cross  bill 
answered, — ^the  Grafton  Bank  denying  that  the  note,  or  any  part  of 
it,  had  been  paid ;  and  Blaisdell  alleging  that  all  the  assets,  which 
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had  come  to  his  hands  as  administrator,  had  been  distributed  pur- 
suant to  a  decree  of  the  probate  court  in  New  Hampshire. 

The  answers  to  the  original  bill  and  cross  bill  were  trarersed, 
and  testimony  was  taken  upon  both  sides,-^he  subetahoe  of  which 
sufficiently  appears  from  the  opinion  of  the  court 

The  court  of  chancery,  December  Term,  1844, — Hebaro,  Ch. 
— decreed,  that  the  cross  bill  be  dismissed,  with  costs,  that  the 
original  bill  be  dismissed,  as  to  Hiram  Johnson,  with  costs,  and  that 
the  other  defendants  pay  the  sum  due  in  equity  upon  the  mortgage 
note,  reported  by  the  master  to  be  91420,95,  by  a  day  fixed,  or  be 
foreclosed  of  all  equity  of  redemption  in  the  premises.  From  this 
decree  the  defendants  appealed. 

L.  B.  Peck  and  8.  Austin  for  orators. 

1.  This  suit  was  instituted  within  fourteen  years  after  the  note 
became  due;  and,  as  there  is  a  subscribing  witness  to  the  note,  the 
caae  is  not  within  the  statute  of  limitations. 

2.  There  is  no  CTidence  tending  to  show  that  the  note  has  been 
paid,  excepting  the  deposition  of  Thomas  J.  Doe,  who  testifies  to  the 
declaration  of  Haddock  and  of  the  orators'  cashier,  Bunce.  The 
c^ators  are  not  affected  by  these  declarations ;  and  the  deposition 
should  be  suppressed.  The  depositions  of  Bunce  and  Page  disprove  < 
these  admissions,  and  show  that  they  were  not  true,  if  made.  The 
answer  of  the  orators  to  the  cross  bill  is  also  evidence  against  the 
defendants. 

A.  Underwood  for  defendants. 

1.  We  insist  that  the  orators  are  barred  from  a  recovery,  by 
reason  of  their  not  having  presented  their  note  before  the  commie- 
sioners  upon  the  estate  of  Martha  Porter.  SI.  St  353,  ^91.  In  case 
of  a  note  and  mortgage,  the  note  is  the  principal  matter.  The 
mortgage  is  only  an  incident ;  and  if  the  debt  is  gone,  by  payment, 
or  by  discharge  in  any  other  way,  by  act  of  the  parties,  or  by  oper> 
ation  of  law,  the  mortgage  must  share  the  same  fate.  Mariin  v. 
MawUn,  2  Burr.  343.  SI.  St.  343.  2  Fonbl.  490,  n.  Hawkins  v. 
JCtii^,  2  Marsh.  109.  Barnes  v.  Lee^  1  Bibb  626.  McDanuis  r. 
Retd,  17  Vt.  681.  If  this  claim  had  been  presented  to  the  com- 
misBionere  and  disallowed,  and  no  appeal  taken,  ii  will  not  be 
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pretended,  that  the  disallowance  would  not  hare  been  a  good  bar  to 
a  bill  of  foreclosnre.  A  fortiori  the  orators  should  be  barred^  not 
baring  presented  their  claim ;  as  the  statute,  in  express  terms,  creates 
a  perpetual  bar  for  that  reason.  Warren  v.  Saxby,  12  Vt.  146. 
Hunt  T.  Fay,  7  Vt  170.  McCoUum  ▼.  Hinckley  et  al.,  Er^rs,  9 
Vt.  143. 

S.  The  orators  are  barred  hj  the  statute  of  limitations  of  fifteen 
years,-*— which  applies  equally  to  a  bill  of  foreclosure  and  to  an  ac- 
tion of  ejectment;  Hunt  et  al  v.  Wickliffe,  2  Pet.  201 ;  Lewis  v. 
MarshaU,  5  Pet.  470;  FonU.  Eq.  243,  244  ;  RooseveU  t.  Mark,  6 
J<^QS,  Ch.  R.  266;  4  Kent  187;  JStaniford  ▼.  Tutth,  4  Vt  82. 
{hUards  AdmW  ▼.  Tuttle,  4  Vt.  492.  The  statute  began  to  run 
from  the  time  the  orators'  cause  of  action  for  the  recovery  of  the 
land  first  accured.  The  cause  of  action,  in  this  case,  accrued  in 
one  year  from  the  date  of  the  note,  or  in  one  year  finom  the  day  of 
the  discount  thereof,  (April  30, 1825,)  the  note  being  on  interest 
annually.  Between  either  of  these  dates  and  the  date  of  the  sub- 
pcena  more  than  fifteen  years  intervened.  SI.  St  289,  §  6.  Rev. 
St  305,  §  1.  Battley  v,  Faulkner,  5  E.  C.  L.  288.  SmUh  v. 
Smith,  15  Vt  620. 

3.  The  defendants  insist,  that  the  note  was  paid  in  1826,  and  that 
the  fact  is  made  out  from  a  fiiir  balance  of  proof  and  the  circum- 
stances. 

4.  The  court  ought  to  presume  payment  from  lapse  of  time  and 
the  other  drcumstances,  1  Stark.  Ev.  34.  Conner  v.  Gkase  et  al,, 
15  Vt  782.     1  Greenl.  Ev.  21,  47. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  defendants  insist,  that  the  orators  are  not  en- 
titled to  a  decree. 

In  the  first  place  they  say  the  cause  6f  action  is  barred  by  the 
statute  of  limitations.  The  mortgage  note  bears  date  September 
8,  1823,  and  is  made  payable  in  four  years,  with  interest  annual- 
ly, and  is  witnessed.  The  subpcena  to  the  orators'  bill  was  issued 
August  4,  1841,  and  served  September  1,  1841.  The  note,  being 
witnessed,  would  not  be  barred  by  the  statute,  until  the  eiqpiration 
of  fourteen  years  after  it  fell  due.  By  its  terms  it  fell  due  on  the 
8th  of  September,  1827 ;  and  fourteen  years  from  that  time  would 
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expire  oa  the  8th  of  September,  1841, — which  was  several  days 
after  the  issuing,  and  even  service,  of  the  orators'  process. 

But  it  is  said,  that,  as  the  note  is  made  payable  with  annual  inter- 
est, the  cause  of  action  accrued  when  the  first  year's  interest  fell 
due,  and  that  the  statute  of  limitations  should  be  computed  from 
that  time.  The  note  was  discounted  in  the  month  of  April,  1825 ; 
and,  as  the  period  fixed  by  the  terms  of  the  contract,  for  the  pay- 
ment of  the  interest  yearly,  was  the  8th  of  September,  it  is  be- 
lieved, that  no  interest  could  legally  be  demanded  upon  the  note 
anterior  to  September,  1826.  This  would  be  more  than  fourteen 
years  previous  to  the  commencement  of  this  suit.  When  the  next 
year's  interest  fell  due,  the  eighth  of  September,  1827,  it  was  leas ' 
than  fourteen  years. 

If  this  exception  should  prevail,  we  suppose  it  will  hardly  be  con- 
tended, that  it  should  operate  upon  any  greater  portion  of  the  de* 
mand,  than  the  orators  could  enforce  the  collection  of;  which  was 
one  year's  interest.  But  we  think  that  this  exception  is  not  well 
taken.  It  is  true,  that  the  orators'  might  have  instituted  their  suit 
for  the  recovery  of  the  year's  interest ;  but  they  were  not  bound  to 
do  it  The  statute  does  not  begin  to  run  upon  the  demand,  until 
the  principal,  or  at  least  some  separate  and  distinct  portion  of  the 
principal,  becomes  due  and  payable,— *and  then  only  upon  such  di»- 
tinct  and  separate  portion.  The  accruing  interest  firom  year  to 
year  is  not  thus  s^arated  firom  the  principal  demand ;  and  conse- 
quently the  statute  of  limitations  does  not  run  upon  it,  untU  the 
principal  is  barred  by  the  statute. 

it  is  farther  insisted,  that  the  orators'  demand,  the  mortgage  note, 
is  barred  by  reason  of  its  not  being  presented  to  the  commissioners 
upon  the  estate  of  Martha  Porter.  It  is  unquestionably  true,  that 
the  orators,  by  reason  of  their  failure  to  present  the  note  to  the 
commissioners,  are  precluded  from  claiming  any  dividend  or  porticm 
of  the  assets  in  the  hands  of  the  administrator,  and  will  be  compelled 
to  rely  solely  upon  the  property  pledged  to  them,  the  mortgaged 
premises,  for  obtaining  payment  *^of  their  demand.  No  adjudged 
case  is  produced  to  support  this  position  of  the  defendants;  and  we 
.  think  it  cannot  be  sustained. 

It  is  farther  urged  by  the  defendants,  that  the  court  should  pre- 
«ume  payment  of  the  demand  from  lapse  of  time.    We  take  .it  to  he 
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wdl  settled,  that  coarts  are  never  at  liberty  to  presame  pajment 
from  mere  lapse  of  time,  in  any  period  less  than  that  which  is  fixed 
by  the  statute  of  limitations.  To  hold  otherwise  would  Tirtually  be 
a  repeal  of  the  statute.  No  doubt,  lapse  of  time,  connected  with 
other  circumstances  and  evidence  tending  to  prove  pajment,  may 
legitimately  aid  in  establishing  the  fact.  We  dg  not,  however,  deoa 
the  lapse  of  time  sufficient  to  establish  the  fact  of  the  payment  of 
the  note,  in  this  case. 

The  defendants  farther  insist,  that  the  note  was  actually  paid, 
and  that  this  fact  is  satisfactorily  established  by  the  proofs  in  the 
ease.  The  evidence,  upon  which  the  defendants  rely  as  tending  to 
show  the  payment  of  the  entire  amount  of  the  note,  is  the  testimony 
of  Thomas  J.  Doe,  who  testifies  to  the  declarations  of  Bunce«  the 
cashier  of  the  bank,  made  to  him  in  1827.  This  conversation  is 
denied  by  Bunce.  It  is  true»  that  this  witness  testifies,  that  in  May, 
1826,  he  paid  to  Haddock  tlCM),  and  that  Haddock  said  he  wanted 
it  to  pay  to  the, bank  to  take  up  the  mortgage  with;  but  there  is  no 
direct  evidence,  that  this  money  ever  went  to  the  bank.  We  are 
not  therefore  satisfied,  upon  this  evidence,  that  the  mortgage  note 
was  paid. 

There  is,  however,  evidence  tending  to  show  at  least  part  payment 
of  the  note.  The  defendant  Doe,  in  his  answer,  expressly  states, 
that,  soon  after  the  conveyance  of  the  Ianj|  by  Haddock,  he,  as  agent 
for  his  father,  paid  to  Haddock,  at  the  bank  of  the  orators,  1400,00, 
and  that  Haddock  then  paid  the  same  money  to  the  cashier,  to  be 
applied  to  the  payment  of  the  mortgage.  The  answer,  in  this  re» 
pect,  is  strictly  responsive  to  the  bill,  and  therefore  l^itimate  evi- 
dence in  the  case.  This,  however,  is  denied  by  Bunce.  His  denial 
is,  and  must  necessarily  be,  of  a  negative  character,  that  he  has  no 
knowledge,  or  remembrance,  of  the  same.  Page,  the  succeeding 
cashier,  testifies  to  an  examination  of  the  books  and  papers  of  the 
bank,  and  that  he  finds  no  entry  of  money  paid  by  Martha  Porter, 
or  others  for  her,  to  be  applied  upon  the  mortgage.  The  qnestion 
then  arises,  is  there  any  evidence  in  the  case  to  corrobcH^te  and 
support  the  answer  of  Doe. 

The  orators  have  put  into  the  case  a  transcript  of  Haddock's  ac^ 
count  with  the  bank,  by  which  it  appears,  that,  on  the  26th  of  July 
1826,  he  paid  into  the  bank  •960,12 ;  which  is  credited  in  his  ac* 
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count  This,  we  think,  does,  to  some  extent,  sustain  the  answer  of 
Doe.  The  time  of  the  credit  corresponds  very  well  with  the  time 
of  payment  stated  in  the  answer,  which  was  soon  afler  the  convey- 
ance of  the  land,  the  last  of  which  was  in  the  month  of  May,  1826. 
It  is  true,  that  the  sums  do  not  precisely  correspond ;  but  it  would 
not  be  matter  of  surprise,  that,  after  such  %  lapse  of  time.  Doe  should 
not  recollect  the  precise  sum  which  he  paid  ;  and  if  the  sum  was 
near  $400,  that  sum  would  be  most  likely  to  be  impressed  upon  his 
mind.  Now,  we  are  inclined  to  believe,  that  the  sum  of  9360,12, 
the  amount  credited  to  Haddock  on  the  26th  of  July,  1826,  was  the 
amount  paid  by  Doe  to  Haddock,  and  that  the  same  was  then  under- 
stood by  the  parties  to  be  paid  towards  the  extinguishment  of  the 
mortgage.  It  is  true,  that  the  account  shows  that  during  the  suc- 
ceeding month  the  bank  paid  to  Haddock,  at  different  times,  an 
amount  equal  to  the  aforesaid  credit ;  yet  we  are  induced  to  believe 
it  was  in  violation  of  the  understanding  of  the  parties  at  the  time  the 
credit  was  entered,  and  a  misapplication  of  the  money.  We  think 
they  were  bound  to  apply  that  amount  upon  the  mortgage  note. 

The  result  is,  that  the  decree  of  the  chancellor  must  be  reversed 
and  the  case  remanded  to  the  court  of  chancery,  with  instructions 
to  enter  a  decree  for  the  orators,  computing  interest  upon  the  ora- 
tors' note  from  the  month  of  April,  1825,  to  the  26th  of  July,  1826, 
and  then  deducting  from  the  amount  the  sum  of  9380,12,  and  cast- 
ing interest  upon  the  balance  to  the  time  of  the  decree;  and  that  he 
allow  such  time  to  the  defendant,  to  redeem  the  premises  by  paying 
the  amount  decreed  to  the  atBton,.  as  the  chancellor  shall  be  advised 
is  just  and  reasonable ;  the  orators  to  tax  no  costs  in  this  court ;  and 
the  defendants'  posts  in  this  court  to  be  deducted  from  the  orators* 
costs  in  the  court  of  chancery.  The  cross  bill  is  to  be  dismissed 
without  costs. 
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Martin  C.  Rice  o.  Town  of  Montpelier. 

It  has  been  often  determined  by  this  court,  in  actions  against  towns  for  in- 
juries occaaioned  by  the  inaoffieiency  of  hifhways,  that  whether  ibe 
plaintiff  conducted  with  care  and  prudeneey  whether  the  road  was  in  a  snf- 
/ficient  atate  of  repair,  and  whether  the  accident  occurred  mainly  throogb 
.the  insufficiency  of  the  road  and  entirely  without  fault  on  the  part  of  the 
plaintiff  are  questions  of  fiict,  ordinarily  mixed,  boweyer,  with  questions 
of  law,  requiring  comment  by  the  court. 

But  how  iar  towns  are  bound  to  clear  away  obstructions,  natural,  or  artificial, 
from  that  portion  of  the  highway  exterior  to  the  wrought  way,  how  ftr 
they  shall  be  held  responsible  for  accidents  occurring  in  travelling  OYor 
-this  lateral  apace,  either  Yoluntarily,  or  on  account  of  difficulties  existing 
in  the  ordinary  track,  or  for  such  aa  may  occur  in  consequence  of  diverging 
into  the  neighboring  field  ftom  a  real  or  suppoaed  necessity,  or  for  such  si 
may  arise  in  attelhipting  to  paaa  a  bridge,  obviously  unaafe,  or  dangerous, 
or  in  fording  a  stream  in  such  caae,  are  mainly  queationa  of  law,  calling 
Sqt  special  instructions  from  the  court 
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In  thig  oaM  it  ajrpeared,  that  the  plaintiff  was  travelling  opon  the  hif  bwajr 
in  the  Tillage  of  Montpelier,  that  the  travelled  path  was  from  twent/  to 
thirty  feet  wide,  that  in  the  ditch,  and  three  feet  from  the  outer  edge  of 
the  travelled  path,  and  about  6ve  or  lia  feet  from  the  fence,  a  hole  had 
been  dug  about  three  feet  square  and  two  feet  deep, — of  which  the  highway 
surveyor  had  notice,— that  there  was  nothing  between  the  hole  and  the 
fence  but  an  elevated  sidewalk,  that  there  was  some  snow  upon  the  sidee 
of  the  road,  bat  none  in  the  travelled  path,  that  sleighs  had  been  driven  in 
the  ditch  and  had  made  a  path  there  upon  the  snow  at  the  place  where  the 
hole  was  dug,  and  that  the  plaintiff  was  passing  along  the  highway,  in  a 
dark  night,  with  a  horse  and  sleigh,  and  run  into  the  hole,  whereby  his 
horse  and  sleigh  were  injured;  and  it  was  held,  that  the  jury  should  have 
been  instructed,  that,  if  they  found  that  the  plaintiff  diverged  from  the 
travelled  road  without  necessity,  but  merely  for  the  purpose  of  having  the 
benefit  of  snow,  or  that  the  horse  took  the  same  direction  from  a  natural 
instinct,  or  from  inability  to  see  the  road,  on  account  of  the  darkness,  the 
town  should  not  be  held  responsible  for  the  consequeoees  which  ensued. 

This  was  an  action  founded  upon  the  statute, — ^Revised  Statutes, 
chap.  21,  sec.  26, — to  recover  damages  for  an  injury  occasioned  by 
the  insufficiency  and  want  of  repair  of  a  higjuyay.  Plea,  the  gen- 
eral  issue,  and  trial  by  jury,  April  Term,  1845, — ^Redfikld,  J., 
presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  that  in  the 
autumn  of  1842,  and  about  eight  or  ten  days  before  the  happening 
of  the  injury  to  the  plaintiff,  one  Roger  Hubbard,  for  his  own  use 
and  convenience,  dug  a  hole,  about  three  feet  square  and  two  feet 
deep,  by  the  side  of  the  higWay  in  question, — which  was  in  the 
village  of  Montpelier;  that  the  hole  was  three  feet  from  the  outer 
edge  of  the  ordinary  travelled  path,  and  about  five  or  six  feet  from 
the  fence  upon  the  side  of  th^  road,  with  nothing  between  it  and  the 
fence  but  an  elevated  sidewalk ;  that  there  was  some  slight  snow 
upon  the  sides  of  the  road,  but  none  in  the  middle  or  travelled 
path  of  the  road ;  that  sleighs  had  been  driven  in  the  ditch,  and  had 
made  a  path  there,  upon  the  snow,  at  the  place  where  the  injury 
happened ;  and  that  the  plaintiff,  upon  a  dark  night  in  November, 
1842,  was  passing  along  upon  the  highway  with  a  horse  and  sleigb 
and  ran  into  the  hole,  whereby  his  horse  and  sleigh  were  injured.. 
The  plaintiff  farther  gave  evidence,  that,  previous  to  this  accident,, 
the  highway  surveyor,  within  the  district  in  which  this  road  lay,  had 
been  informed  that  this  hde  had  been  dug,  and  that  it  would  be 
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dan^eroufl  to  saiTer  it  to  remain  in  saeh  a  place.  It  waa  conceded^ 
that  the  amount  of  travel  upon  this  road  was  large,  it  being  one  of 
the  principal  streets  in  the  village. 

The  defendants  gave  evidence  tending  to  prove,  that  the  road,  at 
the  place  where  the  accident  occurred,  was  from  twenty  to  thirty 
feet  wide,  and  all  level  for  travel ;  that  for  more  than  one  hundred 
rodS)  upon  the  same  side  of  the  road  with  the  hole,  there  was  at  the 
time  a  ditch^  which  was  covered  part  of  the  way,  and  in  which 
Water  run  in  the  spring  and  fall ;  that  the  hole  was  entirely  out  of 
the  travelled  part  of  the  road,  vid  in  the  ditch ;  that  there  was  ample 
room  to  pass  on  the  snow  upon  the  side  of  the  road,  without  running 
into  the  hole ;  that  the  hole  was  not  dangeroos ;  and  that  sleighs  fre- 
quently passed  through  it  without  injury. 

The  defendants  requested  the  court  to  charge  the  jury,  as  matter 
of  law,  that  if  the  plaintiff,  in  a  dark  night,  went  out  of  the  travelled 
path  of  the  road  for  the  purpose  of  getting  upon  snow,  and  by  so 
doing  run  into  the  hole  and  was  injured,  the  town  waa  not  liable; 
that  if  they  found,  that  the  injury  would  not  have  happened,  if  the 
plaintiff  had  passed  along  in  the  ordinary  path  of  the  road,  and  the 
plaintiff,  for  his  own  comfort  and  convenience,  left  the  travelled 
path  and  went  upon  the  side  of  the  road  and  into  the  ditch  and  run 
into  the  hole,  and  the  injury  happened,  he  cannot  recover  of  the 
town. 

But  the  court  instructed  the  jury,  that  they  were  to  judge  of  the 
sufficiency  of  the  road»  at  the  place  where  the  injury  occurred,  with 
reference  to  the  amount  and  kind*of  travel,  the  season  of  the  year, 
and  the  length  of  time  the  hole  had  been  suffered  to  remain  o^n ; 
and  ihat,  if  they  considered,  under  all  the  circumstances,  that  the 
road  was  not  reasonably  safe,  and  that  the  highway  surveyor  was 
made  aware  of  its  situation  before  the  injury,  the  town  would  be 
liable  for  any  injury  happening  in  consequence  of  the  defect  in  the 
road,  after  sufficient  time  had  elapsed  to  put  it  in  repair,  if  the  plain- 
tiff was  guilty  of  no  want  of  common  care  and  prudence  in  driving 
into  it. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 
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J,  A.  Vail  for  defendants. 

1.  Towns  ought  not  to  be  made  liable  for  any  injury  received  by  a 
person  who  voluntarily  drives  out  of  the  travelled  path  of  a  road  into 
the  ditch.  If  a  person,  for  his  own  convenience,  drives  out  of  a 
perfectly  level,  unobstructed  and  sufficiently  wide  path  of  the  road 
into  the  ditch,  or  on  to  the  bank  next  to  the  fence,  for  the  purpose 
of  finding  snow,  the  liability  of  the  town  ceases,  and  he  must  put  up 
with  the  injury  he  receives.  Howard  v.  North  Bridgewater^  16 
Pick.  189. 

2.  The  charge  had  a  tendency  to  mislead  the  jury  as  to  the  effect 
of  the  notice  to  the  highway  surveyor  of  the  hole  in  the  ditch.  The 
liability  of  the  town  did  not  depend  upon  that  fact.  Bardwell  et 
ai.  V.  Jamaica,  15  Vt.  438.  What  constitutes  an  insufficient  road 
and  a  want  of  <^mmon  care  and  prudence  should  have  been  ex- 
plained to  the  jury ;  for  those  were  not  altogether  questions  of  fact. 
Kehey  v.  Giover,  15  Vt.  708.  HoUey  v.  Winooski  Tump.  Co.,  1 
Aik.  74. 

3.  It  is  insisted,  that  it  sufficiently  appears  in  the  case,  that  the 
injury  was  occasioned  by  the  plaintiff's  fault ;  and  if  so,  he  cannot 
recover.  The  jury  not  having  been  so  instructed,  the  charge  was 
erroneous.  Richardson  v.  R.  S^  W.  Turnp.  Co.,  5  Vt.  580.  Fam* 
ham  V.  Concord,  2  N.  H.  392. 

O.  //.  Smith  for  plaintiff. 

There  was  no  evidence  tending  to  show,  that  the  plaintiff,  for  his 
own  comfort  and  convenience,  lefl  the  travelled  path,  or  what  would 
be  the  travelled  path  in  the  summer.  The  exceptions  show,  that' 
the  night  was  dark,  and  that  the  plaintiffs  horse  went  along  up-» 
on  the  sleigh  path,  and  that,  while  so  doing,  the  injury  occurred. 
It  is  but  the  ordinary  case  of  a  dangerous  place  at  the  side  of  a 
road,  and  an  injury  arising  therefrom,  without  any  want  of  common 
care  and  prudence  on  the  part  of  the  person  injured.  There  was 
no  proof  of  that  decisive  character,  which  would  render  it  the  duty 
of  the  court  to  instruct  the  jury,  that,  as  they  found  the  fact,  so 
would  their  verdict  be.  The  case  of  Ktlsey  v.  Glover,  15  Vt.  708, 
is  decisive  on  this  question.  If  the  plaintiff  was  in  the  exercise  of 
ordinary  care  and  prudence,  and  the  road  was  in  an  unsafe  condi- 
tion, there  can  be  no  doubt,  that  the  plaintiff  is  entitled  to  recover. 
60 
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Allen  V.  Hancock,  16  Vt.  230.     Bigelaw  ▼.    Weston,  3  Pick.  267. 
Cobb   V,  Siandish,  14  Maine  198.      Thompson  ▼.  Bridgewater,  7 
Pick.  188.     Hunt  et  ux.  v.  Fownal,  9  Vt.  411.     Johnson  ▼.  White- 
field,  18  Mdne  286.    Jacobs  t.  Bangor,  16  Maine  187. 

The  opinion  of  the  court  was  deiivered  by 

Davis,  J.  This  action,  being  for  damages  resulting  from  an  al-* 
leged  want  of  repair  in  a  highway,  which  the  defendants  were  bound 
to  keep  in  repair,  was  tried  by  jury  ;  and  the  question  before  us  is, 
whether  the  instructions,  which  the  court  gare  to  the  jury,  were  cor- 
rect, and  whether  the  defendants  were  entitled  to  such  instructions, 
as  they  requested  the  court  to  give. 

It  has  oft^i  been  determined  by  this  court,  that  whether  the 
plaintiff  conducted  with  care  and  prudence,  wheth|^  the  road  waff 
in  a  sufficient  state  of  repair,  and  whether  the  accident  occurred 
mainly  through  the  insufficiency  of  the  road,  and  entirely  without 
fault  on  the  part  of  the  plaintiff,  are  questions  of  fact,  ordinarily 
mixed,  however,  with  questions  of  law, — which,  of  course,  invite 
comment  on  the  part  of  the  court.  Cases,  however,  not  unfrequent- 
ly  occur,  where  the  questions  are  chiefly  questions  of  law,  and  in 
which  the  court,  upon  a  given  state  of  facts,  may  direct  a  verdict. 
Such  are  questions  whether  a  legal  highway  exists,  whether  towns, 
or  corporations,  are  bound  to  keep  them  in  repair,  &c.  The  case 
of  Young  V.  Wheelockj  18  Vt.  493,  was  one  of  this  character.  The 
facts  stated  in  the  exceptions  in  this  case  were  evidently  such  as  not 
to  reduce  it  merely  to  a  question  for  the  jury,  whether  the  town  was 
liable,  or  not.  The  injury  occurred  from  no  defect  in  the  travelled 
part  of  the  road,  but  from  a  hole  dug  by  an  individual  in  the  ditch, 
three  feet  from  the  outer  edge  of  the  travelled  track.  The  road  was 
in  the  village,  and  was  much  in  use,  and  was  smooth  and  well  made 
against  the  place  of  the  injury,  and  of  a  width  from  twenty  to  thirty 
feet.  This  would  seem  to  be  ahiply  sufficient  in  any  place,  in  a  vil- 
lage, or  without. 

The  plaintiff,  it  appears,  was  passing  the  place  in  a  dark  night  in 
November,  with  a  horse  and  sleigh,  and  no  obstacle  existed  to  pass- 
ing in  the  usual  track,  except  want  of  snow.  Snow  existed  in  the 
ditch,  and  between  that  and  the  made  road ;  and  the  plaintiff,  for 
no  reason  apparent,  except  to  get  on  to  the  snow,  passed  along  in 
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the  ditch,  'and  his  horse  run  into  the  hole ;  and  hence  the  damage 
occurred. 

It  would  seem,  if  this  verdict  is  sustained,  that  towns  must  not 
only  be  bound  to  construct  good  and  sufficient  roads,  of  sufficient 
width,  and  properly  guarded,  so  as  to  make  travelling  safe  against 
all  ordinary  accidents,  but  must  also  put  and  keep  the  ditches  by 
the  side  of  the  road,  usually  fitted  to  conduct  water  from  the  road, 
in  an  equally  practicable  condition  for  travelling ;  so  that,  when  any 
one  prefers,  to  obtain  snow,  or  avoid  dust,  or  from  any  other  reason, 
to  travel  one  side  of  the  road,  rather  than  in  it,  he  may  do  so  under 
the  same  security  and  indemnity  as  those  who  travel  in  the  way  pro- 
vided for  them.  This,  we  think,  would  be  an  unwarrantable  exten- 
sion of  the  liabilities  of  towns.  The  doctrine  hitherto  recognized 
is  sufficiently  liberal,  and  in  many  cases  virtually  makes  towns  in- 
surers of  travellers  against  ordinary  accidents.  It  is  hardly  reason- 
able to  require,  in  addition  to  the  duty  of  making  and  sustaining 
practicable  roads  in  the  numerous  places  where  the  exigencies  of 
the  public  require,  that  they  should  provide  snow  out  of  season  to 
cover  them,  however  convenient  it  may  be  for  purposes  of  locomo* 
tion. 

It  is  urged,  that  the  case  of  Kelsey  v.  Glover,  15  Yt.  706,  is  sim- 
ilar to  the  present,  and  justified  the  reference  of  the  whole  question  to 
the  jury.  In  that  case  there  was  a  conffict  in  the  testimony  upon  the 
point,  whether  there  was,  or  was  not,  a  travelled  track  of  sufficient 
width  between  the  tree  tops,  which  projected  on  each  side.  But  a»> 
saming,  as  the  court  did,  that  this  point  was  with  the  defendants,  the 
court  left  it  to  the  jury  to  say,  whether  the  position  of  the  tree  tops. 
or  one  of  them,  contributed  to  change  the  direction  of  the  horse  run- 
ning away  upon  the  made  road,  and  whether,  in  that  event,  their 
position,  with  the  length  of  time  in  which  they  had  been  suffered  to 
remain  thus,  evinced  culpable  negligence  on  the  part  of  the  town* 
The  jury  found  these  facts  in  favor  of  the  plaintiff;  and  although  it 
is  evident  the  court  were  not  satisfied  with  the  result,  still  they  did 
not  feel  at  liberty  to  say  that  these  questions  were  improperly  sub- 
mitted to  them.  Had  the  plaintiff  in  that  case,  without  necessity, 
travelled  out  of  the  worked  way,  though  wide  enough,  and  run 
against  the  tree  tops  and  killed  his  horse,  it  would  have  presented  a 
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ease  widely  different  from  the  one  actually  presented,  and  it  is  pre- 
sumed one  which  would  have  called  for  a  different  charge. 

How  far  towns  are  bound  to  clear  away  obstructions,  natural,  or 
artificial,  from  that  portion  of  the  highway  exterior  to  the  wrought 
way,  how  far  they  shall  be  held  responsible  for  accidents  occurring 
in  travelling  over  this  lateral  space,  either  voluntarily,  or  on  account 
of  difficulties  existing  in  the  ordinary  track,  or  for  such  as  may 
occur  in  consequence  of  diverging  into  the  neighboring  fields  from 
a  real  or  supposed  necessity,  or  for  such  as  may  arise  in  attempt* 
ing  to  pass  a  bridge  obviously  unsafe  and  dangerous,  or  in  fording 
a  stream  in  such  case, — these  and  similar  circumstances  present 
mainly  questions  of  law,  calling  for  special  instructions  fit>m  the 
court.  Cases  under  most  of  these  heads  have  occurred  and  are 
reported  in  our  sister  states.  These  decisions  may  have  been  made 
under  statute  provisions  different  from  our  own.  Whether  so,  or 
not,  it  is  unnecessary  to  predicate  any  thing  in  advance  as  to  their 
applicability  to  our  circumstances. 

The  ease  of  Green  v.  Danby,  12  Vt.  338,  was  not  cited  by  the  plain- 
tifi^'s  counsel,  but  perhaps  may  be  thought  to  bear  upon  the  present 
question.  There  the  plaintiff" diverged  a  mere  trifle  from  the  wrought 
way,  in  consequence  of  an  accumulation  of  snow,  passing  where 
the  principal  travel  had  passed  for  weeks;  and  the  question  arose  on 
the  acceptance  of  a  report  of  a  referee.  The  necessity  of  tlie  diver* 
gence  distinguishes  it  from  the  present  case,  to  say  nothing  of  the 
slight  degree  of  it. 

In  Cobb  v.  Standish,  14  Maine  198,  the  pi aintiff*  recovered,  where 
the  horse  was  attracted,  or  guided,  to  a  pool  of  water,  by  the  side  of 
the  road,  but  partly  within  and  partly  without  the  limits  of  the  high- 
way ;  and  the  place  having  a  muddy  bottom,  the  horse  sank  down 
and  perished ;  the  travelled  road  was  good  and  the  space  between 
the  road  and  water  unobstructed.  It  was  put  by  the  court  to  the 
jury  to  say,  whether  leaving  so  deceptive  and  attractive  an  object 
accessible,  without  being  guarded,  evinced  culpable  negligence  on 
the  part  of  the  town.  These  instructions  were  sanctioned  by  the 
supreme  court.  The  decision  seems  an  extraordinary  one ;  and  al- 
though it  involved  a  question  of  fact,  proper  to  be  passed  upon  by 
the  jury,  still  I  am  persuaded  such  a  case  here  would  be  regarded 
OS  one  eminently  calling  for  directions  firom  the  court    Whether, 
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under  proper  directions^  such  a  verdict  would  be  likely  to  be  ren- 
dered in  our  courts,  I  will  not  undertake  to  say.  In  Johnson  v. 
Whittfieldy  18  Maine  286,  it  was  decided,  that  towns,  if  they  suffer 
timber,  or  other  deposits,  to  lie  by  the  side  of  the  travelled  road,  and 
within  the  highway,  as  laid,  by  which,  in  consequence  of  sudden 
fright,  to  which  horses  are  liable,  a  horse  and  carriage  were  precip- 
itated from  the  road  on  to  the  timber,  and  the  carriage  was  broken, 
are  responsible,  although  the  travelled  road  was  sufficiently  wide 
and  well  made.  A  distinction  was  taken  between  such  artificial 
and  natural  obstacles.  It  is  unnecessary  to  say,  whether  that  case 
would  be  regarded  as  law  here.  If  it  were,  it  is  distinguishable 
from  the  present  in  the  necessity,  which  forced  the  team  from  the 
road.  These  cases  show,  that  a  very  liberal  rule  is  established  in 
Maine,  in  favor  of  parties  injured. 

In  New-Hampshire  a  much  more  stringent  doctrine  prevails  ;  as 
appears  by  the  case  of  Famham  v.  Concord,  2  N.  H.  392  ;  where  the 
town  was  held  not  liable  for  an  injury  occasioned  by  an  excavation 
by  the  side  of  the  road,  although  the  travelled  way  was  only  twelve 
feet  wide,  and  another  excavation  existed  on  the  opposite  side,  and 
the  whole  vicinity,  by  the  side  of  the  river,  was  covered  by  nearly 
two  feet  of  water.  The  court  thought  it  was  no  fault  of  the  town, 
that  the  guide,  even  under  these  circumstances,  conducted  the 
plaintiff's  team  out  of  the  travelled  way,  The  rigid  doctrine  of  this 
case  has  not,  it  seems,  been  at  all  modified  by  subsequent  decisions 
in  that  state. 

In  Massachusetts  the  decisions  assimilate  better  with  the  law  in 
New-Hampshire,  than  that  of  Maine.  In  the  case  of  Howard  v, 
North  Bridgewater,  16  Pick.  189,  some  large  stones  were,  for  many 
years,  permitted  to  lie  by  the  side  of  the  road,  about  seven  feet  from 
the  travelled  track,  and  within  the  highway  limits ;  when  the  plaiui- 
tiff's  horse,  becoming  frightened  by  the  failure  of  some  part  of  the 
waggon,  to  which  he  was  attached,  ran  violently  upon  these  stones 
and  broke  his  leg ;  the  town  was  held  not  responsible,  although  their 
agents  had  notice  of  the  position  of  the  stones.  In  a  recent  case, 
reported  in  8  Mete.  388,  Tisdale  v.  Norton,  it  was  decided,  that  the 
town  was  not  liable,  where  the  injury  occurred  in  attempting  to  pass 
through  a  pond  some  distance  from  the  road,  across  which  a  deep 
golly,  several  rods  wide,  had  been  made  some  days  befbre  by  a  freah« 
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et,  and  which,  of  course,  rendered  it  impassable.  The  Massacha- 
setts  statute  does  not  vary  materially  from  ours,  except  that  it  gives 
double  damages  in  case  of  injury  through  defect  or  want  of  repair 
in  highways,  after  reasonable  notice. 

The  case  cited  above  from  the  16th  of  Pickering  very  nearly  re- 
sembles the  one  under  consideration ;  except  that  in  the  fcMiner  the 
travelled  part  of  the  road  was  only  about  half  as  wide  as  in  the  lat- 
ter ;  but  the  obstructions  complained  of  had  been  in  the  same  por- 
tion about  twenty  years.  We  think  the  doctrine  laid  down  in  that 
case  is  the  correct  one.  It  does  not  militate  against  that  of  Bige- 
low  V.  Wtston^  3  Pick.  267 ;  where  the  plaintiff  recovered  for  an 
injury,  which  occurred  under  similar  circumstances,  except  that  the 
stones  had  been  recently  placed  upon  the  road  for  the  purpose  of 
re-building  a  bridge,  and  so  near  on  the  o[^H)site  sides  as  to  leave 
but  eleven  and  a  half  feet  for  travelling. 

We  think  the  jury  should  have  been  instructed,  that,  if  they  found 
that  the  plaintiff  diverged  from  the  travelled  road  without  necessity, 
but  merely  for  the  purpose  of  having  the  benefit  of  snow,  or  if  the 
horse  took  the  same  direction  from  a  natural  instinct,  or  from  inar 
bility  to  see  the  road  on  account  of  the  darkness,  the  town  should 
not  be  held  responsible  for  the  consequences  which  ensued. 

The  result  is,  the  judgment  of  the  county  court  is  reversed. 


William  Gold,  Jr.,  v.  Vermont  Central  Rail  Road 
Company. 

The  provision  in  the  charter  of  the  Vermont  Central  Rail  Road  Company, 
.which  aathorizes  a  person,  whose  land  has  been  taken  for  the  ose  of  the 
Company,  and  who  feels  aggrieved  by  the  appraisal  of  the  damages  by  the 
commissioners  appointed  in  pursnance  of  the  charter,  to  appeal  to  the 
county  court,  and  which  provides  that  the  decision  of  the  county  court 
shall  be  final  in  the  matter,  does  not  entitle  the  person  thus  appealing  to 
have  his  damages  assessed  in  the  county  court  by  a  jury. 

The  term  <* Court*'  may  be  construed  to  mean  the  /lu^ct  of  the  court,  or  to 
include  the  juign  und  Jury,  according  to  the  connection  and  the  object  of 
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its  QM.  Resort  maat  be  had,  for  the  purpose  of  determining  the  form  of 
trial,  where  there  is  no  express  legislative  provision,  other  than  the  use  of 
the  general  term,  to  the  nature  of  the  question  submitted  to  the  court,  and 
the  mode,  heretofore  in  use,  of  determining  similar  questions. 

In  cases  analogous  to  those  where  land  has  been  taken  by  a  rail  road  corpo- 
ration, pursuant  to  the  provisions  of  their  charter,  it  has  never  been  the 
practice  in  this  state,  where  the  matter  has  been  pending  in  the  county 
court,  to  assess  the  damages  by  a  jury,^but  by  commissioners,  or  perhaps 
by  the  judges  of  the  court. 

The  statute  of  November  2,  1846,  which  provides,  that,  when  it  becomes 
necessary  to  assess  damages,  and  no  other  provisionM  are  made  by  law  for  such 
assessment,  the  same  shall  be  assessed  by  a  jury  upon  the  request  of  either 
party,  does  not  entitle  a  person,  whose  land  has  been  taken  by  the  Vermont 
Central  Rail  Road  Company,  and  who  has  appealed  from  the  appraisal  of 
his  damages  by  the  commissioners  appointed  under  the  charter,  to  have 
bis  damages  assessed  by  a  jury  In  the  county  court  ;^8ince  the  general 
terms  used  in  the  charter  of  the  company  must  be  construed  to  have  provi- 
ded, that  the  damsges,  in  such  cases,  should  be  assessed  in  the  mode  usual 
in  this  State  in  analogous  cases,  which  is  by  the  appointment  of  commis- 
sioners by  the  county  court,  or  perhaps  by  the  judges  of  the  court,^bat 
never  by  a  jury. 

Petition  for  a  writ  of  mandamus.  The  petitioner  set  forth,  that 
certain  of  his  land  had  been  taken  by  the  Vermont  Central  Rail 
Road  Company,  for  the  purpose  of  building  their  road ;  that  the 
commissioners,  appointed  in  pursuance  of  the  provisions  of  the  char- 
ter of  the  Company,  had  appraised  his  damages  at  sixty  five  dollars ; 
that,  feeling  aggrieved  by  this  decision,  he  had  appealed  to  the  coun- 
ty court  and  had  filed  in  that  court  a  motion  in  writing,  to  be  al- 
lowed to  have  his  damages  assessed  by  a  jury ;  and  that  the  county 
court  had  refused  to  allow  the  same,  but  had  proceeded  to  assess  his 
damages  by  the  judges  of  the  court ; — and  he  prayed,  that  a  writ  of 
mandamus  might  issue,  directed  to  the  county  court,  and  command* 
ing  them  to  grant  to  him  a  trial  by  jury  for  the  assessment  of  his 
damages. 

J,  L.  Buck  for  petitioner. 

1.  We  insist,  that  the  constitution  and  laws  of  this  state,  as  well 
as  the  settled  practice  under  them,  give  the  petition^  a  right  of  trial 
by  jury,  unless  it  is  taken  away  by  the  charter  of  the  company.  The 
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true  interpretation  of  the  15th  Article  of  the  Constitution  is,  that 
when  any  question  of  fact,  to  be  decided  upon  the  testimony  of 
witnesses,  is  raised,  or  presented,  the  parties  liave  a  right  to  a  jury 
trial.  3  Pet.  446.  1  D.  Ch.  247.  We  deny,  that  the  act  of  incor- 
poration prescribes  the  mode  of  trial.  The  eighth  section  declares, 
"  that  the  decision  of  the  county  court  shall  be  final ;  " — ^but  it  is 
not  declared,  whether  the  trial  shall  be  had  or  the  damages  assessed 
by  the  judges,  or  by  the  jury.  It  might  as  well  be  claimed,  that  the 
judges  should  try  all  civil  suits ;  for  the  statute,  in  defining  the  juris- 
diction of  the  county  court,  is  entirely  silent  upon  the  subject  of  a 
jury.     Rev.  St.  160,  §  7. 

2.  The  statute  of  November  5,  1846,  upon  the  subject  of  the  ap- 
praisement of  damages,  is  applicable  to  this  case,  and  was  intended 
by  the  legislature  to  embrace  such  cases.  The  act  of  incorporation 
does  not  prescribe  the  mode  of  trial ;  and  no  rights  can  be  claimed 
by  the  company,  except  such  as  are  given  by  its  charter,  or  are  in- 
cident to  its  existence.  Ang.  &  Am.  on  Corp.  2.  5  Conn.  560. 
The  forms  of  administering  justice  and  the  powers  of  courts  must 
ever  be  subject  to  legislative  enactment.  Bank  of  Columbia  v. 
Okely,  4  Wheat  235.  Young  v.  Bank  of  Alexandria^  4  Cranch 
3S4.     McLaren  v.  Pennington^  1  Paige  107. 

L,  B,  Peck  for  defendants. 

1.  By  the  act  of  incorporation  the  damages,  on  an  appeal,  are  to 
be  determined  by  the  court.  The  eighth  section  provides,  that  either 
party  may  appeal  from  the  decision  of  the  commisioners  to  the  county 
court,  *' and  the  decision  of  such  court  shall  be  final"  If  the  jury 
fix  the  amount  of  damages,  the  court  do  not  pass  on  the  question; 
for  it  will  not  be  insisted,  that  the  court  can  change  the  verdict. 
The  term  ''  county  court, "  as  here  used,  must  mean  that  tribunal 
which  is  described  as  such  in  the  ccmstitution  and  laws  of  the  State. 
The  third  section  of  chap.  25  of  the  Revised  Statutes  provides, 
that  **  there  shall  be,  in  each  county,  a  county  court,  to  consist  of 
one  chief  judge, "  &.C.,  ''and  two  assistant  judges,  to  be  appointed 
for  each  county  ;"  and  when  the  act  of  incorporation  provides,  that 
the  party  may  appeal  to  the  '*  county  court, "  and  that  the  decision 
of  such  court  shall  be  fnal,  it  must  mean  that  tribunal  above  de»* 
cribed,  composed  of  a  judge  of  the  supreme  court  and  two  assistant 
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judges.  From  the  whole  structure  and  language  of  this  chapter  it 
is  evident,  that  these  judges  are  the  '^county  court;''  p.  161,  §§ 
11-13;  p.  164,  ^  96.  It  has  been  the  uniform  practice  in  this 
stMe,  in  all  cases  where  damages  were  claimed  by  land  owners  for 
the  location  of  turnpikes  and  common  highways  over  their  lands,  to 
have  them  assessed  by  committees  appointed  by  the  legislature,  or 
by  some  judicial  tribunal.  It  is  fair  to  presume,  that,  if  the  legis- 
lature had  intended,  in  the  present  case,  to  change  this  practice  and 
provide  for  the  assessment  of  damages  by  a  jury,  they  would  have 
used  language,  which  could  leave  no  reasonable  doubt  of  that  inten- 
tion. The  whole  legislation  in  this  state,  in  reference  to  this  sub- 
ject, and  those  of  a  kindred  character,  shows  that  the  whole  matter 
has  been  studiously  excluded  from  the  consideration  of  a  jury.  Acts 
of  1794,  p.  26,  §  3.    Acts  of  1803,  p.  129,  §  2. 

2.  But  the  party  claims,  that  he  is  entitled  to  a  jury  trial  by  the 
constitution.  That  article  in  the  constitution,  upon  which  he  relies, 
has  no  application  to  this  case.  It  has  reference  to  an  issue  of  fact, 
joined  in  a  cai)se  or  proceeding  known  to  the  common  law.  The 
proceeding  in  this  case  is  not  known  to  the  common  law.  It  is  a 
proceeding  created  by  statute  only.  The  case  of  Huntington  v. 
Bishop,  5  Vt.  186,  is  decisive  of  this  question.  See,  also,  Beekman 
V.  Saratoga  JR.  JR.  Co,,  3  Paige  45;  Backus  v.  Ltbanm,  11  N.  H. 
19. 

3.  The  statute  of  November  2,  1846,  does  not  affect  the  present 
question.  That  statute  applies  only  to  those  cases,  where  no  mode 
for  assessing  damages  is  prescribed.  The  act  of  incorporation  has 
made  provision  **  for  such  assessment.'*  And  in  any  view  that  can 
be  taken  of  this  statute,  the  question  must  rest  upon  and  be  deter- 
mined by  the  provisions  of  the  act  of  incorporation.  3  Vt.  507.  2 
D.  Ch.  77.    Stamford  ».  Barre,  1  Aik.  321.     1  N.  H.  199. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  is  an  application  to  this  court  by  William  Gold, 
Jr.,  for  a  writ  of  mandamus,  to  be  directed  to  the  county  court  for 
the  county  of  Washington,  setting  forth,  substantially,  that  the  Ver- 
mont Central  Rail  Road  Company  have  located  their  road  through 
the  petitioner's  land  in  Northfield  in  said  county,  taking  and  appro- 
priating for  that  purpose  about  four  acres  and  thirteen  square  rods ; 
61 
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that,  the  parties  failing  to  agree  upon  the  price  of  said  land,  these 
commiasioners,  duly  appointed  in  pursuance  of  the  act  incorporating 
•aid  company,  assessed  the  petitioner's  damages  at  the  sum  of  $65,r— 
from  which  assessment,  being  aggrieved  thereat,  he  appealed  to  the 
county  court,  and  duly  entered  his  appeal  at  the  term  of  said  court 
holden  at  Montpelier  in  November,  1846;  that  at  the  same  term  he 
filed  a  motion  in  writing,  re<|uesting  the  court  to  direct  thai  his  damr 
ages  should  be  assessed  by  a  jury,  duly  impannelled, — which  request 
said  court  declined  to  grant ;  but,  on  the  contrary,  proceeded  to  as- 
sess such  damages  by  the  judges  of  said  court,  and  did  assess  them 
at  the  sum  of  ^— .  The  petitioner  thereupon,  believing  this 
proceeding  of  the  county  court  to  be  a  violation  of  his  legal  rights, 
prefers  this  petition  to  this  court, — notice  of  which  having  been  duly 
served  upon  the  Rul  Road  Company,  they  appear  by  attorney  to 
resist  the  application. 

Practically  the  question  may  be  considered  one  of  considerable 
importance ;  and  it  has  undergone  a  full  discussion  at  the  bar,  by 
the  counsel  of  the  respective  parties.  No  question  is  made  with 
respect  to  the  power  of  this  court  to  issue  such  a  writ,  in  a  case  of 
this  kind,  directed  to  the  county  court,  provided  the  ground  assum- 
ed by  the  petitioner  be  correct,  as  to  his  right  to  insist  on  having 
his  damages  ascertained  in  that  mode.  We  shall  therefore  consider 
tlie  case  as  involving  that  question  alone. 

We  are  not  disposed  to  attach  any  importance  to  the  peculiar 
phraseology  of  the  act  of  incorporation,  authorizing  the  county  court 
to  decide  finally  upon  appeal.  The  term  "  court "  may  be  con- 
strued to  include  a  jury,  as  well  as  judges  and  a  clerk,  or  as  used  in 
contradistinction  from  a  jury,  according  to  the  connection  and  object 
of  its  use.  When  the  statute  speaks  of  the  county  court  generally, 
its  powers  and  jurisdiction,  it  is  to  be  understood  in  the  former 
sense.  When  it  authorizes  the  court,  upon  the  agreement  of  par- 
ties, to  try  issues  of  fact,  it  is  to  be  understood  in  the  latter  sense. 

In  this  case  nothing  can  be  predicated,  as  to  the  sense  in  which 
the  term  ''  court "  is  to  be  used,  from  the  mere  language  and  con- 
nection. Resort  must  be  had,  for  that  purpose,  to  the  nature  of  the 
question  submitted  to  the  county  court,  and  to  the  mode  of  det^- 
mining  similar  questions  heretofore  in  use.  If  any  uniform  mode 
eiusts,  which  has  been  recognized  since  the  establishment  of  a  judi- 
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ciary  in  the  state,  it  will  be  a  reasonable  presnmptioDy  that,  in  the 
absence  of  any  express  provision  to  the  contrary,  the  legislature  in-* 
tended  that  the  same  mode  shoald  continue  to  be  pursued. 

No  matter  precisely  similar  has  heretofore  been  brought  under 
cognizance  of  the  courts.  Rail  road  corporations  are  new  bodies 
with  us ;  and  the  taking  and  holding  another's  land  in  tju^um*  for 
the  purpose  of  constructing  such  roads,  is  a  novel  proceeding,. now 
for  the  first  time  auth<»ized  by  our  laws.  Easements  for  the  use  of 
turnpike^  corporations,  and  for  ccnnmon  roads,  have,  however,  long 
been  established,  upon  a  compensation  rendered ;  and  the  mode  of 
ascertaining  the  compensation  to  be  paid  in  such  cases  would  seem, 
fi'om  the  close  analogy  in  the  subjects,  the  prq;>er  one  to  be  applied 
here.  What,  then,  has  been  that  mode  ?  By  commissioners,  by 
committee-men,  by  appraisers,  and  perhaps  by  the  county  court 
judges^ — ^but  never  by  a  jury.  It  has  not  been  hitherto  supposed, 
that  it  was  a  subject  coming  within  the  scope  of  the  appropriate  du« 
ties  of  a  traverse  jury.  The  issue  to  be  tried,  if  it  can,  with  any 
propriety,  be  called  such,  is  altogether  unlike  that  presented  by  the 
countar  allegations  between  party  and  party,  in  which  the  truth  of 
the  facts  in  controversy  is  to  be  ascertained.  The  duty  imposed  is 
rather  one  of  appraisement  merely.  As  such,  it  appropriately  be- 
longs to  one  man,  or  a  board  of  competent  men,  qualified  properly 
to  discharge  it. 

This  view  of  the  subject  necessarily  leads  us  to  the  conclusion, 
that  the  legislature,  in  transferring  to  the  county  court,  upon  the  dis- 
satisfaction of  either  party  at  the  decision  of  the  commissioners,  the 
appraisement  of  damages  in  cases  under  this  act,  intended  that  the 
question  should  be  tried  without  the  intervention  of  a  jury.  If  aagr 
imiovation  had  been  intended,  it  would  doubtless  have  been  indica- 
ted in  express  terms, 

A  similar  view  was  taken  by  the  supreme  court  of  New  Hamp- 
shise,  in  Backus  v.  Lebanon,  11  N.  H.  20,  in  which  case  a  turn- 
pike corporation  claimed  to  have  the  damages,  occasioned  by  an 
appropriation  of  a  portion  of  their  road  to  the  purposes  of  a  free 
road,  assessed  by  a  jury.  Chief  Justice  Parker,  in  denying  the 
application,  observed,  '4hat,  by  a  long  course  of  legislation,  the 
damages  occasioned  by  the  laying  out  of  highways  were  to  be  as- 
lessed  by  the  court,  or  by  a  committee;  and  no  provision  is  found 


484  WASHINGTON  COUNTY. 

Gold  V.  Vt.  Central  Rail  Road  Co. 

for  the  interrention  of  a  jury  in  cases  of  that  character."    The  saflie 
remark  is  equally  applicable  to  our  own  legislation. 

On  similar  grounds  the  chancellor  of  New  York,  in  Beekman  v. 
8.  R.  12.  Co,y  3  Paige  45«  determined,  that  a  legislative  proTisioa 
for  the  asctttainment  of  damages,  on  laying  a  rail  road  by  a  com- 
mittee was  not  an  infringement  of  the  right  of  trial  by  jury,  guar- 
anteed  by  the  constitution. 

The  case  under  consideration  is,  in  fact,  in  another  particular, 
stronger  than  the  ordinary  one  of  laying  out  highway!  Here  the 
fee  of  the  land  is  taken  and  paid  for, — ^whether  with  a  reversionary 
right  to  the  former  proprietor,  on  the  extinguishment  of  the  corp<v- 
atiim,  it  is  not  necessary  now  to  consider ;  and  the  question  is  sinir 
ply  one  involving  an  appraisement  of  the  value  of  the  land, — staking 
into  view,  indeed,  the  uses  to  which  it  is  to  be  ^plied.  It  was 
competent  for  the  legislature  to  provide,  that  this  revision  of  the 
primary  appraisement  should  be  made  by  the  county  court  judges* 
or  supreme  court  judges,  or  by  a  jury,  or  by  another  board  of  com- 
missioners. No  doubt  the  tendency  of  our  legislation  is  in  favor  of 
extending  the  scope  of  the  duties  of  traverse  juries.  County  courts 
have  been  invested  with  a  discretionary  power  to  grant  jury  trials  in 
trustee  proceedings ;  and  such  mode  of  trial  is  now,  in  some  cases, 
made  imperative,  on  the  request  of  either  party,  when  before  it  was 
matter  of  discretion.  A  similar  tendency  may  be  discovered  in  the 
legislation  of  the  genera]  government,  in  a  provision  contained  in 
the  late  bankrupt  act,  authorizing  jury  trials  in  certain  cases  under 
the  apt. 

It  only  remains  to  be  considered,  whether  the  statute  of  Novem« 
her  2,  1846,  can  be  considered  as  in  any  manner  afl^ting  this 
question.  We  are  all  agreed,  that  it  does  not.  It  simply  provides, 
that  in  any  cast  then  pending,  or  which  might  afterwards  occur, 
when  it  should  become  necessary  to  assess  damages,  whtn  no  other 
provisions  hy  law  are  made  for  such  assessment,  the  same  shall  be 
assessed  by  a  jury,  on  the  request  of  either  party.  Now,  not  to 
place  any  stress  upon  the  word  cast^  as  here  used, — for  perhaps  that 
term  may  as  well  comprehend  this  proceeding,  as  an  ordinary  com- 
mon law  suit, — and  in  common  parlance  it  has  a  more  extended 
meaning  than  the  word  suit^  or  action^  and  may  include  applica- 
tion for  divorce,  applications  for  the  establishment  of  high  ways. 


APRIL  TERM,  1847.  485 


Blake  et  al.  v.  Laogdon  et  al. 


applications  for  orders  of  support  of  relatives,  and  other  special  pro- 
ceedings unknown  to  the  common  law,— yet  if  the  views  already 
ej^ressed  are  well  founded,  there  was  no  absence  of  provision  by 
law  for  the  assessment  of  damages  in  this  case,  already  provided. 
The  act  of  incorporation  expressly  provides  it,  in  requiring  the 
county  court  to  perform  that  duty,—  construing  the  language  of  the 
act,  as  we  have  done,  to  require  it  to  be  done  in  those  modes  only 
heretofore  known  and  practiced. 

The  result  is»  the  application  for  a  mandamus  must  be  denied, 
with  costs. 


Ampuus  Blake  and  HutAM  C  McIntybe  v,  John  B.  Langdon 
AND  Moses  L.  Hart. 

In    CH  AHCKRT. 

Th«  gmurml  rul«,  in  equity  ae  well  as  at  law,  is,  that  joint  and  separate  debts 
cannot  be  set  off  against  each  other.  But  while  at  law  the  rule  admits  of 
no  exceptions,  and  the  parties  to  tbe  record,  only,  will  be  regarded,  a  court 
of  equity  will,  in  a  case  of  insolvency,  regard  the  real  parties, — those  ulti- 
mately to  be  affected  by  the  decree, --and  allow  a  set-off  of  demands  in  re- 
ality mutual,  although  proeecuted  in  the  name  of  other  persons,  fiofiima% 
interested. 

Courts  of  equity  exercised  a  jurisdiction  over  tbe  subject  of  set-off  previous 
to  the  enactment  of  the  statutes  upon  that  subject ;  and  their  jurisdiction 
does  not  in  any  manner  depend  upon  those  statutes. 

In  this  case,  B.  and  H.  were  partners,  B.  furnishing  the  capital  stock,  and  it 
was  agreed  between  them,  that  B.  should  continue  to  fbrnish  a  certain 
amoant  of  capiul,  and  that,  in  lieu  of  interest  and  profits,  H.  should  pay 
him  a  specified  sum  each  year  during  the  continuance  of  the  partnership. 
Subsequently  B.  and  M.  formed  a  co-partnership  in  the  same  business,  and 
became  the  successors  of  B*  &  H .,  the  firm  of  B.  A  H.  continuing  only  for 
tbe  purpose  of  closing  the  former  business ;  and  M.,  who  was  the  active 
partner,  paid  from  time  to  time,  at  the  request  of  H.,  with  the  property  of 
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B.  9l  M*9  debts  doe  from  the  former  firm,  and  charged  the  same  to  B.  dt  H. 
upon  the  books  of  B.  &,  M.,  and  also  received  a  note  from  H.  signed  with 
the  name  of  the  former  firm,  and  also,  for  the  purpose  of  paying  a  note  dae 
fhom  a  third  person  to  B.  6l  H.,  executed  a  negotiable  promissoij  note  to 
to  H.  alone.  This  note  was  afterwards  pat  in  suit  in  the  name  of  an  in- 
dorsee, before  the  repeal  of  the  statute  allowing  the  maker  of  a  negotiable 
note  to  have  the  benefit,  as  against  the  indorsee,  of  all  legal  and  equitable 
defences  to  the  note.  And  it  was  held,  upon  a  bill  in  chancery  brought 
by  B.  and  M.  against  H.  and  the  indorsee  of  the  last  named  note,  that  the 
account  charged  upon  the  books  of  B.  &  M.  to  B.  6l  H.  and  the  note  held 
by  B.  h  M.  signed  with  the  firm  name  of  B.  &  H.,  most  be  set  off  agunst 
the  note  executed  by  B.  A  M.  to  H.  and  sued  in  the  name  of  the  indorsee, 
— it  appearing  that  H.  had  become  insolvent. 

And  it  was  also  held,  that  if  H.,  in  such  case,  would  seek  to  avoid  the  con- 
tract entered  into  between  himself  and  B.,  he  must  file  his  cross  bill,  setting 
forth  the  grounds  upon  which  he  claimed  relief. 

Appeal  from  the  court  of  chancery.  The  orators  alleged,  in 
their  bill,  that  a  copartnership  formerly  existed,  at  Middlesex,  be- 
tween the  orator  Blake  and  the  defendant  Hart,  Biake  furnishing 
the  capital  stock  and  Hart  being  the  active  partner ;  that  while  they 
were  thus  doing  business  Blake  executed  a  contract  in  writing,  at 
the  request  of  Hart,  in  these  words ; — "  Boston,  November  25, 1830. 
'Thb  certifies,  that  I  have  agreed  with  Moses  L.  Hart  to  let  him 
'have  all  the  profits  of  the  business  of  Blake  &,  Hart  at  Middlesex, 
'  and  by  his  paying  me  $950,00  each  year,  the  time  to  begin  in 
'September,  1829;  and  940  of  said  first  sum  to  be  paid  in  good 
'  spruce  shingles  yearly,  at  91,00  per  thousand,  at  Middlesex ;  and 
^  to  let  him  have  a  capital  of  $3333,33,  firee  of  interest,  to  continue 
^  at  that  rate  so  long  as  we  continue  in  business  together ; — ^to 
^  pay  $500,00  of  said  $950,00  annually,  and  interest  on  the  re- 
'  mainder ;  "-—that  the  business  continued  under  this  contract  until 
October  17,  1831,  when  Blake  and  Hart  mutually  executed  a  con- 
tract, which,  so  far  as  it  related  to  the  business  at  Middlesex,  was 
in  these  words; — "The  said  Hart  agrees  to  give  the  said  Blake 
'  $960,00  a  year  for  his  part  of  the  profits  of  the  store  at  Mid- 
'  dlesex,  and  said  Blake  is  not  to  have  interest  on  the  goods  left 
^  by  him  in  the  store  to  the  amount  of  $3000,  and  what  other 
'  property  said  Blake  has,  that  Hart  has  the  care  of,  that  is  draw- 
'  ing  rent,  or  interest,  said  Blake  is  to  have  the  same ; " — ^that 
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aboat  the  27th  of  September,  1834,  Blake  and  Bart  settled  their  ac- 
counts as  partners,  in  which  Blake  charged  Hart  with  two  years'  and 
neren  months'  profits,  at  $950,00  a  year,  which  was  allowed  by  Hart, 
and  there  was  fotind  dae  from  Hart  to  Blake  a  balance  of  9333,25« 
for  which  Hart  gare  his  note,  which  still  remained  unpaid ;  that  in 
the  spring  of  1892  the  orator  Mclntyre  purchased  of  Blake  the  goods 
in  the  store  then  occupied  by  Blake  &.  Hart,  and  Blake  d&  Mcln- 
tyre formed  a  co-partnership,  and  carried  on  business  in  the  store 
previously  occupied  by  Blake  &.  Hart, — ^McIntyre  being  the  active 
partner,  and  Blake  residing  at  Chelsea ;  that  subsequently  Mclntyre, 
at  the  request  of  Hart,  paid,  from  the  property  of  Blake  &.  Mclntyre, 
various  debts  due  from  the  firm  of  Blake  &  Hart,  and  which  were 
contracted  between  September,  1829,  and  September,  1834,  and 
charged  the  same  to  Blake  &  Hart  upon  the  books  of  Blake  &  Mc- 
lntyre,— ^McIntyre  then  having  no  knowledge  of  the  agreements  of 
November,  1830,  and  October,  1831,  between  Blake  and  Hart,  and 
Blake  J^aving  no  knowledge,  at  the  time,  of  the  advances  made  by 
Mclntyre  to  Hart  on  account  of  the  debts  of  Blake  d&  Hart ;  that 
on  the  17th  day  of  June,  1833,  Hart,  for  the  firm  of  Blake  &  Hart, 
gave  a  note,  signed  with  the  firm  name,  to  Blake  6l  Mclntyre,  for 
$68,75 ;  that  about  the  8th  of  February,  1834,  one  Parker,  being 
indebted  to  Blake  &  Hart,  desired  the  orators  to  pay  the  same,  and 
thereupon  the  orators  executed  their  note,  signed  by  Mclntyre  with 
the  firm  name,  for  the  amount,  and  made  the  same,  at  Hart's  request^ 
payable  to  him,  or  his  order,  on  demand  with  interest, — Hart  then 
agreeing,  that  whatever  account  the  orators  had  against  him,  or 
against  the  firm  of  Blake  dl&  Hart,  should  be  allowed  upon  that  noler 
that  afterwards  Hart  endorsed  this  note  to  the  defendant  Langdon,. 
who  commenced  a  suit  thereon,  returnable  to  the  Washington* 
county  court,  November  Term,  1839 ;  that  the  orators  filed  a  dec- 
laration in  offiiet  upon  book  account  against  Hart,  and  an  auditor^ 
was  appointed  thereon,  who  reported  the  balance  due  to  the  oratorSy 
including  the  sums  advanced  by  them  on  account  of  Blake  &,  HarC, 
to  be  $184,10 ;  that  that  sum  was  allowed  by  the  county  court  as 
an  ofiset  to  the  note,  and  exceptions  were  taken  by  Langdon,  and 
the  case  passed  to  the  supreme  court,  where  it  was  still  pending ; 
and  that  Hart  had  become  wholly  insolvent.  And  the  orators  prayed, 
that  Langdon  might  be  perpetually  enjoined  from  prosecuting  his 
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action  upon  the  note,  and  that  a  sum,  due  from  Hart  to  the  orators, 
sufficient  to  pay  that  note  might  be  ofiset  thereto,  and  for  general 
relief.  ^ 

The  defendant  Hart  answered,  admitting  substantially  the  £iets 
alleged  in  the  bill,  exc^  that  he  denied  that  he  entered  willingly 
into  the  agreements  of  Nov.  30,  1890,  and  Oct  17,  1831,  or  that 
the  note  executed  by  Blake  d&  Mclntyre  for  the  debt  of  Parker 
was  made  payable  to  him  at  his  special  request,  or  that  he  then 
agreed,  that  whaterer  Blake  6l  Mclntyre  had  .against  him,  or  against 
Blake  &  Hart,  should  be  allowed  upon  that  note,  or  that  the  advan- 
ces made  by  Mclntyre  on  account  of  the  firm  of  Blake  &;  Hart  were 
made  without  the  knowledge  of  Blake ;  and  he  alleged,  thai  he  had 
received  from  Langdon  a  full  consideration  for  the  note  endorsed  to 
him,  and  that  he  had  delivered  to  Blake,  and  to  Blake  &  Mclntyre, 
collectable  demands  sufficient  to  pay  whatever  claims  they  might 
have  against  him.  He  also  admitted,  that  he  had  become  poor  and 
unable  to  pay  his  debts. 

The  defendant  Langdon  answered,  all^|[ing  that  he  purchased  of 
Hart  the  note  against  Blake  &,  Mclntyre,  in  1834,  for  a  full  con- 
sideration, being  ignorant  that  Blake  6l  Mclntyre  had  any  ofSset  or 
defence  to  the  note ;  that  he  immediately  gave  notice  to  Blake  ^ 
Mclntyre,  that  he  had  become  the  owner  of  the  note ;  that  the  note 
was  payable  in  one  year  from  date ;  and  that  he  had  no  knowledge 
as  to  any  of  the  other  matters  alleged  in  the  bill. 

The  answers  were  traversed,  and  testimony  was  taken,  proving 
that  notice  was  given  by  Langdon  to  Blake  d&  Mclntyre,  in  the 
summer  of  1834,  as  alleged  in  his  answer.  It  appeared,  that  the 
note  endorsed  to  Langdon  was  made  payable  in  one  year  from  the 
first  of  April,  1834.  The  case  was  heard  upon  this  testimony  and 
Uie  bill  and  answers. 
^  The  master,  to  whom  the  matter  was  referred,  reported,  that  there 
was  due  upon  the  note  endorsed  to  Langdon  $270,49,  and  that  the 
note  of  June  17,  1833,  executed  by  Hart,  in  the  name  of  Blake  & 
Hart,  to  the  orators,  and  the  balance  of  the  account,  reported  due 
to  the  orators  by  the  auditor  in  the  action  upon  the  note,  amounted 
in  the  whde  to  the  sum  of  $331,03. 

The  court  of  chaucery, — ^REDFiELD,Ch., — decreed,  that  $270,49 
of  the  last  mentioned  sum  be  set  ofi*  in  payment  of  the  note  endors- 
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ed  to  LangdoDy  and  that  Langdon  be  perpetually  enjoined  from  pro»> 
ecating  hia  action  upon  the  note,  and  that  Hart  pay  the  balance  of 
said  sum  of  $331,03  to  the  orators  in  sixty  days.  From  this  decree 
the  defendants  appealed. 

X.  B,  Peck  for  orators. 

1.  The  insolvency  of  Hart  is  a  sufficient  ground  for  the  court  to 
exercise  its  equitable  jurisdiction  in  allowing  an  equitable  set  off. 
Lindsay  v.  Jackson^  2  Paige  581.  Simpson  v.  Hart,  14  Johns.  68L 
Fond  T.  Smith  et  al,  4  Conn.  297.  Retd  v.  Bank  of  Newhurgh,  1 
Paige  215. 

2.  The  accounts,  which  the  orators  claim  to  oflbet,  are  in  fact, 
though  not  in  form,  due  from  Hart  alone.  Blake,  it  is  i^parent, 
was  not  a  partner  with  Hart,  as  between  themselves ;  but  he  was 
such,  as  to  third  persons.  In  this  point  of  view  the  case  falls  directly 
within  the  principle  adopted  by  this  court.  Ferris  v.  Burton,  1  Vt 
439.  Fuller  et  al.  v.  Roe  et  al,  Peake's  Cas.  197.  Stacy  et  al 
V.  Decy,  2  £sp.  R.  469.     Winch  v.  Keeley,  1  T.  R.  619. 

3.  The  orators'  right  of  set-off  is  not  affected  by  the  transfer  of 
the  note  to  Langdon,  as  he  took  it  subject  to  all  the  equities  that  ex- 
isted against  it  at  the  time  of  transfer.  Clute  v.  RMson,  2  Johns. 
593;  13  Johns.  9.  G'CaUaghan  v.  Sawyer,  5  Johns.  116.  Bank 
of  Niagara  v.  McCracken,  18  Johns.  343.  Ford  v.  Siuart,  19 
Johns.  342.  Hatch  v.  Greene,  12  Mass.  195.  Jones  v.  Witter,  18 
Mass.  304.  Shelley  v.  Bellows,  4  N.  H.  347.  Sargent  v.  Souik- 
gate,  5  Pick.  312.     Adams  v.  Bliss,  16  Vt.  39. 

O.  H,  Smith  for  defendants. 

It  appears,  that  there  was  no  dissolution  of  the  firm  of  Blake  6b 
Hart,  until  long  after  the  account  accrued  between  that  firm  and 
Blake  d&  Mclntyre.  The  firm  of  Blake  6l  Mclntyre  have  treated  » 
the  dealings  in  question  as  a  partnership  business  with  Blake  d& 
Hart,  according  to  the  truth  of  the  case.  The  writings  dated  Nov. 
25,  1830,  and  Oct  17,  1831,  amount  to  a  warranty,  that  Blake's 
share  of  the  profit  shall  amount  to  $960,00  per  year,  and  provide 
that  Blake  shall  furnish  about  $3000  capital,  without  interest  These 
contracts  were  unconscionable  and  usurious,  and  ought  not  to  be 
enforced.  It  is  believed,  that  no  case,  or  principle,  can  be  found, 
62 


WASHINGTON  COUNTY. 


Blake  et  al«  v.  Lmngdon  et  al. 


dial  will  warrant  a  recorery  in  this  case.  Newl.  on  Cont.  365.  2 
8w.  Dig.  60.  1  Story's  £q.  <^§  188, 299,  244.  McDonald  v.  iVe/- 
MH,  2  Cow.  139.  It  is  well  settled,  that  joint  debU  cannot  be  set 
off  against  separate  debts,  nor  separate  debts  against  joint  debts,  ei- 
ther at  law,  or  in  equity.  2  Sumn.  409.  3  Mason  145.  5  lb.  206, 
213.  The  statute  upon  the  subject  of  ofl&ets  merely  applies  to  mu- 
laal  debts.  SI.  St  144.  It  clearly  appears,  that  Mclntyre  did  not 
fely  i^D  the  note  given  by  Blake  &  Mclntyre  to  Hart  as  a  mntoal 
credit,  on  which  he  based  his  account,  or  the  note  for  908,75.  The 
known  rule  in  courts  of  equity  is,  that  they  follow  the  law  in  matters 
of  set-off,  unless  there  is  some  natural  intervening  equity,  going  be- 
yond tlie  statutes  of  setFoff,  which  constitutes  the  general  bans  of 
iel-off  at  law.  Such  a  natural  equity  does  arise,  when  there  are 
mutual  credits  between  the  parties,  or  when  there  is  an  existing  debt 
on  one  side,  which  constitutes  the  ground  of  a  credit  on  the  other 
nde,  or  when  there  is  an  express  or  implied  understanding,  that  the 
mutual  debts  shall  be  a  satisfaction,  or  setoff,  pro  tanto  between  the 
parties.  2  Sumn.  412.  2  Story's  £q.  Jur.,  $$  1435-7.  It  was  the 
latter  of  these  rules,  upon  which  the  decision  was  predicated  in 
JFVmj  T.  ficrfon,  1  Vt.  439.  Mere  insolvency  is  no  subetantial 
ground  of  relief;  and  more  especially  that  accruing  long  after  an 
assignment  of  a  demand  to  a  bona  fide  holder.  The  private  agree- 
ment between  Blake  and  Hart,  if  it  w^e  not  unconscionable,  could 
not  bind  third  persons,  who  were  strangers  to  it.  The  note  was 
negotiated,  in  the  regular  course  of  business,  before  it  became  due ; 
and  it  is  to  be  presumed,  that  the  money  paid  by  Langdon  was  used 
for  the  benefit  of  the  firm ;— but  if  Hart  has  committed  a  fi-aud,  the 
loss,  as  between  Blake  and  Langdon,  must  fall  on  Blake.  Story  on 
Part.  161. 

The  opinion  of  the  court  was  deJivered  by 

Rkdfield,  J.  This  is  a  case  where  there  has  been  considerable 
eontroversy,  whether  the  court  should  regard  the  contract,  or  con- 
tracts, between  Blake  and  Hart,  under  which  they  carried  on  their 
business,  as  so  far  binding,  in  equity,  as  to  form  the  prq>er  basis 
upon  which  to  decree  a  set-off  in  the  present  case. 

1.  Without  going  at  all  into  the  nature  of  that  ccntract,~whicli 
to  have  been  understandingly  made  and  voluntarily  executed 
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apon  both  sides, — ^it  will  be  sufficient,  for  the  present  purpose,  to  say, 
that  the  nature  and  binding  force  of  that  contract  is  not  in  issue  in 
the  present  case.  If  Hart  wished  to  be  relieved  from  the  eflfect  of 
that  contract,  he  should  have  filed  his  cross  bill,  stating  the  grounds 
upon  which  he  claimed  the  relief,  and  thus  had  the  accounts  prof^ 
erlj  settled  between  the  partners,  if  there  idiould  appear  to  be  anj 
just  cause  for  the  court  of  chancery  to  interfere  in  the  matter.  But 
to  ask  the  court  to  thus  take  a  leap  in  the  dark,  and  declare  the  con- 
tract tauoncionabk,  unequal  and  oppressive  upon  the  mere  inspection 
of  the  contract,  is  certainly  not  warranted  by  the  precedents  of  pro- 
cedings  in  equity.  Had  the  case  been  illegal  upon  the  &ce  of  it, 
possibly  the  subject  might  merit  a  different  consideration.  But  it  i« 
to  be  considered,  that  it  is  not  every  ineq^LoJUy  in  a  contract,  which 
will  justify  a  court  of  equity  in  setting  it  aside, — ^because  that  would 
require  them  to  set  aside  almost  all  contracts,  in  these  speculating 
times ;  and  that,  for  any  thing  we  can  positively  know,  this  contract 
might  not  have  been  unequal,  (although  we  make  no  doubt  it  was,) 
fer  it  is  possible^  that  the  profits  might  even  have  exceeded  those 
which  were  insured  by  Hart.  But  at  all  events  we  now  know  no 
more  upon  that  subject,  than  Hart  knew  at  the  time  he  entered  into 
the  contract ;  and  should  we  proceed  in  a  summary  manner  to  set 
it  aside,  it  must  be  upon  the  ground,  that  Hart  should  have  had 
more  circumspection,  than  to  have  entered  into  it;  for  there  does 
not  appear  in  proof  any  stress  of  circumstances,  even,  by  which  he 
was  driven  into  the  contract 

2.  We  do  not  see  how  Langdon  can  stand  in  any  better  position 
than  Hart ;  for  this  being  executed,  and  all  the  rights  accrued,  be* 
fore  the  repeal  of  the  proviso  of  the  old  statute  in  regard  to  prom- 
isory  notes,  all  equitable  defences,  as  well  as  those  at  law,  are 
expressly  reserved  to  the  makers  of  the  note. 

3.  The  only  remaining  question  is,  whether  the  orators  have 
made  out  a  proper  case  for  the  interference  of  this  court  Upon 
this  point  we  need  only  refer  to  the  case  of  Doumer  v.  Dana  et  a/., 
17  Yt  518.  That  case  is  an  authority,  to  the  full  extent,  for  the 
present.  The  debts  here,  as  well  as  there,  are  substantially  mutual^ 
unless  we  regard  the  rights  of  Mclntyre  as  defeating  the  mutuality,— 
■rfaich  need  not  be  taken  into  the  account,  as  he,  himself,  asks  for 
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the  setFoff.  The  note,  then,  wag  due  to  Hart  and  from  Blake  and 
Mclntjre.  The  account  was  due  from  Hart, — ^that  ia,  it  was  «//i- 
wudefy  his  debt  to  pay ; — so  also,  of  the  other  notes.  The  case  of 
Ferris  t.  Burton,  1  Yt.  439,  is,  also,  a  full  authority  for  this  de- 
cision. 

The  only  difficulty,  which  this  case  has  ever  seemed  to  present, 
has  arisen  from  the  repeated  declarations  of  judges  and  elementary 
writers,  that,  in  regard  to  set-off,  courts  of  equity  follow  the  same 
rules  as  courts  of  law,  and  no  more  in  the  one  case,  than  the  other, 
ean  joint  and  separate  debts  be  set-off  against  each  other.  To  pre- 
vent future  misapprehension  and  the  necessity  of  going  over  this 
whole  ground  at  every  successive  application  of  this  kind,  it  may  be 
proper  to  examine  this  subject  somewhat  more  at  length,  than  would 
otherwise  seem  necessary. 

1.  It  is,  I  suppose,  admitted  on  all  hands,  that  courts  of  equity 
did  exercise  a  jurisdiction  upon  this  subject,  before  the  statutes  of 
set-off  existed ;  and  consequently  the  jurisdiction  is  not  based  upon 
any  statutes  of  set-off,  and  would  exist  as  well  without  any  such 
statutes  as  it  now  does,  and  would  not  be  in  any  sense  affected  by 
the  rqpeal  of  those  stetutes.  Ez  parte  Stephens,  11  Yes.  24.  Ex 
parte  Blagdm,  19  Yes.  465.  Hawkins  v.  Freeman,  2  Eq.  Cas. 
Abr.  10,  pi  10. 

3.  The  writers  upon  English  law  seem  to  admit, — ^and  that  seems 
to  be  the  sound  reason,  resulting  from  inference  and  presumption, — 
that  the  English  statutes  of  set-off,  the  2d  of  Geo.  H  and  5th  of 
Geo.  U,  in  relation  to  bankrupts,  and  some  subsequent  statutes,  were 
passed  mainly  to  obviate  the  necessity  of  a  resort  to  chancery  in 
every  case  of  mutual  independent  claims  upon  both  sides.  14  Pet- 
ersd.  Ab.  (417)  301,  and  note.  The  general  statute  of  set-off  of  2 
Geo.  H  is  restricted  to  mutual  debts ;  while  that  in  regard  to  bank- 
rupts extends  to  mutual  credits.  In  regard  to  the  latter  statute,  the 
administration  of  which  is  almost  altogether  under  the  supervision 
of  the  court  of  chancery,  they  have  exercised  both  an  equitable  and 
legal  jurisdiction.     That  we  will  examine. 

3.  If  the  court  of  chancery  in  England  continued  to  exercise  any 
jurisdiction,  in  regard  to  this  subject,  after  the  passing  of  the  sUtute. 
it  is  reasonable  to  suppose  they  would  only  interfere  in  those  cases. 
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which  did  not  properly  come  within  the  powers  of  the  courts  of  law. 
How  much  they  would  go  heyond  tlie  limits,  which  courts  of  law 
had  prescribed  for  themselves,  would,  as  in  other  cases,  depend  upon 
their  own  discretion  ;  and  this  discretion  would,  as  in  other  cases, 
also  depend  a  good  deal  upon  the  fecial  circumstances  of  particu- 
lar cases.  Such,  upon  examination,  we  find  to  be  the  fact  in  regard 
to  the  set-off  which  the  English  chancery  has  allowed  in  bankrupt 
cases. 

At  law,  it  is  well  understood,  the  parties  upon  the  record,  only, 
will  be  regarded  in  allowing  a  set-off;  and  the  nominal  parties  must, 
consequently,  be  the  same.  Bat  equity  regards  the  real  parties, — 
the  parties  ultimately  to  be  affected  by  the  decree.  In  the  case  of 
Ex  parte  Quinteny  3  Yes.  248,  it  seems  to  me  the  court  go  farther, 
than  what  a  proper  regard  to  the  embarrassments  attending  similar 
inquiries  in  many  cases  would  require  or  justify.  But  the  case  was 
evidently  decided  upon  its  particular  equity.  In  that  case  a  debt 
was  actually  divided,  and  a  portion  of  it  set  off,  according  to  the 
equitable  rights  of  the  parties.  That  is  farther  than  courts  of  equity 
have  often  gone,  I  admit ;  but  I  confess,  that,  under  similar  circum- 
stances, I  should  be  inclined  to  adopt  the  reasoning  of  Lord  Lough- 
borough in  this  case.  He  goes  upon  the  ground,  that ''  The  right 
is  manifest,  the  equity  is  a  clear  and  a  strong  one."  .  Courts  €^ 
equity  interfere,  in  cases  of  set-off,  upon  analogous  grounds  to 
those  upon  which  their  whole  preventive  jurisdiction  is  based, — ^that 
is,  to  prevent  irremediable  injustice.  It  is  upon  this  ground,  that 
one  will  be  restrained  by  injunction  from  doing  mischief  to  mines, 
shade  trees,  monuments,  and  in  many  such  like  cases,  where  com- 
pensation in  damages  is  no  adequate  remedy »  So,  too,  when  one  is 
pursuing  an  action  at  law,  against  which  he  has  himself  given  a  bond 
of  indemnity,  he  will,  to  prevent  circuity  of  action,  be  restrained 
by  injunction. 

It  is  upon  these  grounds,  that  I  think,  when  the  debts  are  in  reaU 
ity  mutual^  or  to  that  extent,  even,  when  the  debt  must  be  appor- 
tioned, and  the  party,  attempting  to  enforce  his  claims  at  law  in  the 
name  of  some  other  party  but  nominally  interested^  is  himself  tiuo/- 
vent  a,  court  of  equity  should  and  will  interfere  to  prevent  the  injus- 
tice by  decreeing  the  set-off.     Such,  as  I  Understand,  is  the  uniiorm 
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oourae  under  the  English  bankrupt  laws ; — ^which  are  not  broader 
than  the  statutes  of  set-off  in  this  state. 

The  case  of  James  t.  Kynnier^  5  Ves.  108,  is  a  full  authority  to 
the  very  point  for  which  I  contend.  There  was  no  pretence  here, 
that  there  was  any  mutuality  in  the  debts  at  law.  Upon  the  most 
favorable  view,  it  was  setting  off  a  separate  debt  against  a  joint  debt, 
Lord  Loughborough  says,  '*  I  have  not  a  particle  of  doubt  upon  this 
case,  which  is  the  clearest  I  ever  heard."  The  only  equity,  upon 
which  the  case  rested,  was,  that  the  debts  were  in  reality  mnlnal 
and  an  intervening  insolvency.  Ex  parte  Stephens^  11  Yea.  24,  is 
clearly  a  case  oiequiiabh  setoff,  "where  there  could  be  nans  at  law," 
as  is  said  in  the  marginal  note  to  the  case.  The  note  appended  to 
the  case  of  James  v.  Kynnier  in  Summer's  edition  of  Yesey,  states 
the  rule  upon  this  subject  very  fairly ; — ''  The  doctrine  of  set-off, 
under  the  statute,  must  be  the  same  at  law  as  in  equity ;  but  the 
equitable  jurisdiction  on  this  subject  prevailed  long  before  the  stat- 
ute of  Geo.  IT.  And  this  difierence  seems  established,  namely,  that 
a  set-off,  at  ]aw,mu8t  be  fodnded  on  a  strict  case  of  mutual  debt,  or 
mutual  credit;  hut  thai  a  mare  extended  construttUm  may  he  made 
in  equity y  Ex  parte  BUmden,  19  Yes.  467.  Ex  parte  FKnt,  I 
Swanst  34.  Taylor  v.  Okey,  13  Yes.  181.  The  case  of  Hansou 
ex  parte,  12  Yes.  345-6,  is  the  very  case  of  setting  off  a  separate 
debt  agiainst  a  joint  debt,  and  upon  equitable  grounds  merely. 

The  general  rule  undoubtedly  is,  in  equity  as  well  as  at  law,  that 
joint  and  separate  debts  cannot  be  set-off  against  each  other.  Such 
is  the  language  of  all  the  cases  and  of  all  the  writers  upon  the  sub- 
ject. But  they  almost  all  allow  of  a  sweeping  exception,  and  nearly  in 
the  same  words,*-"  under  particular  circumstances ; "  Ld.  Eu>on,  in 
3  Meriv.  618,  quoted  with  approbation  by  Chancellcff  Ksnt  in  Dak 
9.  Cooke,  4  Johns.  Gh.  R.  13 ;  Story  on  Part,  ^  3d5 ;  2  Story's  Eq. 
Jur.,  ^  1432  et  seq.  The  difficulty  of  defining  these  circumstances 
IS  hinted  at  by  Justice  Story,  §  1437,  thus, — "  These  are  so  various 
as  to  admit  of  no  comprehensive  enumerati<m."  These  inquiries 
might  be  pursued  very  much  farther.  But  when  it  is  remembered, 
that,  in  almost  all  the  cases  where  courts  of  equity  hare  interfered 
to  go  beyond  the  statutes  of  setoff,  it  has  been  where  there  had  in* 
iervened  the  insolvency  of  one  or  more  of  the  parties,  and  that  these 
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are  almost  the  only  cases  where  the  interference  is  of  any  importance, 
and  that  the  cases  thus  far  furnish  no  other  ground  for  interfering, 
it  is  made  sufficiently  ohvious,  that  these  peculiar  circumstances  do 
not  ordinarily  occur,  except  in  cases  of  insolvency.  But  beyond 
this,  courts  of  equity  have  not  generally  gone. 

But  in  looking  into  the  subject  of  set-off,  or  campensaium,  as  it 
existed  in  the  civil  law,  where,  upcm  suit  being  brought^  all  matters 
in  dispute  between  the  parties  were  to  be  adjusted,  as  much  as  in 
the  case  of  a  general  submission  to  arbitrators, — ^I  mean  all  matters 
of  contract,  whether  liquidat^^|^il|N^M|^we  consider  this,  and 
how  beneficial  such  a  couij^r^^JIfj^tfti^^the  parties,  at  least, 
one  cannot  but  wonder  atftej^ffat  circumspewon  and  reserve  made 
use  of  in  courts  of  equity ^DonihisftflM|)QQjlUie  remarks  of  Mr. 
Justice  Story,  in  2  £q.  Jur.  EtB)^4 A',  are  just  Ibd  forcible ; — "The 
general  equity  and  reasonatlenes&of^|J|||tl&dp  upon  which  the 
Roman  superstructure  is  tWwlEymakeit^jwter  of  regret,  that 
they  have  not  been  transferre<^liM4h[y^ull  extent,  into  our  system 
of  equity  jurisprudence." 

Enough  has  been  said,  I  trust,  to  show  that  the  present  case 
comes  clearly  within  the  principles  of  equity,  upon  which  this  branch 
of  equity  law  rests,  and  also  far  within  the  range  of  the  decided  car 
ses,  and  to  satbfy  all,  that  courts  of  equity  need  not  feel  over-sdic- 
itous  to  restrict  this  portion  of  their  remedial  jurisdiction,  which  is 
so  just  and  salutary  in  its  operation,  and  so  impossible  of  being 
abused,  and  which  so  universally  obtains  in  all  countries,  whose  jur* 
isprudence  is  founded  upon  the  Roman  civil  law. 

Decree  of  the  chancellor  affirmed. 


496  WASHINGTON  CX)UNTY. 

Day  r.  C 


Ira  Day  v  Avery  Cummings. 

In    Chancery. 

A  DomiDAl  party  to  a  contract,  who  has  anigiied  all  his  interest,  is  only  leqnind 
to  be  joined  in  any  proceeding  in  equity,  in  re^gard  to  the  contract,  for  the  por- 
pose  of  having  the  decree  conclude  his  rights,  and  thaa  oonclode  all  fatore 
litigation.  So  that,  in  all  sach  cases,  when  the  coort  of  chancery  can  see,  in 
the  particular  case,  that  there  exists  no  necessity  for  the  joinder  of  snch  party 
on  that  accoant,  it  will  not  be  required, — especially  after  the  case  has  gone  to 
a  hearing. 


A  nominal  party  to  a  contract ,  in  regard  to  which  a  suit  in  equity  is 
who  is  80  divested  of  all  interest  as  not  to  be  a  necessary  party  to  the  bill,  is  a 
competent  witness  in  the  case. 

Where  usury  has  been  paid  upon  a  note,  in  pursuance  of  a  contract  made  at  the 
time  of  its  execution,  and  the  payee  seeks  afterwards  to  enforce  the  collectioa 
of  the  note  by  a  suit  at  law,  a  court  of  equity,  upon  a  bill  brought  bj  the  maker 
of  the  note,  will  order  that  the  sum  so  paid  be  allowed  as  a  pajmenC  upon  the 
note,  computing  simple  interest. 

But  where  usury  has  been  paid  upon  notes,  which  have  been  subsequently  put  in 
suit,  and  judgments  have  been  recovered  upon  them  and  satisfied  in  full,  which 
judgments  still  remain  unreversed,  a  court  of  equity  will  not  interfere  to  relieve 
the  party  making  snch  usurious  payments. 

Any  defence,  which  might  be  interposed  at  law  to  defeat  a  recovery  upon  a  con- 
tract, or  a  portion  of  it,  must  be  so  interposed,  or  it  is  concluded  by  the  judg- 
ment 

It  is  in  accordance  with  the  usual  equity  practice,  when  a  party  seeks,  in  a  court 
of  chancery,  to  obtain.relief  against  a  portion  of  the  amount  doe  upon  a  contract 
attempted  to  be  enforced  against  him  at  law,  and  is  successful,  to  have  the 
entire  case  finished  in  the  court  of  chancery,  so  as  to  put  an  end  to  any  farther 
iitigation  between  the  parties  in  reference  to  the  entire  contract; — although  there 
•are  many  exceptions  to  this  practice. 

Where  the  orator  alleged  in  his  bill,  that  a  fonner  firm,  of  which  he  was  a  man- 
ber,  and  of  which  he  was  now  the  sole  represenative  in  interest,  had  made 
payments  to  the  derendant  of  usurious  interest  upon  notes  which  the  defendant 
was  now  seeking  to  enforce  against  the  firm  by  a  suit  at  law,  and  also  alleged 
that  he  had  himself  paid  usurious  interest  to  the  defendant  vpaa  a  note  givsa 
by  him  to  the  defendant  in  the  course  of  his  individual  business,  which  note  hs 
tiad  subsequently  paid  in  full,  and  prayed  that  he  might  be  allowed  for  the  pay* 
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tneoto  so  made,  and  the  biU  was  aot  demurred  to,  Dor  objected  to,  in  the  court 
below*  on  the  ground  of  imiltifarioDaDeas,  it  waa  held,  that  relief  ahoold  be 
afforded  the  orator  for  all  the  payments  so  made,  althoogh,  in  strictneas,  it  was 
involving  distinct  matters  in  the  same  bill. 

fn  this  case  the  orator  was  allowed  his  costs,  having  prevailed  upon  all  the  points 
litigated,  excepting  those  from  which  he  was  precladed  by  a  mere  technical  bar 
really  shatting  oat  the  tme  equity  of  the  case. 

Appeal  from  the  coart  of  chancery.  The  orator  alleged  in  his 
bill,  in  sabstance,  that  from  1828  until  1842  he  was  a  partner  in 
basiness  at  Montpelier  with  Luther  Cross ;  that  in  1842  he  pur- 
chased the  interest  of  Cross  in  the  property  of  the  firm,  and  exe- 
cuted to  him  a  bond,  conditioned  that  he  should  pay  all  debts  due 
from  the  firm ;  that  during  the  continuance  of  the  partnership  the 
firm  IxHrrowed  Tarious  sums  of  money  of  the  defendant,  for  which 
they  gave  him  their  note,  and  for  which  they  agreed  to  pay  him 
interest  annually  at  the  rate  of  twelve  per  cent;  that  towards  such 
usurious  interest  they  paid  the  defendant  rarious  sums  of  money, 
and  gave  him  several  notes,  which  notes  the  defendant  had  put  in 
suit,  and  obtained  judgments  thereon,  which  had  been  fiiUy  paid  and 
satisfied  by  the  orator ;  that  the  defendant  still  held  two  notes,  one 
for  9400,00,  and  the  other  for  $200,00,  given  by  the  firm  during 
the  existence  of  the  partnership,  upon  which  the  firm  had  made 
various  payments  of  usurious  interest,  and  the  collection  of  which 
notes  the  defendant  was  seeking  to  enforce  by  a  suit  at  law,  now  pen- 
ding in  court ;  that  the  orator  had  also,  in  the  course  of  his  individ- 
ual business,  executed  to  the  defendant  his  own  note,  signed  by 
Cross  as  surety,  for  9125,00,  for  a  pair  of  oxen,  upon  which  he 
agreed  to  pay  the  defendant  interest  annually,  at  the  rate  of  twelve 
per  cent,]  and  that  he  had  paid  this  last  note  in  full,  including  a 
large  amount  of  usurious  interest  upon  the  same.  And  the  orator 
prayed,  that  an  account  might  be  taken  of  the  amount  of  usu- 
rious interest  paid  by  him,  or  by  the  partnership,  to  the  defendant, 
^d  that  the  defendant  might  be  ordered  to  repay  the  same  to  the 
orator,  or  to  dlow  the  same  upon  the  notes  in  suit,  and  for  an 
injunction,  and  for  general  relief. 

The  defendant  answered,  denying  that  the  firm  ever  agreed  to 
pay  him  usurious  interest,  or  that  he  ever  received  usurious  interest 
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from  them;  but  admitting  that  he  had  received  from  the  orator,  upon 
the  note  for  f  125,00,  a  small  sum  above  the  interest  at  the  rate  of 

six  per  cent. 

The  answer  was  traversed  and  testimony  was  taken.  Luther 
Cross  was  examined  as  a  witness  on  the  part  of  the  orator ;  and  \l\b 
testimony  tended  to  sustain  the  allegations  in  the  bill.  It  appeared 
that  the  writ,  in  the  action  at  law  upon  the  notes,  in  favor  of  the 
defendant,  had  been  served  by  attaching  the  property  of  the  orator ; 
and  that  the  orator  had  deposited  with  Cross  $800,00  in  money,  for 
the  purpose  of  fully  indemnifying  him  against  any  judgment  which 
might  be  recovered  against  him  in  that  suit.  The  defendant  filed 
a  motion  to  suppress  the  testimony  of  Cross.  Other  testimony  wa» 
taken,  the  substance  of  which  is  sufficiently  detailed  in  the  opinion 
of  the  court. 

It  was  referred  to  a  master,  to  ascertain  and  report  the  sums  paid 
to  the  defendant  by  Day  and  Cross  as  usurious  interest  upon  the  two 
notes  in  suit,  and  upon  all  other  notes  executed  to  him  by  the  firm, 
excepting  those  notes  upon  which  the  defendant  bad  recovered  judg- 
ments. The  master  reported,  that  the  amount  of  usurious  interest 
paid  to  the  defendant  previous  to  the  date  of  the  note  for  $400,  ex- 
cepting the  payments  upon  the  notes  which  had  passed  into  judg- 
ments, was  f  57,78;  and  that  there  was  paid  on  the  note  for  $400,  as 
usurious  interest,  September  1, 1838,  $24,00, — ^November  7,  183», 
$24,27,— and  September  1,  1840,  $24,00. 

The  court  of  chancery, — Redfield,  Ch.,— decreed,  that  the  sum 
of  $57,78  be  applied  upon  the  note  for  $400,00,  as  a  payment  at  its 
date,  that  $24,00  be  applied  upon  said  note,  as  a  payment  made 
September  1, 1838,— $24,27  as  a  payment  made  November  27, 1839, 
•—and  $24,00  as  a  payment  made  September  1, 1840 ;  that  the 
clums  of  the  orator  (or  payments  made  upon  the  notes  which  had 
p  passed  into  judgments,  and  upon  the  note  for  $125,00,  signed  by  the 
(Hrator,  and  by  Cross  as  surety,  should  be  disallowed ;  and  that  no 
costs  should  be  allowed  to  either  party.  From  this  decree  the  defen- 
dant appealed. 

/.  A.  Vail  and  L.  B.  Peck  for  orator. 

O.  U.  Smith  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  this  case  the  orator  seeks  relief,  in  regard  to 
notes  in  sait,  at  law,  against  himself  and  Luther  Cross,  who  was  his 
partner  at  the  time  the  notes  were  given,  but  who  has  since  a»> 
signed  all  his  interest  to  the  orator,  and  taken  a  bond  to  indemni- 
fy himself  against  all  debts,  and  subsequently  received  a  deposit  of 
money  amply  sufficient  to  cover  all  damages  and  costs,  which  may 
by  any  possibility  ever  be  recovered  upon  the  notes.  The  biti  al- 
leges, that  the  notes  were  given  for  money  borrowed  upon  usurious 
interest,  and  that  upon  those  notes,  and  some  others  set  forth  in  the 
lull,  a  large  amount  of  usury  had  been  paid. 

1.  It  is  objected,  that  Cross  is  a  necessary  party  to  this  bill.  I 
have  no  doubt  he  might,  with  perfect  propriety,  have  joined  as  a  co- 
plaintiff,  upon  the  ground,  merely,  of  being  a  party  to  the  suit  at  law, 
and  so  legally  interested,  prima  facte,  to  defeat  the  suit.  This,  in 
genera],  is  necessary,  in  order  to  put  a  quietus  upon  the  litigation. 
But  courts  of  equity  always  exercise  a  discretion  in  regard  to  these 
formal  parties,  who  are  not  in  fact  interested  in  the  enent  of  the  liti- 
gation, and  upon  whom  the  decree  is  not  intended  to  operate,  by 
way  of  requiring  them  to  do  any  positive  act.  Story's  Eq.  PI.  147, 
$  153.  1  Daniels'  Ch.  Pr.  248,  and  note.  At  all  events,  a  nomi- 
nal party  to  the  contract,  who  has  assigned  all  his  interest,  is  only 
required  to  be  joined  in  any  proceeding  in  equity,  in  regard  to  the 
contract,  for  the  purpose  of  having  the  decree  conclude  his  rights, 
and  thus  conclude  all  future  litigation.  So  that,  in  all  such  cases, 
when  the  court  of  chancery  can  see,  in  the  particular  case,  that 
there  exists  no  necessity  for  the  joinder  of  such  party  on  that  ac- 
count, it  will  not  be  required,^-especially  after  the  case  has  goae  to 
a  hearing.  And  where  the  testimony  of  the  assignor  is  taken,  dis- 
claiming all  interest,  as  in  the  present  case„  the  assignor  will  be 
concluded  by  such  admission  upon  the  record,  and  so  by  the  decree 
passed  in  faith  of  that  admission.  This  was  expressly  decided  iq 
MeConneUy,  McConnell,  11  Yt.  290. 

2.  There  is  no  pretence  that  Cross,  at  the  time  of  the  hearing, 
had  any  interest  in  the  subject  matter  of  this  suit.  If  not  a  neces- 
sary party  plaintiff  then,  he  was  a  competent  witness.  And  the  tes- 
timony very  clearly  estaUishes  the  fact  of  the  payment  of  usury,  ii^ 
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pursuance  of  a  contract  made  at  the  time  of  the  loan.  His  testimony, 
too,  is  so  far  corroborated  by  the  circumstances  of  the  case,  the 
memoranda  upon  the  notes,  and  especially  the /arm  of  the  denial  in 
the  answer, — denominating  the  sums  allowed,  as  "  discoaiils,"  and 
not  as  extra  interest, — ^that  we  have  no  doubt  it  is  sufficient  to  over* 
come  the  answer.  The  only  difficulty  we  have  found  in  this  case 
has  been  in  regard  to  the  claims  of  the  orator,  which  were  disalr 
lowed  by  the  court  of  chancery. 

3.  There  was  usury  paid  upon  a  note  for  one  hundred  dollars, 
which  was  indorsed  down  to  fifty  dollars.  This  note  was  subae- 
quently  sued,  and  went  into  judgment,  and  was  paid  upon  the  exe- 
cution which  issued.  But  the  interest  seems  to  have  been  paid  by 
giving  other  notes,  some  payable  to  Cummings  and  one  to  another 
person ;  and  these  notes  have  also  been  sued  and  collected  in  the 
same  way.  All  payments,  which  were  ultimately  made  upon  judg- 
ments and  executions,  were  disallowed  in  the  court  below,  as  not 
being  recoverable  in  any  suit  whatever,  so  long  as  these  judgments 
remained  in  force.  We  are  finally  of  opinion,  that  the  judgment, 
or  decree,  was  correct,  in  excluding  these  payments. 

It  has  always  been  held,  that  any  defence,  which  might  be  inter- 
posed at  law  to  defeat  the  recovery,  or  a  portion  of  it,  must  be  so 
interposed,  or  it  is  concluded  by  the  judgment ; — and,  at  all  events, 
that  when  the  specific  money,  sought  to  be  recovered  back,  was 
finally  paid  upon  a  judgment,  the  recovery  cannot  be  had.  Thatcher 
v.  Gammon,  12  Mass.  268.  Steward  v.  Doumer,  8  Vt.  920.  And 
the  same  principle  is  implied  in  all  those  decisions,  where  a  warrant 
of  attorney  to  confess  judgment,  and  judgments  confessed,  upon 
usurious  contracts,  have  been  set  aside  upon  that  ground,  or  execu- 
tion stayed,  until  that  fact  could  be  determined  upon  a  feigned  issue. 
That  is  the  practice  of  the  courts  of  law,  in  regard  to  all  judgments 
entered  upon  warrants  of  attorney.  Richmond  v.  Roberts,  7  Johns. 
319.  Cooke  v.  Jones,  Cowp.  727.  Everitt  v.  Knapp,  6  Johns.  331. 
Duncan  v.  Thomas,  Dougl.  196.  In  this  case  no  judgment  had 
been  confessed,  under  the  warrant.  Bullbr,  J.,  said,  the  "  court 
bad  the  same  jurisdiction,  as  if  the  judgment  had  actually  been  en« 
tered  up."     See,  also,  Starr  v.  Schuyler,  3  Johns.  139,  and  note. 

4  Many  questions  in  regard  to  the  timiC  of  the  payment  of  usury. 
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under  the  English  statute,  have  arisen,  which  have  a  nuMre  or  less 
direet  bearing  upon  this  question  of  the  effect  of  a  Judgment  upon 
the  original  contract, — ^but  none  of  them,  perhaps,  directly  affect* 
ing  the  question  raised  in  this  ease.  Thej  will  be  referred  to  in 
the  subsequent  case  of  Chew  t.  Albetj  in  Orleans  county,,  reported 
in  this  vdume*  The  case  of  JRontntii^  ▼.  Dunham^  5  Johns.  Gh.  R. 
122,  which  is  relied  upcMi  by  the  plaintiff's  counsel  as  most  in  point, 
as  justifying  this  court  in  allowing  the  orator  to  recover  the  usury 
paid  in  pursuance  of  the  several  judgments,  shows  very  folly  the 
history  of  the  decisions  at  common  law  upon  this  subject,  and  is 
here  referred  to  for  that  purpose.  But  the  case  is  not  in  point,  to 
justify  relief  in  the  present  case ; — for  1st,  The  bill,  in  that  case, 
was  brought  expressly  for  setting  aside  the  judgment ; — and  2d,  The 
judgments  were  mere  confessions,  under  warrants  of  attorney,  such 
as  we  have  seen  are  always  relieved  against  at  common  law,  even. 

5.  But  the  very  foil  examination,  which  we  have  given  this  case, 
has  induced  us  to  recommend  to  the  chancellor  of  this  circuit  to 
modify  his  decree  in  some  respects,  fix  the  purpose  of  reaching  the 
more  perfect  equity  of  this  case,  as  it  seems  to  us. 

1.  We  think  it  more  in  accordance  with  the  usual  equity  practice, 
that  the  case  should  h^  finished  in  the  court  of  chancery ; — althougli 
there  are  many  exceptions  to  this  practice. 

2.  As  the  bill  is  not  demurred  to,  ox  objected  to,  as  we  under- 
stand, in  the  court  below,  on  the  ground  of  multifariousness  ^  we 
think  it  best  that  the  orator  should  have  relief  in  regard  to  whatever 
usury  was  paid  upon  the  note  for  the  oxen ; — ^which,  in  the  greatest 
strictness,  might  be  liable  to  the  objection  of  involving  distinct  mat* 
ters  in  the  same  bill,  but  which  may  well  be  included  in  this  decree, 
when  modified  as  above  recommended. 

3.  As  the  orator  has  really  prevailed  upon  all  the  points  litigated, 
but  for  the  judgments  at  law,  which  is  a  mere  technical  bar  and 
really  shuts  out  the  true  equity  of  the  case,  we  recommend  the 
chancellor  to  allow  the  orator  his  costs  in  the  court  of  chancery. 
In  this  court  he  will  be  entitled  to  them^  as  matter  of  right 

The  decree  of  the  chancellor  is  reversed,  and  the  case  remanded, 
to  be  proceeded  with  according  to  the  fdk'egoing  recommendation,^ 
that  is,  that,  upon  computing  all  sums  of  usury,  upon  all  the  demands 
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named  in  tlie  orator's  bill,  which  sums  were  not  uUimatefy  paid  ^ 
anjuifgmenis,  and  the  coats  in  the  suit  in  chancery,  on  the  part  of 
the  orator,  in  that  court  and  in  this,  the  amount  be  set  against  the 
sum  of  the  defendant's  claim  in  the  suit  at  law,  including  his  costs 
in  the  court  of  law  to  the  time  of  the  decree ;  and,  if  the  balance  is 
in  favor  of  the  defendant,  he  be  decreed,  upon  the  payment  of  the 
•amci,  to  surrender  the  note,  or  notes,  in  suit,  to  be  cancelled,  aiid, 
if  in  favor  of  the  orator,  he  have  a  decree  for  the  same,  and  execu* 
tioQ  after  sixty  days. 
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James  Mullen  v.  James  Gilkinson,  2d. 

^  IXvg  well  Mttled  by  repeated  adjj^ications  in  this  itate,  that  if  a  party,  ander  a 
\       contract  to  labor  for  a  apecifild  period,  leave  the  service  of  the  party  with 
I      whom  he  contracted,  beforephe  expiration  of  the  time  and  without  anfficient 
^     canae,  he  cannot  aoatain  an^tion  thereon. 

I  It  ia  no  snfficient  cause  for  abandoning  such  contract,  that  the  party  was  employed', 
f  with  his  own  consent,  npon  work  not  contemplated  at  the  time  the  contract 
V.  was  made. 

Nor  that  the  person  making  snch  contract  had  difficnlty  with  another  person  in 
the  service  of  his  employer,  and  his  employer  refased,  npon  his  solicitation,  to 
discharge  snch  other  person. 

Book  Accounrr.  Judgment  to  account  was  rendered,  and  anr 
auditor  was  appointed,  who  reported  the  facts  substantially  as  fol» 
lows. 
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The  plaintiff's  tccoant  was  for  about  three  months'  labor,  which 
was  performed  fat  the  defendant  und^  a  contract  that  lie  would  labor 
for  him  seven  months,  at  eleven  dollars  a  month.  It  appeared  that 
the  defendant,  not  having  sufficient  work  upon  his  farm  to  keep  the 
plaintiff  busy,  employed  him,  with  his  consent,  in  ditching  for  other 
people  and  received  the  pay  therefor  himself.  It  also  appeared,  that 
the  plaintiff  had  some  difficulty  with  another  person,  also  in  the 
service  of  the  defendant,  and  solicited  the  defendant  to  discharge 
such  person,  and  tliat,  upon  the  defendant's  declining  to  do  00,  the 
plaintiff  abandoned  the  service  of  the  defendant  and  commenced 
this  action  to  recover  for  the  labor  which  he  had  performed  under 
.  the  contract. 

The  county  court  rendered  judgment  upon  the  report  in  fiivor  of 
the  defendant.    Exceptions  by  plaintiff. 

J.  D.  Sioddard  for  plaintiff. 

— for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.    This  was  a  suit  to  recover  f<^  the  personal  servi* 
ces  of  the  plaintiff.    Upon  the  fkcts  detailed  in  the  auditor's  rqtort, 
the  county  court  rendered  judgment  for  the  defendant;  and  the 
question  here  raised  for  consideration  is,  whether  that  judgment  was 
errcmeons.    As  the  services  of  the  plaintiff  were  rendered  under  a  ^ 
vontract  for  a  fixed  period  of  labor,  anws  the  plaintiff  left  the  ser-    w 
vice  of  the  defendant  without  his  coDsenand  before  the  fiiJfilment   - 
^f  the  contract^  his  right  to  recover  forlhe  services  actnall/  sen-  ^ 
€ered  must  depend  upon  the  fact,  whether  the  plaintiff  had  soffi*  * 
'wfyoX  cause  for  leaving  the  employment  of  the  defendant,    ("or  it  is^ 
Well  settled  by  repeated  adjudications  in  this  state,  tliat  if  a  party,   1 
under  a  contract  to  labor  for  a  specified  period,  leave  the  service  of   | 
the  party  with  whom  he  contracted,  before  the  eiqpbation  of  the  time    f 
"and  without  sufficient  cause,  he  cannot  sustain  an  action  thereon.  -^ 
Hair  V.  Bell,  6  Vt.  35. 

The  question  then  arises,  had  the  plaintiff  eufficient  cause  to  jna^ 
tify  his  leaving  the  service  of  the  defendant?  The  case  finds,  thai 
the  defendant  employed  the  plaintiff  a  portion  of  the  time  in  ditdh 
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ing  upon  lands  other  than  the  defendant's ;  but  this  would  furnish 
no  sufficient  cause  for  abandoning  the  contract,  inasmuch  as  the  em* 
ployment  was  with  the  consent  of  the  plaintiff.  Hair  v.  Bell,  ub, 
supra.  Indeed,  the  case  does  not  disclose  a  single  fact,  that  furnishes 
the  slightest  justification  to  the  plaintiff  for  leaving  the  service  of 
the  defendant.  The  services  rendered  by  the  plaintiff  were  under 
a  contract  to  labor  for  the  defendant  seven  months.  It  was  an  en- 
tire contract,  and  the  performance  of  it  was  a  condition  precedent 
to  the  plaintiff's  right  of  recovery. 

The  judgment  of  the  county  court  was  correct  and  is  affirmed. 


Alfred  Morrill  v.  John  G.  Aden. 

Infancy  is  a  good  bar  to  an  action  foonded  upon  a  false  and  frandulent  warranty 
npoD  the  sale  of  a  horse,  whether  sach  action  is  in  form  ex  deUcio,  or  tx  con-  . 
tractu,  < 

Bot  the  infant  mnst  either  affirm  or  avoid  the  entire  contract;  and  if  he  choose  to 
affirm  it,  after  he  becames  of  age,  by  fringing  an  action  upon  the  notes  given 
npon  consideration  of  the  sale,  he  cannot,  upon  his  plea  of  infancy,  preclude 
the  defendant  from  taking  advantage  of  the  false  warranty,  in  any  proper  man- 
ner, as  a  defence. 

It  is  well  settled,  that  a  contract  may  be  avoided  for  an  entire  want  of  considera- 
tion, or  failure  of  consideration.  But  where  tbe  plaintiff  sold  a  clock  and  a 
horae  for  a  harness  and  two  promissory  notes,  and  falsely  and  frandaiently 
warranted  the  horse  to  be  safe  and  kind,  and  it  appeared  that  the  horae  had 
sach  an  inveterate  habit  of  kicking  as  to  render  him  worthless,  it  was  held,  that 
there  was  not  such  an  entire  failure  or  want  of  consideration  as  to  constitute  a 
defence  to  the  notes,  notwithstanding  the  clock  bad  not  been  in  fifbt  delivered 
by  the  plaintiff. 

Bat  it  was  held,  that  the  failure  of  consideration,  in  snch  case,  was  such  as  to 
authorize  the  defendant  to  rescind  the  entire  contract;  and  it  appearing  that  he 
had  offered  to  do  so  in  reasonable  time,  and  that  the  plaintiff  had  refused  to 
receive  the  horse  and  surrender  the  notes  and  harness,  it  was  held,  that  this 
constituted  a  sufficient  defence  to  an  action  upon  the  notes. 
64 
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Assumpsit  upon  two  promissory  notes,  dated  Jone  5,  1645.  The 
defendant  pleaded  the  general  issue,  and  also  pleaded,  in  ofiset,  that, 
on  the  5th  day  of  June,  1845,  in  consideration  that  the  defendant 
would  purchase  of  the  plaintiff  a  certain  mare,  the  plaintiff  war- 
ranted the  said  mare  to  be  kind  and  safe  in  the  harness  and  suitable 
for  the  use  of  the  defendant's  family ;  and  he  averr^  a  breach  of 
the  warranty.  Trial  by  jury,  June  Term,  1846, — Kellogg,  J., 
presiding. 

On  trial,  tlie  plaintiff  having  given  in  evidence  the  notes  declared 
upon,  the  defendant  proved,  that  on  the  5th  day  of  June,  1845,  the 
plaintiff  sold  to  the  defendant  a  horse  and  a  clock,  for  which  the 
defendant  was  to  deliver  to  the  plaintiff  a  harness  and  the  two  notes 
declared  upon;  and  that  the  defendant  delivered  the  harness  and 
the  notes  to  the  plaintiff,  and  the  plaintiff  delivered  the  mare  to  the 
defendant ;  but  there  was  no  proof,  that  the  clock  had  ever  been 
delivered.  The  defendant  also  proved,  that  the  plaintiff  then  war- 
ranted the  mare  to  be  kind  and  safe  for  any  person  to  use;  but  that, 
in  fact,  the  mare  had  such  an  inveterate  habit  of  kicking,  that  she 
could  not  be  harnessed  without  being  fettered,  that  she  was  an  un- 
safe and  dangerous  beast  to  use,Mhat  by  reason  of  her  habit  of  kick- 
ing she  was  nearly  or  quite  worthless,  that  all  this  was  well  known 
to  the  plaintiff  before  the  sale,  and  that  the  defendant,  upon  the 
same  5th  of  June,  1845,  upon  discovering  the  vicious  habits  of  the 
mare,  requested  the  plaintiff  to  receive  her  back  and  surrender  the 
harness  and  notes, — which  the  plaintiff  declined  doing.  The  plain- 
tiff then  proved,  that  at  the  time  of  the  sale  and  warranty  he  was 
under  twenty  one  years  of  age. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintiff,  by  consent, 
for  the  amount  of  the  notes,  under  a  rule,  that  the  court  should  en- 
ter a  judgment  for  the  plaintiff,  or  defendant,  as  the  case  might  be, 
with  liberty  to  the  parties  to  except. 

The  coivt  rendered  judgment  for  the  defendant.  Exceptions  by 
plaintifT 

A,  Underwood  for  plaintiff. 

1.  There  is  a  variance  between  the  allegations  in  the  plea  in  ofiset 
and  the  proof, — the  sale  of  the  clock  not  being  alleged  as  a  portion 
of  the  consideration  for  the  harness  and  notes  delivered  by  the  dc- 
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fendaiit.  1  Chit.  PL  263,  271.  CurUy  v.  Dean,  4  Conn.  265.  3 
Stark.  £v.  1548-1562.  Swallow  v.  Beaumont,  2  B.  &  A.  765. 
White  V.  Wilson,  2  B.  &  P.  116.  Vail  y.  Strong,  10  Vl  457.  1 
Greenl.  Ev.  79. 

2.  The  miiK>rity  of  the  plaintiff  is  a  complete  defence  to  the  plea 
in  ofiset.  There  was  not  a  total  failure  of  the  consideration  of  the 
notes ;  and  nothing  shcM't  of  this  would  defeat  them.  Issue  is  joined 
upon  the  plea  in  ofiset,  and  a  breach  of  warranty  is  the  gist  of  the 
matter.  To  this  the  plaintiff's  minority  is  a  complete  answer ;  and 
he  is  therefore  en  tided  to  judgment  on  the  verdict.  Jennings  v. 
RundaU,  8  T.  R.  335.  1  Keb.  778.  1  Lev.  169.  Green  v.  Green- 
^oiift,  4  E.  C.  L.  375.  2  Kent  241.  Chit,  on  Cont  123.  2  Stark. 
Ev.  724.     West  v.  Moore,  14  Yt  448. 

T.  Howard  for  defendant 

The  case  of  West  v.  Moore,  14  Yt.  447,  is  not  {^plicable  to  this 
case.  That  was  an  attempt,  by  an  action  of  tort,  to  hold  an  infant 
liable  for  a  false  warranty  that  a  horse  was  of  a  certain  age;  where- 
as in  the  case  at  bar  the  infant  asks  the  court  to  allow  him  to  use 
his  privilege  for  the  purpose  of  enforcing  a  contract  founded  in 
firaad,  and  without  consideration. 

It  is  well  settled,  that,  if  the  consideration  of  a  contract  fail,  or  if 
there  were  no  consideration,  this  will  constitute  a  full  defence  under 
the  general  issue.  2  Yt.  439.  4  Yt.  174.  10  Mass.  254.  15 
Johns.  230.  19  Johns.  53.  1  Stark.  Ev.  280.  The  cases  of  Farr 
w.  Sumner,  12  Yt.  28,  and  Bigelow  v.  Kinney,  3  Yt.  353,  fully  au*- 
thorize  a  recovery  by  the  defendant  under  the  plea  in  ofi&et 

The  doctrine,  that  an  infant  may  rescind  his  contract  and  yet  re- 
tain the  consideration,  is  wholly  destitute  of  principle,  and  is  not 
sustained  by  the  authorities.  In  such  case  the  parties  are  in  the 
same  situation,  as  if  the  contract  had  never  existed. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  is  assumpsit  on  two  notes  payable  in  specific  ar* 
tides.  The  general  issue  was  pleaded,  and  also  a  plea  in  offset, 
and  issue  was  joined  to  the  country. 

It  appears  by  the  exceptions,  that  the  consideration  of  the  notes 
was  the  sale  to  the  defendant  of  a  mare  and  a  clock.    In  addition 
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to  these  notes  the  defendant  delivered  to  the  plaintiff,  at  the  time  he 
received  the  mare,  a  harness.  The  clock  was  never  delivered.  The 
plea  in  ofl&et  is  founded  upon  a  warranty,  that  the  mare  was  kind 
and  good  to  work,  whereas,  in  truth,  she  had  an  inveterate  habit 
of  kicking,  so  that  she  could  not  he  harnessed  without  being  fetter- 
ed, and  was  unsafe  and  dangerous  to  use,  and  worth  little  or  nothing. 
The  case  shows,  that  the  plaintiff  knew  of  these  vicious  qualities  of 
the  animal  when  he  sold  her  to  the  defendant.  The  reply  which 
the  plaintiff  makes  is,  that  he  was  under  twenty-one  years  of  age, 
when  he  made  the  warranty. 

On  the  principles  of  the  case  of  West  v.  Moore,  14  Vt.  447,  it  is 
obvious,  that  the  offset  cannot  be  sustained.  In  that  case  the  action 
was  brought  in  fornf  ex  delicto,  and  yet,  being  founded  upon  a  con- 
tract, the  court  held  that  it  was  governed  by  the  same  principles,  as 
if  it  had  been  assumpsit.  Here  it  is  assumpsit ;  had  it  been  other- 
wise, this  matter  could  not  have  been  pleaded  as  an  offselt 

In  analogy  to  the  case  of  Bigelow  v.  Kinney,  3  Yt  353,  I 
think  the  whole  contract  must  stand  or  fall  together.  It  was  com- 
petent for  the  plaintiff,  when  he  came  of  age,  to  have  disaffirmed 
the  whole  bargain,  returning  the  harness  and  the  two  notes  to  the 
defendant  and  demanding  the  mare.  Instead  of  doing  so,  he  has, 
by  bringing  this  suit,  chosen  to  affirm  it,  in  all  respects,  except  that 
he  wishes  to  extricate  himself  from  that  portion  of  it,  which  binds 
him  to  the  observance  of  good  faith  and  common  honesty  in  the  ful- 
filment of  it.  To  permit  him  to  do  this  would,  instead  of  affording 
a  salutary  and  necessary  protection  to  infants  from  their  contracts 
generally,  enable  them  to  use  this  privilege  for  the  perpetration  of 
frauds  upon  others.  This  would  be  manifest  injustice.  On  this 
ground  I  am  of  opinion,  that,  by  thus  affirming  the  contract  on 
his  part,  he  is  estopped  from  setting  up  infancy  as  a  defence  to  that 
portion  of  the  contract  obligatory  upon  him.  To  adopt  the  language 
of  Prentiss,  J.,  in  the  case  above  cited,  '*  Nothing  is  clearer,  than 
that  a  party  cannot  affirm  an  entire  contract  in  part  and  avoid  it  in 
part."  However,  the  court  have  chiefly  regarded  the  present  case 
under  another  aspect, — ^that  is,  under  the  plea  of  the  general  issue. 

It  is  well  settled,  that,  upon  an  entire  want  of  coniiideration,  or 
failure  of  consideration,  the  contract  may  be  avoided.  If  the  consid- 
eration for  the  notes  had  not  included  a  clock,  as  well  as  the  mare, 
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which  clock,  though  not  deliTered,  for  aaght  that  appears  the  plain- 
tiff was  able  and  willing  to  deliver  in  accordance  with  the  contract, 
we  should  have  no  hesitation,  from  the  facts  stated,  in  coming  to  the 
conclusion,  that  the  mare  might  be  regarded  as  affording  no  legal 
support  to  the  promise  on  the  part  of  the  defendant.  In  such  case 
he  could  not  only  resist  the  payment  of  the  notes,  but  could  main- 
tain trover  for  the  harness  actually  delivered.  This  last  point  was 
so  decided  on  the  present  circuit,  in  a  case  in  Windsor  county.*  The 
main  facts  were  substantially  the  same  as  here,  except  that  no  ques- 
tion  of  infancy  arose.  A  recovery  was  resisted  solely,  or  chiefly,  on 
the  ground  that  the  contract  of  sale  was  made  on  Sunday,  and  that, 
both  parties  being  equally  in  fault,  potior  est  conditio  defendentis. 
This  defence  was  not,  however,  allowed  to  prevail. 

The  sale  of  the  horse  and  clock  on  one  side  for  the  harness  and 
notes  on  the  other  constituted  an  entire  contract ;  and  a  failure  of 
value  as  to  one  of  the  articles  would  not  necessarily  render  the  whole 
contract  without  consideration,  and  for  that  reason  avoidable.  It  is 
possible,  that  an  inquiry  as  to  the  value  of  the  clock  might  be  gone 
into  before  the  jury,  and  the  damages  be  reduced  pro  tanto.  The 
authorities  on  this  point  are  conflicting,  and  we  give  no  opinion 
respecting  it. 

We  think,  however,  that  the  failure  of  consideration  here  was  to 
such  an  extent,  as  to  authorize  the  defendant  to  rescind  the  contract 
altogether.  This  he  offered  to  do,  in  a  reasonable  time.  Even  if 
he  had  the  right  to  recoupe  the  damages,  or  have  them  cut  doivn  to 
th^  value  of  the  clock,  still  the  purchase  of  the  horse  may  have  • 
constituted  the  main  inducement  to  the  bargain,  without  which  it 
would  not  have  been  entered  into ;  and  on  that  ground  he  ought  to 
be  allowed,  at  his  own  option,  to  treat  it  entirely  as  invalid.  This 
is  a  doctrine  in  accordance  with  equity  and  justice,  and  sanctioned 
at  law,  as  well  as  in  equity,  by  the  best  authorities.  Chancellor 
Kent  says,  [2  Kent  470,]  "  If  a  title  to  a  part  of  the  chattels  sold 
had  totally  failed,  so  as  to  defeat  the  object  of  the  purchase,  a^  if 
A.  should  sell  B.  a  pair  of  horses  for  carriage  use,  and  the  title  to 
one  of  them  should  fail,  it  is  evident,  from  analogous  cases,  that  the 
whole  purchase  might  be  held  void,  even  in  a  court  of  law.''     A 

*  Adams  v.  Gay,  ante^  pa^e  358. 
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similar  principle  was  adopted  by  Lord  Kenyon,  in  reelect  to  the 
purchase  of  three  lots  of  real  property  at  auction,  the  title  to  two  of 
which  failed.  Chambers  ▼.  Griffiths,  1  Esp.  R.  150.  See,  also,  11 
Johns.  525.  As  applied  in  chancery,  Lord  Broughasi,  it  is  trae, 
was  only  inclined  to  admit  the  rule,  with  the  qualification,  thai  there 
was  some  connection  between  the  different  lots,  so  that  a  presumption 
shoud  be  afforded,  that  the  purchaser  would  not  have  made  the  pur- 
chase, had  he  been  aware  of  the  true  state  of  facts.  8  Cond.  Ch. 
R.  516. 

On  the  whole,  the  judgment  of  the  county  court  is  affirmed. 


Seth  Bueroughs  v.  Walter  Wright,  Moses  Kittredge  and 
James  Ramsay. 

[Same  Case,  16  Vt.  619.] 

Where  property  has  been  attached  by  one 'officer,  and  is  in  hk  caitody,  a  re- 
torn  by  another  officer,  who  also  holds  a  writ  of  attachment  afainsl  the  owner 
of  the  property,  that  he  has  attached  the  same  property,  subject  to  the  first  at> 
tachment, — still  leaving  the  property  in  the  poesession  of  the  first  attachio||r 
officer, — will  create  no  lien  upon  the  property ;  and  it  makes  no  difference,  that 
the  officer  making  the  first  attachment  was  one  of  the  plaintifi  in  the  second 
writ,  and  so  conld  not  serve  it, — nor  that  it  was  at  the  time  agreed  between 
the  two  officers,  that  the  writ  held  by  the  second  officer  should  stand  in  any 

,    particular  order  of  priority. 

^  • 

An  attachment  cannot  exist  without  custody,  or  possession,  either  by  the  officer » 
ot  by  his  servant. 

Where  an  officer  attaches  persona!  property  upon  three  writs  of  attachment,  and 
At  the  same  time  levies  an  execution  upon  the  same  property,  subject  to  the  at- 
tachment upon  the  three  writs,  and  takes  the  property  mto  his  possesskm,  and 
the  executions  obtained  upon  the  three  writs  first  served  are  placed  in  the  hands 
of  another  officer,  leaving  the  fourth  execution  in  the  hands  of  the  first  officer, 
this  gives  such  other  officer  no  right  to  take  the  property  from  the  poraession  of 
the  first  officer. 

And  it  makes  no  difference,  in  such  case,  that  the  second  officer,  upon  receiving 
the  executions,  demanded  the  property  of  the  first  officer,  and  he  consented 
that  it  might  be  taken,  if  such  consent  were  in  fact  revoked,  before  it  was  acted 
upon  by  the  second  officer. 
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And  if,  after  siKsh  coxwent  ia  revoked,  the  second  officer  take  the  property  into 
his  possesstoo,  he  has  no  right  to  retain  it,  as  against  the  first  officer;  and  the 
first  officer  will  not  become  a  trespasser  by  retaking  the  property,  to  be  di»> 
posed  of  upon  the  execation  still  retained  by  him ; — nor  will  he  become  a  tres- 
passer, as  to  the  second  officer,  by  any  subsequent  irregularity  in  his  proceed- 
ings upon  that  execution. 

If  an  execution  debtor  consent  that  his  property  may  be  sold  upon  the  execution 
without  advertisement,  the  sale  is  valid,  and  is  so  far  an  official  sale,  that  the 
officered  return  upon  the  execution  \s  prima  facie  evidence  in  favor  of  the  officer 
and  of  those  who  acted  under  him. 

Trespass  for  taking  certain  personal  property,  described  in  the 
plaintiff's  declaration.  Plea,  the  general  issue,  with  notice  of  spe- 
cial matter  of  defence,  and  trial  by  jury,  December  Term,  1844, — 
Redfield,  J.,  presiding. 

On  trial  the  following  facts  appeared.  The  defendant  Wright, 
who  was  a  deputy  sheriff,  held  four  writs  of  attachment  against  the 
defendant  Ramsay,  in  favor  of  Jacob  C.  Bean,  John  Bacon,  John 
Kelly  &  Co.  and  the  Farmer's  &  Mechanics'  Co., — ^the  three  first 
of  which  were  placed  in  his  hands  for  service,  and  the  fourth  he 
held  but  could  not  serve,  for  the  reason  that  he  was  one  of  the  com- 
pany who  were  plaintiffs.  Wright  went  to  Ramsay's  on  the  10th 
of  April,  1843,  taking  one  French  with  him,  for  the  purpose  of  mak- 
ing  an  attachment,  and  sent  for  the  plaintiff,  who  was  constable,  to 
come  and  serve  the  writ  in  favor  of  the  Farmers'  &  Mechanics'  Co., 
and  said  to  French,  that  he  should  wait,  until  Burroughs  came  to 
serve  that  writ,  before  he  proceeded  to  make  any  attachment.  The 
plaintiff  came  and  took  the  writ  in  favor  of  the  Farmers' d&  Mechan' 
ics'  Co.,  and  it  was  agreed  that  he  should  wait  and  attach  a  horse 
and  sleigh,  with  which  Ramsay,  who  was  then  absent,  was  expected 
soon  to  return.  Wright  then  proceeded  to  attach  the  property,  and 
was  making  his  return,  when  the  defendant  Kittredge  came  and  put 
into  Wright's  hands,  for  service,  an  execution  in  his  favor  against 
Ramsay  for  $919,05.  Ramsay  returned  without  the  horse  and  sleigh, 
and  it  was  then  arranged  between  Wright  and  the  plaintiff,  that  the 
plaintiff  should  return,  as  attached  upon  the  writ  in  favor  of  the 
Farmers'  and  Mechanics'  Co.,  the  same  property  which  Wright  re- 
taroed  upon  the  other  writs  and  the  execution  in  favOT  of  Kittredge, 
and  that  the  writ  in  favor  of  Bean  should  be  the  first  in  order  of  pri- 
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ority,  the  writ  iu  faror  of  the  Farmers'  &  Mechanics'  Co..  the 
second,  the  other  two  writs  next,  and  then  the  execution  in  faror  of 
Kittredge.  A  part  of  the  property  attached  was  left  in  the  posses- 
sion of  French,  and  the  remainder  in  that  of  Kittredge. 

Judgments  were  duly  obtained,  on  the  21st  of  April,  1843,  in  tbe 
actions  upon  which  these  writs  issued,  and  the  executions  were  placed 
in  the  hands  of  the  plaintiff  for  collection,  and  he  demanded  the 
property  of  Wright  on  the  22d  of  April,  1843.  Wright  consented 
that  he  might  take  the  property,  and  the  plaintiff  went  and  exam- 
ined it,  but  did  not  take  it  into  his  possession.  The  plaintiff  then 
advertised  the  property  to  be  sold  the  6th  day  of  May,  1843,  at  one 
o'clock  iu  the  afternoon,  upon  the  four  executions  in  his  hands.  On 
the  same  day  Wright  advertised  the  same  property  to  be  sold  upon 
Kittredge's  execution,  on  the  same  6th  of  May,  at  ten  o'clock  in  tbe 
forenoon,  and  the  plaintiff,  having  learned  this,  and  that  Wright  in- 
tended to  hold  on  upon  the  property  by  virtue  of  Kittredge's  execa- 
ti<Hi,  on  the  same  day,  by  direction  of  the  creditors,  or  some  of  them, 
took  down  his  advertisement  and  advertised  the  prq>erty  to  be  sold 
May  6,  1343,  at  nine  o'clock  in  the  forenoon.  After  this,  and  on 
the  same  day,  the  plaintiff  took  the  property  into  his  possession. 

On  the  fifth  day  of  May,  1843,  Ramsay  wrote  upon  Kittredge's 
execution  a  request  to  Wright  to  sell  the  property  on  that  execution, 
and  thereby  agreed  to  take  no  advantage  of  him  for  not  advertising 
it  according  to  law ;  and  on  the  same  day  the  defendants  took  the 
property,  and  Wright  sold  it  upon  Kittredge's  execution.  The  judg- 
ments in  favor  of  Jacob  C.  Bean,  John  Bacon  and  John  Kelly  & 
Co.  against  Ramsay  amounted  in  the  whole  to  $47,50 ;  and  Wright 
returned,  upon  Kittredge's  execution,  that  he  tendered  that  amount, 
and  all  legal  fees  upon  the  three  executions,  to  the  plaintiff,  and 
that  he  still  held  the  same,  the  plaintiff  having  refused  to  receive  it, 
and  that  he  had  paid  the  balance  of  the  avails  of  the  property,  being 
•103,23,  to  Kittredge. 

The  plaintiff  objected,  that  Wright's  return  upon  Kittredge's  ex- 
ecution was  not  competent  evidence  to  prove  the  facts  therein  stated ; 
but  the  court  overruled  the  objection. 

The  court  intimated,  that  they  should  charge  the  jury,  that,  if  the 
first  attachment  was  made  by  Wright,  and  he  was  to  be  considered 
as  having  the  custody  of  the  property  until  the  time  of  the  demand 
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made  bj  the  plaintiff, — which  seemed  to  be  implied  from  the  returns 
on  all  the  processes,  and  from  the  demand  itself, — his  assenting,  at 
that  time,  that  the  plaintiff  should  take  possession  would  not  change 
the  rights  of  the  parties,  until  the  plaintiff  had  actually  taken  pos- 
session under  such  permission  ;  that,  if  the  plaintiff,  before  that  was 
done,  became  aware  of  Wright's  intention  not  to  surrender  the  pos- 
session, and  to  sell  upon  Kittredge's  execution,  and  he  then  went 
and  took  possession  of  the  property,  he  would  be  in  no  better  condi- 
tion, than  if  Wright  had  never  given  any  such  consent ;  that,  con- 
sidering the  case  aside  from  any  surrender  of  possession  by  Wright, 
if  he  made  the  first  attachment,  and  retained  the  possession  of  the 
property,  the  return  of  the  attachment  by  the  plaintiff  upon  the  writ 
in  favor  of  the  Farmers'  &  Mechanics'  Co.  could  not  create  any 
lien  in  their  favor,  as  against  Wright,  or  the  creditors  in  the  pre- 
cepts in  Wright's  hands :  that  until  all  those  precepts  were  with- 
drawn, or  satisfied,  Wright  was  not  obliged  to  surrender  his  posses- 
sion, and  the  plaintiff  was  not  justified  in  taking  the  property  out  of 
his  possession,  until  Kittredge's  execution  was  satisfied ;  and  that,  af- 
ter it  was  so  taken,  Wright  might  lawfully  retake  the  property  and  sell 
it  upon  Kittredge's  execution,  in  the  manner  returned  thereon,  and 
appl/  thereon  the  entire  avails  of  the  sale,  unless  the  creditors  in 
the  other  executions,  besides  the  one  in  favor  of  the  Fanners'  d& 
Mechanics'  Co.,  perfected  their  lien  by  putting  their  executions 
into  Wright's  hands. 

The  plaintiff  submitted  to  a  verdict  for  the  defendant,  with  leave 
to  except. 

r.  5ar//e«  for  plaintiff. 

The  proposition,  that  the  Farmers'  &  Mechanics'  Co.,  to  create 
or  preserve  a  lien  upon  the  property,  should  have  put  their  writ 
into  Wright's  hands  is  effectually  answered  by  the  fact,  which  now 
appears  in  the  case,  that  Wright  was  one  of  the  plaintiffs  in  that 
suit. 

The  plaintiff  contends,  that  in  point  of  fact  the  attachments  were 
aimultaneous.  It  does  not  appear,  that  Wright  claimed  to  have  the 
control  and  possession,  as  against  the  plaintiff,  until  afler  he  levied 
his  executions  and  removed  the  property.  At  the  time  of  the  attach- 
ment Wright  did  not  claim  the  possession  adversely  to  the  plaintiff^ 
65 
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but  ccmsented  that  the  plaintiff  might  attach  the  prc^rty,  and  post- 
poned two  of  his  writs,  to  prefer  the  attachment  of  the  plaintiff. 
If,  then,  the  attachments  were  simultaneous,  the  plaintiff  insists, 
that  he  had  the  same  right  to  the  possession  that  Wright  had,  and 
that  Wright's  possession  was  his  possession.  8ig<mmey  t.  £atoif, 
14  Pick.  414.    19  Pick.  544. 

The  plaintiff  insists,  that  the  defendant  had  no  right  to  take  the 
property  from  his  possession  and  sell  it  at  private  sale  for  the  benefit 
of  one  creditor,  to  the  exclusion  of  the  first  attaching  creditor. 
Wright  was  bound  to  keep  the  prc^rty  thirty  days,  that  it  might  be 
charged  in  execution.  Instead  of  doing  this,  he  disqposed  of  the 
whole  property  within  fourteen  days  after  the  judgments  were  re- 
covered ;  and  doing  this,  after  the  plaintiff  had,  with  his  ccmsent, 
taken  possession  of  the  prq)erty,  was  a  conversion. 

The  county  court  erred  in  admitting  the  return  of  Wright  on 
Kittredge's  execution  as  evidence  of  the  facts  therein  stated.  The 
sale,  being  by  agreement  of  parties,  was  not  an  official  act 


for  defendants. 


That  property  in  the  hands  of  a  sheriff  may  legally  be  sold,  by 
the  agreement  of  the  debtor  and  creditor,  has  long  been  the  set- 
tled law  of  the  state.  Murder  v.  Fletch^,  2  Vt.  524.  If  the  re- 
turn upon  the  execution  is  not  admissible  evidence  in  a  court  of 
justice,  it  is  nugatory  for  all  purposes  ; — but  such,  we  apprehend,  is 
not  the  law.  If  the  sale  was  sufficient  to  transfer  the  property  to  the 
purchaser,  of  which  there  can  be  no  doubt,  the  sale  may  be  shown 
by  parol,  if  the  officer  has  made  an  insufficient  return,  or  no  return, — 
and  if  by  parol,  then  certainly  the  return  of  the  c^cer,  under  his 
official  signature,  should  not  be  excluded.  Gates  v.  Gaines ^  10  Vt. 
346. 

It  has  been  urged  in  this  case,  that  one  officer  can  attach  property 
in  the  possession  of  another.  Such  practice  we  consider  as  tending 
to  much  confusion.  Let  the  property  be  where  it  wUl,  there  is  no 
constructive  possession  in  any  one  but  the  attaching  officer,  while 
the  lien  created  by  the  attachment  is  continued.  Waisan  v.  Todd, 
5  Mass.  271.  Vinton  v.  Bradford,  13  Mass.  114.  Tmitpson  ▼. 
Marsh,  14  Mass.  269.  Adams  v.  Abbot,  2  Vt.  383.  Sawyer  v. 
MiddUioum,  10  Vt.  238.    Blake  v.  Shaw,  7  Mass.  505. 
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The  bill  of  exceptioDs  shows,  that  Wright  consented  that  the 
plaintiff  might  take  the  property.  This  implies  no  obligation  upon 
Wright,  until  the  plaintiff  acted  in  pursuance  of  it ;  and  Wright 
might  withdraw  the  consent  at  any  time  before  the  sale  of  the  prop- 
erty by  the  plaintiff.  Wright  could  make  no  agreement  with  the 
plaintiff,  which  would  contravene  his  duty  as  a  public  officer,  which 
would  be  binding  upon  him.  It  was  his  duty  to  sell  the  property 
upon  Kittredge's  execution ;  and  if  he  had  suffered  it  to  go  into  the 
plaintiff's  possession,  either  by  misapprehension  of  the  law,  or  by 
fraudulent  connirance,  it  was  equally  his  duty  to  repossess  himself 
of  it. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  Many  of  the  questions  involved  in  this  case  were 
decided  by  this  court  on  the  former  hearing.     16  Vt.  619. 

1.  That  no  lien  was  created  in  favor  of  the  Farmers'  &  Mechanics' 
Co.  by  the  plaintiff's  service  of  their  writ,  as  stated  in  that  case. 
We  do  not  think  the  difference  in  this  case  is  important.  It  is  true, 
that  Wright  could  not  have  served  that  writ ;  but  the  plaintiff  might 
have  served  them  all ;  and  if  it  was  the  desire  of  all  concerned  to  have 
that  writ  served  prior  to  Kittredge's  execution,  they  could  have  put 
the  processes  into  the  plaintiff's  hands.  But  the  fact,  that  Wright 
could  not  serve  this  writ,  is  no  reason  why  the  court  should  attempt 
to  create  a  lien,  teithout  atttuhment.  The  same  reason  will  apply 
in  all  cases,  where  the  officer  is  the  sole  pcurty.  But  it  will  hardly 
be  expected,  in  such  cases,  that  a  different  rule  is  to  apply.  Nor 
is  the  case  different,  as  to  the  facts,  in  any  other  material  point. 

2.  It  is  of  no  consequence,  so  far  as  relates  to  the  principle, 
whether  Wright  put  one  writ,  or  three,  upon  the  property,  before 
Burroughs  was  permitted  to  return  his  process.  The  only  question 
is,  did  he  make  the  first  attachment,  and  did  he  keep  the  exclusive 
possession  ?  These  facts  are  expressly  found  by  the  jury.  That, 
then,  will  effectually  exclude  all  attachments  by  the  plaintiff; — for 
an  attachment  cannot  exist,  without  custody,  or  possession,  either 
by  the  officer,  or  by  his  servant  Wright's  agreement,  that  Bur- 
roughs' writ  should  stand  in  any  given  order  of  priority,  can  have  no 
effect,  so  long  as  no  attachment  was  in  fact  made. 

3.  There  is  no  pretence  of  a  simultaneous  attachment  in  this  case. 
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if,  indeed,  any  such  thing  can  ever  exist, — which  I  should  some- 
what question. 

If,  then,  the  plaintiff  acquired  no  right  to  the  possession  of  the 
property  by  the  service  of  his  writ  in  favor  of  the  Farmers'  6l  Me- 
chanics' Co.  against  Ramsay,  did  he  acquire  any  such  right,  when 
the  executions  upon  the  former  attachments  came  into  his  hands? 
We  think  not. 

It  is  not  necessary  to  hold  that  the  creditors  in  those  executions 
lost  their  lien.  Very  likely  they  did  not.  It  seems  Wright  so  re- 
garded it  at  the  time ;  for  he  retained  in  his  hands  the  amount  of 
those  executions, — which  I  do  not  see  but  Burroughs  is  still  enti- 
tled to,  if  he  properly  charged  the  property  in  execution,  as  perhaps 
he  did,  by  his  demand  of  Wright.  But  clearly  this  gave  the  plain- 
tiff no  right  to  take  the  property  out  of  Wright's  hands,  and  thus 
defeat  the  lien  upon  Kittredge's  execution.  That  lien  could  not  be 
transferred  to  another  officer,  and,  if  the  property  were  surrendered, 
would  be  gone,  and  Wright  would  thus  become  liable  for  the  value 
of  Kittredge's  legal  claim.  The  plaintiff,  then,  was  clearly  a  tres- 
passer in  taking  the  property,  unless  Wright's  consent,  which  was 
revoked  before  it  was  acted  upoUy  created  a  right  to  possession  in 
the  plaintiff. 

This  consent  was  revocable,  we  think, — 1,  Because  it  was  given 
without  consideration,  and  the  plaintiff  made  aware  that  it  would  be 
revoked  before  it  was  acted  upon,  and  so  the  plaintiff  was  not  mil- 
led or  in  any  way  injured  by  it.  In  short,  being  given  without  con- 
sideration, it  would  be  revocable  until  acted  upon ;  and  if  so  re- 
voked, as  it  was  in  this  case,  it  would  be,  to  all  intents,  the  same  as 
if  it  had  never  been  given.  2.  It  was  given  by  Wright  under  a 
mistake  as  to  his  own  rights,  and  so  clearly  revocable,  unless  so  act- 
ed upon  as  to  place  Burroughs  in  such  a  situation,  that  he  would  be 
injured,  if  the  permission  were  revoked, — which  was  not  the  fact  in 
this  case. 

Burroughs,  then,  at  the  time  he  took  the  property,  having  no 
right  to  the  possession,  but  that  being  in  Wright,  he  might  well  re- 
take it  J  and  his  subsequent  proceedings,  if  they  had  been  irregular, 
would  not  have  made  him  liable  in  trespass  to  the  plaintiff,  as  long 
as  he  was  not  a  trespasser  in  taking  the  property  from  the  plaintiff, 
and  the  plaintiff  was  not  the  general  owner  and  had  no  right  to  the 
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possession.  If  liable  to  any  one,  it  would  be  to  the  debtor ;  bnt  he 
having  expressly  waived  all  claim,  and  having  consented  to  a  sale 
without  the  requisite  time  of  advertisement,  the  sale  is  binding  upon 
him.  The  other  creditors,  if  their  lien  was  still  kept  good,  have  no 
reason  to  complain,  so  long  as  they  might  and  may  still,  perhaps, 
have  their  money ;  and  if  they  have  lost  this  right,  it  is  clearly  by 
their  pwn  voluntary  conduct,  and  not  in  consequence  of  any  irregu- 
larity in  this  sale,  or  by  being  in  any  manner  misled  by  that.  We 
think  the  sale  is  therefore  valid,  and  so  far  an  official  sale,  that  the 
return  was  prima  facie  evidence  in  favor  of  the  officer  and  those 
who  acted  under  him.  It  is  not  necessary  to  decide  how  far  such  a 
sale  is  to  be  treated  as  a  sheriff's  sale,  to  all  intents.  Perhaps,  for 
some  purposes,  a  sheriff's  sale  should  be  strictly  in  invitum  in  its 
full  extent. 

But,  as  the  Farmers'  and  Mechanics'  Co.  had  no  lien,  and  the 
other  liens  have  been  satisfied, — or  offered  to  be,  which  is  the  same 
thing, — and  all  the  other  parties  interested  have  consented  to  the 
sale,  we  do  not  see  what  ground  of  objection  there  is  leil.  This 
point  was  in  effect  decided  in  the  former  case  reported. 

Judgment  affirmed. 


Israel  Cutting  v.  Samuel  R.  Cox. 

Id  the  ordinary  case  ofcarryiDg  on  a  farm  at  the  halves,  the  owner  of  the  farm  is 
not  BO  far  divested  of  the  possession,  that  he  may  not  maintain  trespass,  in  hia 
own  name,  for  any  injury  to  the  inheritance.  Aa  to  the  growing  crope,  in 
which  the  parties  have  a  joint  interest,  they  should  join  in  the  action.  Bat 
where  the  tenant,  in  each  caae,  disclaimed  all  occnpancy  of  a  portion  of  the 
land,  in  reference  to  which  a  controversy  existed  between  the  owner  of  the 
land  and  a  third  person,  and  refosed  to  take  possession  of  it,  it  was  held,  that 
the  owner  of  the  land  might  sue,  in  his  own  name,  for  an  injury  to  the  crops 
upon  such  portion. 
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A  party  hayiBf  the  legal  tide  to  land,  having  entered,  may  maintain  treapaas 
against  a  person  frrongfully  in  poasessipn  at  the  time  of  entry,  and  continoing 
in  sDch  possession  afterwards;  and  in  sach  action  he  may  recover  all  damages 
intervening  between  the  time  of  disseizin  and  re-entry,  together  with  damages 
for  a  snbseqnent  entry  by  the  defendant. 

The  entry  upon  the  land,  by  the  owner,  and  measuring  the  lines,  and  aawrting 
upon  the  land  his  claim  of  title,  and  directing  his  agent  to  cat  the  graas  thereon, 
with  notice  of  all  this  to  the  disseisor,  constitutes  a  sufficient  re-entiy^by  the 
owner,  to  enable  him  to  recover  damages,  in  an  action  of  trespaas,  for  the  val- 
ue of  the  grass  which  the  disseisor  sabseqnently  cut  upon  the  land. 

Trespass  quare  clasumf regit.  Plea,  the  general  issae,  and  trial 
by  the  court,  Jane  Term,  1846, — Kellogg,  J.,  presiding. 

Upon  trial  the  facts  appeared  as  follows.  The  trespass  was  al- 
leged to  have  been  committed  upon  a  lot  of  land  in  Walden.  In 
April,  18459  the  plaintiff  received  a  lease  of  a  portion  of  the  lot  from 
the  selectmen  of  the  town,  extending  from  the  south  line  of  the  lot 
fifty  rods  on  the  west  line  and  sixty  rods  on  the  east  line.  The 
defendant  received  from  the  selectmen  a  lease  of  the  remainder  of 
the  lot.  One  Goochy  had  a  right  to  occupy  the  plaintiff's  portion 
of  the  lot,  under  a  written  contract,  by  the  terms  of  which  he  was 
to  have  one  half  of  the  produce,  and  certain  compensation  for  each 
acre  of  wild  land,  which  he  might  clear;  and  Goochy's  half  of  the 
crops  was  to  remain  in  the  plaintiff's  hands,  as  security  for  any  ad- 
vances which  the  plaintiff  might  make  to  him. 

After  the  parties  had  taken  their  leases,  a  question  arose  as  to  the 
4iyision  of  the  lot ;  and  the  defendant  and  Goochy  measured  the 
.'lines,  and  made  what  they  supposed  to  be  the  true  division.  Soon 
after,  that  is,  in  April,  or  May,  the  defendant  and  Goochy  made  a 
division  fence,  agreeably  to  their  measurement.  The  defendant 
occupied  to  the  fence,  claiming  to  have  title  to  the  land,  until  about 
the  first  of  September  after ;  when  Cutting,  by  accurate  measure- 
inent,  ascertained  that  the  fence  was  about  a  rod  and  a  half  on  his 
land.  The  defendant  was  present  at  that  time,  but.,  after  the  meas- 
ure was  made,  refused  to  acquiesce  and  remained  in  possession, 
as  before.  Cutting  then  told  Goochy  to  cut  the  grass  between  the 
fence  and  the  line  measured  by  him, — which,  for  the  purpose  of  this 
trial  was  conceded  to  be  the  true  line, — and  Goochy  informed  the 
.defendant  of  this.    The  defendant  then  cut  the  grass,  to  the  fence. 
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Previous  to  the  execution  of  these  leases  both  parties  had  been 
in  possession  of  this  lot, — ^but  under  a  different  division  firom  the 
one  made  by  the  leases,-*-and  had  some  difficulty  respecting  their 
lines  ;  and  Goochy,  when  this  difficulty  arose,  said  he  would  have 
nothing  to  do  with  the  land  in  dispute; — but  it  appeared  that 
Goochy  acted  as  the  agent  of  the  plaintiff,  in  keeping  possession  of 
the  land  in  dilute.  It  did  not  appear,  that  Goochy  had  authority 
to  measure  the  lines  with  the  defendant  in  any  manner. 

The  county  court  rendered  judgment  for  the  plaintiff,  to  recover 
the  value  of  the  grass  cut  by  the  defendant  between  the  fence  and 
the  line  measured  by  the  plaintiff.^  Exceptions  by  defendant. 

B,  N,  Davis  for  defendant. 

Trespass  quare  clausum  f regit  can  only  be  maintained  by  him, 
who  has  actual  possession  of  the  premises  at  the  time  the  act  com- 
plained of  was  committed.  1  Chit.  PL  176.  Ripley  v.  Yale,  16 
Vt.257.  9 Johns. 61.  lib. 5.  12 lb.  183.  8Mask411.  Wheeler 
V.  Hotchkiss,  10  Conn.  225.  9  lb.  216.  CatUn  v.  Hayden,  1  Vt. 
375.  The  contract  between  Goochy  and  the  plaintiff  shows,  that 
Goochy  was  the  tenant  of  the  plaintiff,  with  the  exclusive  right  of 
possession,  rendering  to  the  plaintiff  by  way  of  rent,  one  half  of  the 
produce  of  the  land.  The  most  the  plaintiff  could  claim  would  be 
as  tenant  in  common  of  the  crops,  with  the  possession  of  the  land 
in  his  tenant  until  the  crops  were  divided. 

2.  The  defendant  having  been  put  in  possession  of  the  land  in 
question  by  Goochy,  whether  he  were  agent  or  tenant  of  the  plain- 
tiff, his  possession  was  exclusive,  and  therefore  neither  Cutting,  nor 
Goochy,  as  tenant,  nor  both,  as  tenants  in  common,  could  maintain 
trespass  quare  clausum  fregit,  until  he  was  dispossessed.  8  Mass. 
411.  1  Chit.  PI.  177.  RipUy  v.  YaU,  16  Vt.  257.  Bakersfield 
Cong' I  Sbc,  V.  Baker  et  al,  15  Vt.  119. 

S.  B.  Colby  for  plaintiff. 

1.  The  plaintiff,  having  entered  and  taken  possession  of  the  lancf 
described  in  his  lease,  is  deemed  to  be  in  possession  of  the  same 
to  the  extent  of  his  written  claim  of  title.  J^ear  v.  Ralph,  14  Yt. 
400.  The  defendant  should  derive  no  benelk,  by  reason  of  having 
enclosed  a  part  of  the  plaintiff^s  land  with  only  the  assent  of  Goochy, 
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who  had  no  authority.     Crawellv.  Bebee,  10  Vt  33.     Stuyvesantw 
Tompkins,  9  Johns.  61  ;  11  lb.  569. 

2.  The  case  finds,  that  the  true  line  was  run  in  September,  the 
plaintiff  and  defendant  being  present  together  on  the  disputed  land  ; 
and  the  plaintiff  then  asserted  his  right,  and  instructed  his  agent  to 
cut  the  grass  on  the  piece  fenced  off,^-of  which  the  defendant  had 
notice.  This  was  sufficient  entry  and  notice  to  entitle  the  owner  to 
his  action  of  trespass,  and  is  fully  within  the  principle  of  Mutcher 
V.  Butcher,  14  E.  C.  L.  59.  3  BI.  Com.  175.  Co.  Lit.  15.  Betchtr 
F.  Parmele,  9  Vt  352. 

3.  The  tenancy  of  Goochy  cannot  deprive  the  plaintiff  of  his  ac- 
tion. 1.  The  piece  in  controversy  was  excepted  from  the  operation 
of  the  lease.  2.  Goochy  was  the  plaintiff's  agent  in  keeping  pos- 
session of  the  land.     These  facts  are  found  by  the  county  court. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J:  As  between  the  plaintiff  and  Goochy,  the  ques- 
tion, which  should  bring  the  action,  may  be  in  some  sense  deter- 
mined by  inquiring  who  was  injured  by  the  trespass  complained  of 
If  this  were  the  ordinary  case  of  carrying  on  a  farm  at  the  halves, 
it  has  not  been  considered  ih^X  the  owner  of  the  land  is  so  far  divest- 
ed of  the  possession,  that  he  may  not  maintain  trespass,  in  his  own 
name^  for  any  injuxy  to  the  inheritance, — as  digging  stone,  or  cutting 
timber.  As  to  the  growing  crops,  in  which  the  parties  have  a  joint 
interest,  the  parties  are  treated  as  tenants  in  common,  or,  more 
{jToperly,  joint  tenants,  perhaps,  and  they  should  join  in  the  action. 
If  they  do  not  join,  the  non-joinder  can  only  be  pleaded  in  abate- 
ment. If  not  so  pleaded,  it  will  only  affect  the  question  of  damages. 
These  principles  being  merely  elementary,  it  is  hardly  necessary  to 
<quote  authorities. 

This  might  be  the  present  case,  if  the  land  in  dispute  formed  a 
portion  of  the  premises  in  the  occupancy  of  Goochy  at  the  time  of  the 
alleged  trespass.  But  that  does  not  seem  to  be  the  fact.  Goochy 
disclaimed  all  possession  in  his  own  right,  and  said  he  would  have 
nothing  to  do  with  this  land.  It  is  conceded,  that  the  land  be> 
longed  to  the  plaintiff.  It  seems  clear,  if  Goochy  was  not  in  posses- 
sion and  would  not  consent  to  take  possession,  in  his  own  right, 
that  no  action  could  be  maintained  in  his  name.     If  not,  then  the 


APRIL  TERM,  1847.  521 


CaUiDg  V.  Cox. 


plaintiff  must  be  permitted  to  sue  in  his  own  name,  or  he  cannot 
sae  at  all. 

The  only  remaining  question  is,  whether  the  plaintiff  has  elected 
the  prefer  form  of  action.  It  appeared  in  the  case,  that  the  defend- 
ant took  possession  of  the  land  under  a  mistaken  division,  made  be- 
tween him  and  Qoochj,  which  Goochy  had  no  right  to  make  on  the 
part  of  the  plaintiff.  But  the  defendant  had  taken  actual  possession 
in  such  a  manner  as  to  create  a  disseisin,  at  the  election  of  the 
plaintiff;  and,  after  the  true  line  was  ascertained,  the  defendant  per- 
sisted in  maintaining  his  possession, — which  would  clearly  justify 
the  plaintiff  in  treating  it  as  a  disseisin  and  bringing  ejectment 

But  in  all  cases  of  disseisin  the  pluntiff  may  also  maintain  tres- 
pass, if  the  entry  were  made  while  he  was  himself  in  possession  ; 
but  in  such  case  the  damages  will  be  restricted  to  the  first  entry, 
unless  the  plaintiff  make  a  re-entry  upon  the  land  before  action 
brought.  In  such  case  he  will  recover  all  his  intervening  damages, 
the  same  as  if  he  had  brought  ejectment  and  recovered  the  seisin. 
If  the  plaintiff  can  re-enter  upon  the  land,  it  is  the  same,  as  to  recov- 
ering intervening  damages,  as  if,  at  common  law,  he  had  first  re- 
seised  himself  by  a  recovery  in  ejectment.  And  if  the  defendant 
still  maintains  his  possession,  it  makes  no  difference ;  he  is  still  con- 
sidered a  trespasser  upon  the  lawful  owner  of  the  land,  so  long  as 
he  shall  continue  to  re-invest  himself  with  the  possession  of  the  land 
by  re-entry.  After  the  re-entry  the  law  considers  the  freehold  and 
possession  to  have  all  along  continued  in  him ;  and  the  disseisin  is 
cured  by  the  re-entry,  until  some  fresh  act  of  disseisin, — which  is 
itself  a  trespass,  in  the  first  instance,  as  every  disseisin  includes  a 
trespass  \  and  if  continued,  there  must  again  be  a  re-entry. 

This  is  fully  sustained  by  the  case  of  Butcher  v.  Butcher^  14  £. 
C.  L.  59.  The  wrong  doer  cannot  treat  the  lawful  owner  as  a  tres- 
passer ;  and  if  not,  then  the  continuance  of  the  defendant's  posses- 
sion was  itself  a  trespass,  as  is  said  in  the  case  of  Butcher  v.  Butcher, 

In  the  present  case  it  is  very  obvious  there  was  a  sufficient  re-en- 
try by  the  plaintiff;  and  from  that  time  the  lawful  possession  would 
be  in  him,  until  the  defendant  did  some  act  of  disseisin,-which  seems 
to  have  been  the  cutting  of  the  grass  complained  of,  which  was  a 
trespass  for  which  the  plaintiff  might  well  recover. 

Judgment  affirmed. 
66 
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Town  op  Sutton  v.  Town  op  Cabot, 

Upon  an  appeal  from  an  order  of  removal  of  a  pauper,  the  qaestkra,  whether  ihm 
paoper  bad  come  to  raide  in  the  town  procoring  the  order,  within  the  meanUig 
of  tbe  itatote,  may  be  preaented  by  plea,  as  well  aa  by  motun  to  quaab  tba 
proceedings. 

Tbere  m  nothing  in  the  third  section  of  chapter  siiteen  of  the  Rerised  Statates, 
in  relation  to  the  removal  of  panpers,  which  aothorizes  the  removal  of  a  Mb* 
sient  paoper. 

In  this  case  the  paoper  was  an  old  lady,  who  had  resided  for  several  years  with 
her  son  in  Cabot.  In  December,  1844,  she  went  to  Satton  to  visit  her  daugh- 
ter, taking  nothing  with  her  bat  a  change  of  raiment,  and  intending  soon  to  re- 
tnm.  In  February,  1845,  aboat  the  time  she  intended  to  retom,  she  had  a 
slight  attack  of  sickness,  which  prevented  her  retnmiog  at  that  time.  In  April, 
1845,  the  day  before  she  was  again  expecting  to  return  to  Cabot,  she  had  a 
more  severe  attack  of  sickness,  which  rendered  it  impossible  for  her  to  return; 
and  in  this  state  she  remained  until  June  9,  1845,  when  appliostion  was  made 
to  the  town  of  Sutton  ibr  aid  in  her  support;  and  they  maintained  her  firem  that 
time  until  her  decease,  which  was  in  September,  1846.  On  the  22nd  of  Octo- 
ber, 1845,  the  town  of  Satton  procured  an  order  of  removal;  and  previous  to 
that  time  there  had  been  no  change  in  the  determination  of  tbe  pauper  to  return 
to  Cabot,  except  what  resulted  from  tbe  impractieability  of  such  retvra.  In 
September,  1845,  her  son,  with  whom  she  bad  reskled  in  Cabot,  lost  his 
wife  by  death,  and  in  November,  1845,  be  ceased  to  keep  house  and  rensoved 
to  Walden,  where  be  boarded  with  his  daughter; — and  from  this  time  thers 
was  no  evidence  that  the  pauper  expected  she  should  ever  be  able  to  leave  Sat- 
ton. And  it  was  held,  that  the  pauper  had  not  come  to  retide  in  Sotton,  within 
the  meaning  of  the  statute,  at  the  time  the  order  was  made,  and  that  the  de- 
fendants were  entitled  to  a  verdict. 


Appeal  from  an  order  of  removal  of  Mehitable  Smith,  a  paoper, 
from  Sutton  to  Cabot,  made  by  two  justices  of  the  peace,  parsuant 
to  the  statute.  The  defendants  pleaded,  first,  that,  at  or  before  the 
time  of  making  the  order  of  removal,  the  pauper  had  not  come  to 
reside,  and  did  not  reside,  in  Sutton ;  and  secondly,  that  the  last 
legal  settlement  of  the  pauper,  at  the  time  the  order  was  made,  was 
not  in  Cabot.  The  plaintiffs  objected  to  the  first  plea,  as  being  a 
matter  which  could  only  be  taken  advantage  of  by  motion  to  qaash; 
but  the  court  decided,  that  the  matter  might  be  pleaded  in  bar;  and 
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the  case  waa  tried  by  jury,  December  Term,  1846, — Reofield,  J., 
presiding. 

The  jury  retamed  a  special  verdict  The  facts  in  reference  to 
the  settlement  of  the  pauper  need  not  be  detailed  here,  as  no  decis- 
ion upon  that  point  was  made  by  the  supreme  court.  The  facts  in 
reference  to  her  residence  were  as  follows. 

For  some  years  previous  to  December  24,  1844,  the  pauper  had 
resided  with  her  son  John  Smith,  Jr.,  in  Cabot,  who  had*supported 
her  without  compensation.  At  that  time,  being  nearly  eighty  years 
of  age,  she  felt  anxious  to  visit  once  more  her  daughter,  who  resid- 
ed in  Sutton ;  and  she  accordingly  went  there  for  that  purpose,  tak- 
ing with  her  nothing,  except  a  necessary  change  of  raiment  and  a 
blanket  to  keep  her  comfortable  on  the  way,  and  expecting  to  return 
to  her  Boa^s,  in  Cabot,  in  a  few  weeks,  after  she  had  completed  her 
riait ;  and  he  expected  her  so  to  return.  About  the  time  she  intend- 
ed to  return,  February  8,  1845,  she  had  a  slight  attack  of  the  palsy, 
which  prevented  her  returning  at  that  time ;  but  she  so  far  recover- 
ed from  this  in  the  month  of  April  following,  that  she  expected  to 
have  returned  to  Cabot  the  next  day,  when  she  had  a  more  severe 
attack,  which  rendered  it  impossible  for  her  to  return ;  and  she  re- 
mained in  this  condition  until  the  ninth  of  June,  when  application  waa 
made  to  the  town  of  Sutton  for  aid  in  her  support ;  and  they  main- 
tained her  from  that  time  until  her  decease,  which  was  in  Septem- 
ber, 1846.  The  last  of  June  or  first  of  July,  1845,  three  sheets 
and  three  pillow  cases  were  brought  to  her,  for  her  use,  from  her 
son's  house  in  Cabot  The  order  of  removal  was  made  October  22, 
1845 ;  and  there  waa  no  change  in  the  determination  of  the  pauper 
to  return  to  Cabot,  before  theorder  of  removal,  except  what  resulted 
from  the  impracticability  of  such  return.  But  at  that  time  there 
was  no  reasonable  probability  that  she  erer  could  return ;  nor  waa 
there  any  evidence  that  she  then  expected  to  return ; — but  if  she 
had  recovered  she  would  undoubtedly  have  returned  to  Cobot.  The 
wife  of  her  son  John  died  in  Cabot  in  September,  1845 ;  and  in 
November,  1845,  he  ceased  to  keep  house,  and  removed  from  Cabot 
to  Walden  and  became  a  lodger  in  the  family  of  his  daughter.  From 
this  time  there  was  no  evidence  that  the  pauper  had  any  reason  to 
expect,  or  that  she  did  expect,  she  should  ever  be  able  to  leave  Sut- 
ton, or  that  she  had  any  hope  of  ever  going  to  Cabot,  or  Walden. 
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From  these  facts,  under  the  direction  of  the  court,  the  jurj  foaod, 
that  the  pauper  had  not  come  to  reside  in  the  town  of  Sutton,  and 
was  not  liable  to  be  removed  therefrom ;  but  they  found,  that  her 
last  legal  settlement  was  in  Cabot.     Exceptions  by  plaintiffis. 

G.  C.  Cahoon  for  plaintiff. 

T.  Bartlett,  Jr,,  and  William  O.  Fuller  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  was  an  appeal  from  an  order  of  removal  of  one 
Mehitable  Smith  from  Sutton  to  Cabot,  made  October  22,  1845. 
Two  pleas  were  interposed  by  the  defendants  in  the  county  court, 
^-one  of  which  was  the  usual  plea  to  the  merits,  that  the  pauper's 
last  place  of  legal  settlement  was  not  in  the  town  of  Cabot.  This 
issue  was  found  against  the  defendants ;  and,  so  far  as  regards  the 
last  place  of  legal  settlement,  no  question  is  presented  for  this  court 
to  pass  upon. 

A  farther  plea,  however,  was  interposed,  to  the  effect,  that  the 
pauper  had  not  come  to  reside  in  the  town  of  Sutton,  within  the 
true  intent  and  meaning  of  the  fourth  section  of  the  Revised  Stat- 
utes, relating  to  the  support  and  removal  of  paupers,  and  so  was  not 
subject  to  the  process  of  compulsory  removal  adopted  in  the  case. 
Issue  was  taken  upon  this  plea,  also,  and  was  found  in  favor  of  the 
defendants.  The  plaintiffs'  counsel  objected  to  this  plea,  as  con- 
taining matter  which  could  not  be  insisted  upon  by  way  of  plea;  but 
that,  if  available  in  any  way  to  defeat  the  order,  it  could  only  be 
presented  by  a  motion  to  quash  the  proceedings  for  that  cause. 

It  is  not  easy  to  understand  on  what  principle  such  a  distincticm 
can  be  sustained.  Granting  that  it  could  be  presented  in  the  mode 
proposed, — and  I  am  inclined  to  think,  notwithstanding  it  puts  in 
issue  new  matter,  not  apparent  of  record,  that  it  might  have  been 
so  presented, — it  by  no  means  follows,  that  it  could  not  also  have 
been  done  by  plea,  as  in  this  case.  Should  it  be  farther  conceded, 
that  the  subject  matter  is  of  a  nature  merely  dilatory,  not  affecting 
the  final  merits,  it  is  not  perceived  how  that  circumstance  excludes 
the  right  of  presenting  it  by  plea.  Matters  in  abatement,  or  tempo- 
rary bar,  constitute  as  proper  subjects  for  a  plea,  as  those  of  a  differ- 
ent character. 
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The  effect  of  a  rerdict  against  the  plaintiffs,  howeTer,  may  be 
qoite  different,  according  to  the  nature  of  the  questions  determined 
by  it  The  distinction  is  of  no  practical  importance  in  this  case,  as 
the  pauper  has  deceased.  The  verdict  determined,  that  her  legal 
settlement  was  in  Cabot,  but,  at  the  same  time,  that  she  was  only 
transiently  in  Sutton,  and,  though  needing  relief,  was  not  subject 
to  removal.  The  plaintiffs  were  doubtless  entitled  to  reimburse- 
ment for  their  expenditures ;  but  a  removal  was  neither  necessary, 
nor  allowable. 

The  counsel  for  the  plaintiffs  have  urged,  that  the  present  revised 
code,  by  the  enactment  in  the  third  section,  making  it  the  duty  of 
the  overseers  of  the  poor  of  the  several  towns  to  provide  for  the 
comfort  and  relief  of  all  persons  residing  in  their  respective  towns, 
when  in  distressed  circumstances,  though  having  no  legal  settlement 
there,  until  they  can  be  removed,  has  extended  the  right  of  removal 
to  transient  persons,  as  Well  as  those  who  have  come  to  reside,  as 
provided  in'the  fourth  section.  This  is  a  mistake.  The  third  sec- 
tion of  the  old  code  and  the  fourth  section  of  the  new  one  are  sub- 
stantially alike,  and  require  a  similar  construction ;  and  nothing  in 
the  third  section  of  the  new  code  can  have  any  effect  in  modifying 
that  construction. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Hezekiah  Martin  v.  Bartlett  Bowker. 

In   Chancery. 

Where  a  defendant,  in  hu  answer  to  a  bill  of  foreclosure,  insists  that  he  has 
made  payments  upon  the  mortgage  notes,  and  it  is  referred  to  a  master  to  as- 
certain tlie  sum  due  in  equity,  and  he  makes  his  report,  to  which  no  exceptions 
are  taken,  no  qoestion  can  be  made  open  that  point  in  the  supreme  court,  upon 
appeal. 

Courts  of  equity  act  in  analogy  to  the  statute  of  limitations;  and  if,  in  a  suit  for 
the  foreclosure  of  a  mortgage,  the  lapse  of  time  be  such,  that  the  orator  could 
not  maintain  a  suit  at  law  for  the  recovery  of  the  mortgaged  premises,  a  eoort 
of  equity  would  presume  payment  and  satisfaction  of  the  mortgage  debt.  This 
period  is  fixed,  by  our  statute,  at  fiAeen  years. 

But  the  payment  of  interest  upon  the  debt,  by  the  defendant,  or  of  any  portion  of 
the  principal,  or  any  other  act  recognizing  the  existence  of  tb^  mortgage  and 
that  it  was  unsatisfied  and  obligatory  upon  him,  would  be  sufficient  to  repel  the 
presumption  of  payment  and  take  the  case  out  of  the  operation  of  the  statute. 

Appeal  from  the  coart  of  chancery.  The  bill  was  brought  for 
the  foreclosure  of  a  mortgage,  executed  December  0, 1830 ;  and 
the  subpoeiia  was  dated  November  21,  1844.  The  defendant  an- 
nvered,  alleging  that  he  had  made  various  payments  upon  the  mort- 
gage notes  each  year  from  1827  to  1831  inclusive,  and  also  claims 
the  benefit  of  the  presumption  arising  from  liq)se  of  time.  The 
:an8wer  was  traversed,  and  testimony  was  taken ;  the  substance  of 
which  is  sufficiently  detailed  in  the  opinion  of  the  court.  It  was 
.referred  to  a  master  to  ascertain  the  sum  due  in  equity, — ^which  be 
reported  was  498,58 ;  and  no  exceptions  were  taken  to  the  report 

The  court  of  chancery  ordered,  that  the  defendant  pay  the  sum 
reported  by  the  master  by  a  time  specified,  or  be  foreclosed  of  all 
equity  of  redemption  in  the  mortgage  premises.  From  this  decree 
the  defendant  appealed. 

E.  Paddock  for  plaintiff. 

T.  Bartlett,  Jr.,  and  Wm,  O.  Fuller  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  was  a  bill  for  the  foreclosure  of  a  mortgage. 
The  defendant,  in  his  answer,  admits  the  execution  of  the  mortgage 
deed  and  notes,  but  insists  that  he  made  sundry  payments  upon  the 
notes.  The  case  was  referred  to  a  master,  who  reported  the  sum 
due  in  equity  ;  to  which  there  were  no  exceptions.  The  sum  thus 
reported  must,  therefore,  be  considered  the  sum  due  upon  the  mort- 
gage securities,  and  upon  which  no  question  can  now  arise. 

But  the  defendant,  in  his  answer,  insists  upon  the  statute  of  limi- 
tations as  a  bar  to  this  suit ;  and  that  is  the  only  question  raised  for 
the  consideration  of  this  court. 

It  is  well  settled,  that  courts  of  equity  act  upon  the  analogy  of  the 
statute  of  limitations  ;  and  if  the  lapse  of  time,  in  the  case  at  bar,  be 
such,  that  the  orator  could  not  maintain  his  suit  at  law  for  the  re- 
covery of  the  mortaged  premises,  then  a  court  of  equity  >  would  not 
sustain  a  suit  for  the  foreclosure  of  the  equity  of  redemption,  but 
would,  from  such  lapse  of  time,  presume  payment  and  satisfaction 
of  the  mortgage  debt.  This  period  is,  by  our  statute,  fixed  at  fif- 
teen years.  In  the  case  at  bar  more  than  fifleen  years  elapsed  after 
breach  of  the  condition  of  the  mortgage  and  before  the  commence- 
ment of  this  suit ;  and  consequently  the  suit  would  be  barred,  unless 
something  has  intervened  to  take  the  case  out  of  the  operation  of 
the  statute,  or  to  repel  the  presumption  of  payment  resulting  from 
the  lapse  of  time. 

The  payment  of  interest  upon  the  debt,  or  any  portion  of  the  prin- 
cipal, by  the  defendant,  or  any  other  act  rec<^izing  the  existence 
of  the  mortgage,  and  that  the  same  is  unsatisfied  and  is  obligatory 
upon  him,  will  be  sufficient  to  repel  the  presumption  of  payment  and 
take  the  case  out  of  the  operation  of  the  statute. 

The  testimony  in  the  case  shows,  that,  in  March,  1844,  the  orator 
and  the  defendant  went  into  an  accounting  for  the  keeping  of  stock 
by  tlie  defendant  for  the  orator,  and  for  the  defendant's  personal  ser- 
vices ;  and  that  the  amount  found  due  upon  such  accounting  was^ 
by  the  consent  of  the  parties,  endorsed  upon  one  of  the  mortgage 
notes.  It  was,  then,  a  payment,  to  that  amount,  by  the  defendant, 
and  was  such  a  recognition  of  the  mortgage,  as  would  take  it  out  of 
the  operation  of  the  statute.  Again,  the  testimony  shows,  that  th^e 
was  talk  between  the  parties  of  the  defendant's  taking  up  the  morV 
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gage  notes  aiid  haviog  new  notes  executed  for  the  balance, — ^which 
the  defendant  declined,  saying,  *'  the  orator  would  feel  easier  to  h<me 
the  payment  endorsed,  and  so  keep  the  mortgage  good"  This,  then, 
was  a  recognition  of  both  the  notes'  and  mortgage.  But  the  case 
farther  shows,  that  the  defendant,  in  his  answer,  admits  the  making 
of  payments,  to  be  applied  upon  the  notes,  as  late  as  1831,  which 
was  less  than  fifteen  years  anterior  to  the  commencement  of  this 
suit ;  and  that  would  be  sufficient  to  take  the  case  out  of  the  statute 
of  limitations. 

Upon  the  whole,  we  are  satisfied  that  the  suit  is  not  barred  by  the 
statute,  and  consequently  that  the  decree  of  the  chancellor  should 
be  affirmed. 


Abraham  Morrill  v,  Kittredge  &  Morrill. 
Ill    Chahckrt. 

In  tbiB  court  appeals  from  the  court  of  chancery  are  invariably  beard  entire. 

Objections  to  mere  matters  of  form,  which  are  regnlated  by  the  establisbed  rales 
of  the  court  of  chancery,  will  be  considered  as  waived,  if  not  taken  in  that 
conrt; — and  if  taken  there,  and  oYermled,  the  decision  of  that  conrt  will  be 
held  finaL 

Appeal  from  the  court  of  chancery.  The  counsel  for  the  orator 
interposed  a  motion  in  this  court  to  order  the  defendants'  exceptions 
to  the  master's  report  to  be  taken  off  the  file,  and  the  case  to  pro- 
ceed to  a  hearing,  as  if  there  had  been  no  such  exceptions.  This 
application  was  founded  upon  some  alleged  irregularity  in  the  filing 
of  the  exceptions. 

The  Court  refused  to  have  the  motion  argued,  as  a  preliminary 
question,  upon  the  ground,  that,  in  this  court,  appeals  from  chan- 
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eery  are  invariably  heard  entire,  and  said,  that  little  would  be  gain- 
ed by  giving  the  original  chancery  jurisdiction  of  this  court  to  the 
several  members  of  the  court,  if  every  little  matter  of  form  were  to 
b^  a  ground  for  reversing  the  decree,  and  the  objections  were  to  be 
taken  up  in  the  order  in  which  they  occurred  in  the  progress  of 
the  cause ;  that  objections  to  these  mere  matters  of  form,  which  are 
regulated  by  the  established  rules  of  the  court  of  chancery,  mainly 
to  expedite  the  business  in  that  court,  if  not  taken  in  that  court, 
will  be  considered  as  waived, — certainly,  so  far  as  they  are  of  such 
a  character,  that,  if  pointed  out,  they  might  have  been  obviated  in 
that  court ;  and  that,  when  objections  are  taken  in  the  court  of 
chancery,  and  are  there  overruled,  the  decision  of  that  court  in  re- 
gard  to  matters  depending  upon  their  rules,  or  in  regard  to  the  time, 
or  form,  of  taking  any  particular  proceeding,  will  be  held  final  in 
this  court. 
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State  v,  George  D.  Bean. 


If  one  of  the  connts  in  an  indictment  is  correct,  it  is  miflScient,  npon  oMtkn  in 
arrest  of  judgment. 

In  an  indictment  for  forgery  a  variance  between  the  count  and  the  ibiged  instm- 
ment,  in  the  spelling  of  a  name,  b  nnimportant,  if  the  same  sound  is  proaerred. 

Where  the  averments  in  an  indictment  for  forgery  improperly  describe  the  import 
of  the  obligation  of  the  contract  forged,  this  defect  is  not  cured  by  recttu^  the 
instmment  in  hoc  verba  j — ^bat  a  note  in  these  words, — **  For  valae  reeeived  I 
promise  to  pay  Mr.  Frank  Wilson,  or  order,  the  snm  of  (26,60  to  hadt  the  6nt 
day  of  January  next  and  interest," — sufficiently  imports,  that  it  is  made  payable 
the  first  day  of  January  next  ensuing  its  date,  and  will  support  an  averment  to 
that  effect  in  an  indictment  for  forgery. 

Indictment  for  forgery.  In  the  first  count  it  was  alleged,  that 
the  respondent  forged  a  certam  promissory  note,"  purporting  to  bear 
'  date  the  twenty-eighth  day  of  April,  in  the  year  of  our  Lord  one 
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*  thotisand  eight  hilodred  and  for ty-*six^  and  to  have  been  signed  by 
'  one  David  Harriman  and  one  Samuel  Gates^  for  the  payment  of 

*  twenty-five  dollars  and  sixty  cents  the  first  day  of  January  then 
'  next  after  the  date  of  said  note,  with  the  interest,  to  one  Francis 
t  tt».H  * .        .  -     '  •  1.   ,„;^  fXrrred  promissory 

>y  illson,  or  his  orddf,  the  tenor  ot  wmcu  »a.^  .^.^. 
^  note  is  a$  folioweth,  that  is  to  say,^'  April  the  id  day  'year  1840. 
'For  value  received  ipromest  to  pay  Mr  Frank  Willson  or  order  the 
"  sum  of  twenty  Jive  dollars  and  sixty  cents  to  Bade  the  Jirsi  day  of 

*  January  next  andinest,  (signed)  David heremon,  Samuel  Gates,'— 
'  with  intent,"  d&c.  The  second  count  was  similar,  except  that  it 
described  the  note  as  made  payable  "  to  one  Mr.  Frank  Willson," 
but  recited  the  note,  as  in  the  first  count.  Trial  by  jury,  December 
Term,  1846, — ^Davib,  J.,  presiding. 

On  trial  the  forged  note  was  offered  in  evidence,  and  was,  in  all 
respects,  as  recited,  in  kcec  verba,  in  the  indictment.  The  respon- 
dent objected  to  its  admission,  upon  the  groupd  of  variance ;  but  the 
objection  was  overruled  by  the  court. 

Other  questions  were  raised ;  but  as  they  were  not  insisted  upon 
in  the  supreme  court,  they  need  not  be  noticed  here. 

Verdict  of  guilty.     Exceptions  by  respondent. 

for  respondent. 

The  paper  offered  in  evidence  as  the  forged  note  does  not  agree 
with  the  description  of  it  contained  in  the  indictment.  It  does  not 
purport  to  be  payable  on  the  first  day  of  January  next  after  its  date, 
nor  to  be  payable  to  Francis  WUlson,  nor  to  be  signed  by  David 
Harriman.  It  does  not  help  the  indictment,  that  a  literal  copy  of 
the  note  is  given  in  both  counts.  Arch.  Cr.  PI.  45.  The  instru- 
ment must  be  correctly  described,  or  the  respondent  will  be  acquit- 
ted. Arch.  Cr.  PI.  91,  94-97,  339.  Rex  v.  Jones,  1  Doug.  300. 
Rex  V,  Reading,  1  East  180,  n.  2  Leach  590.  Rex  v.  Gilclirist, 
lb.  657.  Rex  v.  Edsall,  lb.  662,  n.  Rex  v.  Hunter,  lb.  624.  2 
East  P.  C.  928.     Rex  v.  Barton,  I  Mood.  C.  C.  141, 

Wm,  T.  Barron,  state's  attorney. 

A  promise  to  pay  is  distinctly  expressed  in  the  note,  without  the 
words  "  to  Bade,"  and  the  purport  of  the  note  is  so  stated.  Those 
words  are  meaningless  and  can  have  no  purport.     Purport  means 
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the  substance  of  an  instrument,  as  it  appears,  on  the  face  of  it,  to 
every  eye  that  reads  it.     2  Russ.  on  Crimes  388. 

The  error  in  the  first  count,  in  averring  the  note  to  have  been 
made  payable  to  Francis  Willson,  is  corrected  in  the  second  count ; 
andj  the  veidict  b^ir,^  general,  the  conviction  must  be  sustained. 
Sta$c  V.  Davidson,  12  Vt.  300. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  exception  now  insisted  upon  is  in  re- 
gard to  the  variance.  As  to  the  person  to  whom  the  note  is  made 
payable,  it  is  correctly  described  in  the  second  count ;  and  if  one  of 
the  counts  in  an  indictment  is  correct,  it  is  sufficient. 

The  difference  between  Herriman  and  Harriman  is  unimportant ; 
it  is  obviously  idem  sanans,  which  makes  the  names  the  same  in  law, 
•^-for  no  man  is  to  be  acquitted  in  consequence  of  bad  ^>elling, 
merely,  in  the  indictment,  if  substantially  the  same  sound  is  pre- 
served. In  many  names  the  "  e"  is  sounded  like  the  "a" — as  in 
most  names  coming  from  the  continent  in  Europe.  This  name  is 
of  that  character,  when  spelled  with  an  "e"  in  the  first  syllable. 

As  to  the  term  found  in  the  note,  "to  bade,*'  whether  it  is  wliolly 
unmeaning,  or  imports  " to  be  paid"  is  not  important,  perhaps. 
For  if  wholly  stricken  out,  the  note  is  then  payable  upon  the  first 
day  of  January ; — and  if  these  words  have  any  meaning,  they  do 
mean  to  be  paid. 

It  is  true  undoubtedly,  as  insisted,  that  the  averments  of  the  obli- 
gation, which  the  note  imported,  must  not  be  inconsistent  with  those 
which  seem  to  flow  from  it,  as  set  forth  in  the  bill;  otherwise  the  judg- 
ment will  be  arrested.  And  therefore,  where  the  averments  in  the 
indictment  improperly  describe  the  import  of  the  obligation  of  any 
contract  forged,  this  defect  is  not  cured  by  reciting  the  instrument 
in  hcec  verba. 

Judgment,  that  respondent  take  nothing  by  his  exceptions.  Sen- 
tence, three  years  in  the  state  prison. 
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Dorcas  Hopkinson,  Administratrix  of  David  Hopkinson,  v. 
Town  of  Guildhall. 

Where  a  BQit  is  prosecuted  liy  &tt  administratrix  for  the  benefit  of  the  heirs  at  law 
of  the  estate,  the  heirs,  in  case  offailore  to  recover,  are  liable  to  contribote  for 
the  payment  of  the  costs  incarred;  and  one  of  the  heirs,  who  has  received  a 
portion  of  the  estate  in  land,  is  not  rendered  a  competent  witness  for  the  plain- 
tifT  by  execating  to  her  a  release  of  all  his  interest  in  any  portion  of  the  estate 
growing  out  of  the  claim  in  controversy, — his  liability  for  costs  being  thereby 
in  no  manner  affected. 

Trespass  on  the  Case  for  the  default  of  John  P.  Denison,  con- 
stable of  Guildhall,  in  not  keeping  and  delivering  up  on  demand  cer- 
tain property  attached  upon  a  writ  in  favor  of  the  intestate  against 
James  Steele.  Plea,  the  general  issue,  and  trial  by  jury,  May 
Term,  1646,— ^Kellogg,  J.,  presiding. 

On  trial,  for  the  purpose  of  using  John  H.  Hopkinson,  one  of  the 
heirs  at  law  of  the  intestate,  as  a  witness  on  the  part  of  the  plaintiff, 
the  said  John  executed  in  court  a  release  of  the  following  tenor ; — 
"Essex  County,  ss.  May  26,  1846.  For  value  received  of  Dorcas 
*  Hopkinson,  administratrix  of  the  estate  of  David  Hopkinson,  late 
'of  Guildhall  in  said  county  of  Essex,  I  hereby  release  and  discharge 
'to  sa.id  Dorcas  all  right,  title,  interest,  claim  and  demand,  which  I 
'  have ,  or  may  have,  to  any  portion  of  the  estate  of  said  David  Hopkin- 
'  son,  growing  out  of  a  claim  against  John  P.  Denison,  as  constable 
'  of  said  Guildhall,  and  which  claim  is  now  in  controversy  between 
^said  Dorcas,  Adm'x,  and  said  town  of  Guildhall.  Witness  my 
^hand  and  seal,''  d&c.  It  was  admitted,  that  the  estate  of  the  de- 
ceased had  been  so  far  settled,  that  the  real  estate  had  been  divided 
among  the  heirs, — >a  portion  being  distributed  to  said  John> — and 
that  the  personal  estate  was  all  consumed  in  the  payment  of  debts. 
The  defendants  objected  to  the  sufficiency  of  the  discharge ;  but  the 
court  overruled  the  objection  and  admitted  the  witness  to  testify. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

Heywood  for  defendants. 

The  release  was  insufficient,  for  the  reason  that  John  II.  Hopkin- 
son was  interested  in  the  event  of  the  suit,  on  account  of  the  costs. 
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If  coBts  had  been  recovered  against  the  administratrix,  she  Codld 
pay  the  same  and  retain  the  amom^t  oi|t  of  the  assets,  if  she  had 
any ;  and  if  not,  the  heirs  who  hav^  received  )afi4s  would  be  bound 
to  contribute  for  that  purpose.  Rev.  St.  c.  49,  §^  46,  46,  48,  40, 
Fkicker  V.  Qrocer,  11  N.  H.  369,    Ford  v.  Ford,  17  Pick.  418. 

T.  Bartlett  and  Wm,  O.  Fuller  for  plaintitf. 

The  present  question  is  unlike  that  raised  in  Baxter,  AcbCx,  ▼. 
3^ck,  10  Vt.  548.  The  estate  of  Hopkinson  had  been  so  far  set- 
tled^ in  the  present  Oasd,  that  the  real  estate  had  been  divided  among 
the  heirs,  of  whom  John  H.  Hopkinson  Was  oh^i  alid  the  personal 
estate  had  all  been  consumed  in  the  payment  of  the  debts.  The 
sum  recovered  will  be  assets  in  the  bands  of  the  administratrix,  and 
will  constitute  the  whole  of  the  personal  estate  unconsumed  in  the 
payment  of  debts ;  and  to  this  the  witness  has  released  all  his  inter- 
est. He  is  not  an  heir  expectant  upon  the  settlement  of  the  estate, 
but  an  heir  in  possession  of  bis  share  of  the  estate.  The  probate 
court  have  no  authority  to  decree  distribution  among  the  heirs,  until 
after  the  payment  of  all  liens  and  charges  upon  the  estate.  Rev. 
St.  c.  53,  §  3.  Then  the  witness  holds  his  share  absolutely,  sub- 
ject to  no  charge,  or  lien.  If  the  plaintiff  should  fail  to  recover, 
the  defendants'  judgment  for  costs  would  constitute  no  lien  upon 
the  estate.  How  could  the  administratrix  ever  enfcM'ce  such  a 
decree  against  the  estate?  The  probate  court  has  no  power  to 
vacate  the  former  decree,  annul  the  title  of  the  heirs,  and  order  a 
new  and  different  distribution.  But  supposing  the  heirs,  in  consid- 
(«ration  of  having  been  admitted  to  their  respective  shares  in  the 
lands  of  the  ancestor,  would  in  equity  be  bound  io  contribute  ;  this 
would  not  be  true  of  John  H.  Hopkinson,  who,  pending  the  suit, 
Jias  released  all  his  interest  in  the  demand.  If  the  heirs,  in  equity, 
are  bound  to  coatribjute,  coutribution  should  be  made  by  those,  only, 
who  are  to  be  benefited  by  the  plaintiff's  recovery. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question,  presented  in  this  case  for  the 
consideration  of  the  court,  is  as  to  the  correctness  of  the  decision 
of  the  county  court,  in  admitting  the  testimony  of  John  H.  Hop- 
kinson.   The  witness  was  an  heir  at  law  to  the  plaintiff's  intestate ; 
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and,  preTiouB  to  his  admission,  he  executed  to  the  plaintiff  a  release 
of  all  his  interest  in  the  suit.  It  is,  however,  insisted,  that  he  still 
remained  interested,  being  liable,  in  the  event  of  the  plaintiff's  not 
succeeding  in  the  suit,  to  contribute  to  her  towards  the  costs  incur- 
red in  the  prosecution ; — and  we  think  this  exception  is  well  taken. 
The  suit  was  prosecuted  for  the  benefit  of  the  heirs  at  law ;  and,  in 
case  of  failure  to  recover,  the  heirs  would  all  be  liable  to  contribute 
to  the  costs  incurred ;  and  the  release  of  the  witness  to  the  plaintiff 
did  not  discharge  him  from  that  liability. 

The  witness  was. incompetent  and  consequently  the  ruling  of  the 
court  below  manifestly  erroneous;  and  for  this  cause  the  judg- 
ment of  the  county  court  mu«t  be  reversed. 
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Nathai<(iel  West  v,  Israel  Cutting. 

Where  a  sale  of  penoual  properly  is  absoliite,  and  there  ia  no  fiaad,  the  vendee 
canoQt  compel  the  vendor  to  receive  back  the  article,  if  it  proves  deficient  in 
quality;  bat  he  must  resort  to  his  action  npon  the  warranty,  if  there  were  one. 

Where  the  defendant  sold  to  the  plaintiff  a  quantity  of  tea,  which  proved  not  to 
1)0  good,  and  the  plaintiff  retnmed  the  tea  to  the  defendant,  who  received  it, 
and  said  that  he  ahonld  have  some  good  tea  soon  and  wonld  replace  it,  to  which 
the  plaintiff  assented,  it  was  held,  that  this  did  not  prove  an  absolnte  contract 
of  rescinding,  which  wonld  make  the  defendant  debtor  to  the  plaintiff,  either 
'for  the  money,  or  for  the  tea,  nnleas  called  for;  and  that  it  imported  no  obliga- 
tion, on  the  part  df  the  defendant,  to  carry  the  tea  to  the  plaintiff. 

In  such  case  the  obligation  of  the  defendant,  being  merely  to  deliver  tea  when 
called  for,  could  not,  by  mere  lapee  of  time,  become  an  obligation  to  pay  money. 

But  in  this  case,  whiclf  was  an  action  on  book  accovnt,  the  facta  being  v^  in* 
definitely  tflated/by  the  auditor,  the  report  was  re-oommitted. 
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Book  Account.  Judgment  to  account  was  rendered  in  the  county 
court,  and  an  auditor  was  appointed,  who  reported  the  facts  ^»  fol- 
lows. 

The  plaintiflTs  account  contained  a  charge  for  cash,  five  dollars  ; —  J 
and  this  was  the  only  item,  in  reference  to  which  controversy  was  I 
had.     This  sum  was  sent  by  the  plaintiff  to  the  defendant  for  some  I 
tea.    The  tea  was  procured  at  the  defendant's  store,  and  was  shortly  [ 
after  returned  by  the  plaintiff  to  the  defendant, — "  it  not  being  , 
good."     The  defendant  received  the  tea,  and  said  that  he  should  ' 
have  some  good  tea  soon,  and  would  replace  the  tea  returned  with 
good  tea.     The  defendant  retained  both  the  tea  and  the  money,  and  . 
never  delivered  any  other  tea  to  the  plaintiff,  nor  did  the  plaintiff 
ever  call  upon  the  defendant  for  any  other  tea.  / 

The  auditor  allowed  this  sum  to  the  plaintiff;  and  the  count^ 
court,  December  Term,  1846, — Davis,  J.,  presiding, — accepted  the 
report  and  rendered  judgment  thereon  for  the  plaintiff.  Exceptions 
by  defendant. 

Merrill  4"  Colby,  Redfield  and  Peck  for  defendant. 

1.  The  plaintiff  had  no  right  to  rescind  the  contract,  by  tender- 
ing back  the  tea  and  demanding  the  consideration  paid,  there  having 
been  no  fraud  found  on  the  part  of  the  defendant. 

2.  If  it  be  claimed,  that  the  defendant,  by  receiving  back  the  tea, 
has  conceded  the  right  of  the  plaintiff  to  rescind  the  contract,  then 
his  concession  must  be  taken  with  the  condition  annexed,  that  the 
plaintiff  should  have  other  tea,  in  lieu  of  the  tea  returned ;  and 
it  would  seem  there  was  a  tacit  assent,  at  least,  to  this  arrange- 
ment, on  the  part  ^  the  plaintiff.  Weston  v.  Downs,  Doug.  23. 
2  Com.  on  Cont.  66.  -  But  if  we  should  concede  that  the  contract 
was  rescinded,  no  right  of  action  would  accrue  to  the  plaintiff  until 
after  demand  made.  Jones  on  Bail.  52,  n.  Brown  v.  Cook,  9  Johns. 
361.  Warner  v.  Wheeler,  1  D.  Ch.  159.  Topham  v.  Braddick,  1 
Taunt.  672.  Chadwick  v.  Divol,  12  Vt.  499.  Stoddard^.  Chapin, 
15  Vt.  443. 

3.  The  action  on  book  account  will  not  lie  to  recover  the  $5,00 
for  tea  returned.     If  there  be  no  right  to  charge  on  book  at  the  time 
of  the  delivery  of  the  property,  no  subsequent  contingencies  can   * 
give  it.     Nason  v.  Crocker,  11  Vt.  463.     Slason  v.  Davis,  1  Aik.   ♦ 
73.     Holly.  Eaton,  12  Yt  510.  * 
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Cooper  and  Johnson  Sf  Prentiss  for  plaintiff. 

The  money  of  the  plaintiff  is  in  the  defendant's  hands,  which, 

ex  (Bqtio  et  bono,  he  ought  not  to  retain.     The  sale  was  rescinded  by 

mntual  consent ;  but  the  money  was  not  returned.     The  defendant 

agreed  to  replace  the  tea  sent  back ;  which  he  never  did,  altbougfa 

a  reasonable  time  had  elapsed  before  the  commencement  of  this 

suit.     It  was  money  advanced  on  a  contract,  which  the  defendaol 

neglected,  or  failed,  to  fulfil,  and  may  be  recovered  back  either  in 

book  account,  or  assumpsit  for  money  had  and  received.  Risers 

V.  Miller  et  al,  15  Vt.  431.      Hickok  et  al.  r.  Ridley,  lb.  4St. 

Stone  V.  Pulsipher,  16  Vt.  428.     GiUs  v.  Edwards,  7  T.  R.  181. 

Weeks  v.  Hunt,  13  Vt.  144.     1  Sw.  Dig.  582.     Book  account  and 

assumpsit  are  concurrent  remedies,  in  such  a  state  of  facts.     FFay 

V.  Raymond,  16  Vt.  371.     Weller  v.  McCarty,  lb.  98. 

No  demand  was  necessary  before  suit  brought.  1.  Because 
a  reasonable  time  had  elapsed  to  return  the  money  or  send  the 
tea.  2.  Because  the  obligation  rested  peculiarly  on  the  defendant. 
3.  Because  it  was  a  matter  peculiarly  within  the  defendant's  knowl- 
edge, when  he  would  have  good  tea ;  he  was  bound  to  replace  the 
tea,  when  he  received  good  tea,  or  to  return  the  money ;  and  the 
plaintiff  was  only  bound  to  wait  a  reasonable  time.  Chit,  on  Cont. 
732.  1  Chit.  PI.  362,  384.  10  Mass.  231.  16  Vt.  98.  lb.  87. 
5Vt.451.     15Vt.  42.    3  Vt.  58.    7  Vt.  223.     16  Vt.  372. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  questions  of  law  arising  in  this  case  are 
nice,  and  not  free  from  difficulty  \  and  they  are  embarrassed  with 
inferences  of  facts, — which  can,  with  propriety,  only  be  drawn  bj 
the  auditor. 

1.  As  the  facts  stand,  the  first  inquiry  is,  could  West  compel 

(Cutting  to  have  taken  the  tea  back  ?     We  think  not.     There  is  no 

n>retence  of  any  fraud  on  the  part  of  Cutting,  or  of  any  agreement 

jto  take  the  tea  back.     The  tea  "  was  not  good," — a  very  uncertain 

/definition  of  quality,  and  one  which  has  been  once  held  by  this  court 

J  to  have  no  meaning,  in  a  contract  as  to  the  quality  of  stoves ;  but  the 

I  most,  which  could  be  made  of  it,  is  a  warranty  and  a  breach  of  it ; 

I  which  will  only  enable  the  vendee  to  recover  damages  for  the  breach, 

I  but  will  not  entitle  him  to  rescind  and  recover  back  the  considera- 
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a.    This  is  well  settled,  both  in  this  country  and  England/  Tkom- 
I  V.  Wynn,  12  Wheat  183 ;  6  U.  S.  Cond.  R.  508.         ' 


tion. 
tony 

2.  Was  there  any  contract  of  absolute  rescinding,  so  as  to  make 
Catting  a  debtor^  either  for  the  money,  or  for  the  tea,  unless  called 

for  ?  We  think  not.  There  was  no  claim  for  the  money.  The 
defendant  said  he  should  have  some  good  tea  soon  and  would  replace 
it ;  and  to  this  West  assented ; — for  by  the  report  it  does  not  appear 
but  that  he  was  personally  present ;  and  if  he  were  not,  it  would 
make  no  difference ;  but  we  must  take  it  as  it  is, — to  this  taking  tea 
again  he  assented. 

3.  Was  Cutting,  then,  to  carry  the  tea  lo  West  ?  The  term  "  re- 
place^"  used  by  the  auditor,  is  not  intended  fo  determine  this,  we 
take  it ;  for  if  so,  he  could  have  been  more  explicit,  and  would  have 
been,  if  that  had  been  his  intention; — but  this  is  either  the  language 
made  use  of,  or  its  equivalent.  We  do  not  attach  any  such  impor- 
tance to  it,  as  we  might  in  a  written  contract ;  for  here  we  cannot 
know,  that  he  used  that  word.  If  he  said  he  would  let  Mr.  West 
haoe  same  tea  again,  or  pay  him  that  amount,  five  dollars,  in  tea,  or 
he  should  have  some  tea  that  would  suit, — which  is  more  probable, 
perhaps, — ten  witnesses,  who  heard  it,  would  use,  each,  different 
language  in  relating  it,  and  the  auditor  still  different  from  all,  per- 
haps ;—  so  that  all  we  understand  the  auditor  to  find  on  this  point 
is,  that  the  defendant  said  he  would  pay  the  plantiff  in  tea  again,  and 
the  plaintiff  acceded  to  it. 

We  think  it  obvious,  then,  that  the  defendant  was  not  bound  to 
deliver  the  tea,  until  called  for,  (unless  there  was  some  understand- 
ing to  that  effect, — and  if  so,  it  should  be  found  by  the  auditor,)  for 
two  reasons; — 1,  It  is  wholly  inconsistent  with  the  uniform  custom 
and  course  of  business  in  the  country, — so  much  so,  as  to  be  almost 
ludicrous ; — 2,  One  quality  of  what  was  such  tea  as  the  defendant 
bought  and  sold  had  been  sent  and  returned ;  there  was,  then,  an 
improbability,  that  he  would  send  again  ;  he  would  naturally  choose 
to  have  the  plaintiff  see  it  and  suit  himself.  This,  then,  seems  to 
us  the  exact  legal  obligation  of  the  defendant,  at  the  time  the  tea 
was  returned,  as  the  facts  are  reported  by  the  auditor. 

4.  If  this  is  the  legal  obligation,  then,  of  the  defendant,  we  do 
not  see  how  it  becomes  an  obligation  to  pay  money  by  mere  lapse 
of  time.     If  the  defendant  were  to  send  the  tea,  doubtless  he  should 
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send  it  in  a  reasonable  time ;  and  if  he  fail,  he  is  liable  in  this  form 
of  action.  But  if  the  plaintiff  is  to  call  and  take  it,  then  the  defend- 
ant is  not  liable,  until  called  upon,  or  until  he  consents  to  let  it  go 
in  account, — which  is  not  found,  and  is  not  an  inference  of  law, 
and  not  a  probable  inference  of  fact,  if  the  defendant  had  at  the 
time  no  account  against  the  plaintiff. 

But  the  important  facts,  in  regard  to  this  case,  should  be  more 
definitely  found  by  the  auditor.  We  think  there  must  have  been 
some  definite  understanding  of  the  parties,  at  the  time,  in  regard  to 
this  item ;  and  that  should  govern,  and  it  can  be  found  by  auditors ; 
we  think  more  proper,  that  the  case  should  be  determined  upon  the 
understanding  of  the  parties,  at  the  time,  than  upon  any  mere  tech- 
nical legal  intendment.  For  this  purpose  the  case  will  be  referred 
to  auditors  in  this  court. 

Judgment  reversed,  and  case  referred  to  auditors. 


Calvin  S.  Grow  v,  Elijah  Albee. 

Where  asoiy  is  iocladed  in  mortgage  notes,  and  a  bill  of  foreclosure  is  brought, 
the  defence,  based  upon  theNuury,  must  be  made  in  that  suit,  or  the  decree 
will  conclude  the  right.  Bat  ir  the  original  contract,  evidenced  by  the  mort- 
gage notes,  was  not  usurious,  the  subsequent  payment  of  usury  upon  it  has  no 
legal  connection  with  it ;  and  the  amount  so  paid  may  be  recovered  back  in  an 
action  Tor  money  had  and  received,  notwithstanding  a  decree  of  foreclosure 
may  have  been  obtained,  without  any  allowance  for  the  usury  so  paid. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue, 
and  trial  by  the  court,  June  Term,  1846, — Royce,  J.,  presiding. 

On  trial  the  facts  appeared  as  follows.  On  the  sixth  day  of  Feb- 
ruary, 1841,  the  plaintiff  gave  to  the  defendant  his  note  for  $50,00, 
payable  the  first  of  January  next  ensuing,  with  interest :  and  on  the 
ninth  day  of  March,  1842,  he  paid  to  the  defendant  six  dollars,  for 
which  the  defendant  endorsed  on  the  note  "  one  year's  interest" 
The  defendant  also  held  another  note  against  the  plaintiff,  dated 
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October  39,  1899,  for  f  104,00,  payable  in  one  year  from  date,  with 
interest ;  on  which  was  endorsed,  October  15,  1840,  *'  one  year's 
interest," — and  October  16,  1841,  <<one  year's  interest  and  1 18,00 
on  the  principal."  At  the  time  this  last  endorsement  was  made  the 
plaintiff  paid  to  the  defendant  thirty  dollars.  On  the  17th  day  of 
March,  1842,  the  plaintiff  substituted  for  these  notes  a  new  note  for 
9173,10,  and  gave  a  mortgage  deed,  to  secure  its  payme.nt,  upon 
which  a  decree  of  foreclosure  was  afterwards  obtained,  for  the  full 
amount  appearing  due  upon  the  face  of  the  note ;  and  the  mortgaged 
premises  were  redeemed  by  payment  of  that  amount. 

The  court  found,  that  three  dollars  was  paid,  March  9,  1842,  as 
usurious  interest  upon  the  note  for  $50,00,  and  that  six  dollars  was 
paid,  October  16,  1841,  as  usurious  interest  upon  the  note  for  $104, 
.  and  rendered  judgment  for  the  plaintiff  to  recover  the  sum  of  nine 
>  dollars,  and  interest  from  the  time  of  payment.  It  did  not  ap- 
pear, that  the  plaintiff  had  demanded  of  the  defendant  the  money  so 
paid,  prior  to  the  commencement  of  this  suit.  Exceptions  by  de- 
fendant. 

S.  B,  Colby  and  C  W,  Prentis  for  defendant. 

The  county  court  erred,  in  not  treating  the  decree  in  chancery 
upon  the  last  note  as  a  bar  to  this  action.  Bearce  v.  Barstow,  9 
Mass.  45.  Thatcher  v.  Gammon,  12  Mass.  268.  The  last  note 
having  been  given  on  settlement  of  the  first  notes,  and  substituted 
for  them,  it  is  a  continuation  of  the  same  transaction ;  and  usury 
paid  on  the  second  security  was  allowed  to  be  recovered  in  a  de- 
claration on  the  original  contract.  Collins  v.  Roberts,  Brayt.  2S5. 
Bridge  v.  Hubbard^  15  Mass.  96.  And  the  county  court  having 
found,  that  usurious  interest  was  paid  on  the  first  notes,  they  became 
usurious.  15  Mass.  96.  The  payment  of  usury  is  evidence  of  an 
agreement  to  that  effect.  I  Saund.  R.  431,  n.  1  Str.  496.  N.  Y. 
Firemen's  Tns,  Co,  v.  Efy,  2  Cow.  715.  The  original  notes  bein^ 
usurious,  the  last  note  became  so ;  and  the  plaintiff  might  have  made 
the  usury  a  defence,  pro  tanto,  to  the  suit  in  chancery ; — and  not 
having  done  so,  he  is  concluded. 

J,  Cooper  for  plaintiff. 
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The  opinion  of  the  court  was  delirered  by 

Redfield,  J.  The  only  question,  in  the  present  case,  is,  whether 
the  plaintiff  is  concluded  by  the  decree  of  foreclosure  from  recoT- 
ering  the  usury  paid  upon  the  notes  included  in  the  decree.  We 
have  examined  the  subject,  both  in  this  case  and  that  of  Day  r. 
Cununings,  ante^  page  496 ;  and  the  result  of  that  examination  is  a 
very  full  conviction,  that  the  plaintiff,  upon  the  facts  found  in  the 
case,  is  entitled  to  recover. 

From  this  case  it  does  not  appear,  that  the  original  c<Hitract  was 
usurious.  And  we  cannot  presume  that  it  was.  The  subsequent 
payment  of  usury,  under  any  state  of  the  law,  will  not  infect  the 
original  contract.  And  had  those  notes  been  sued,  they  could  not 
have  been  defended,  under  any  state  of  usury  laws  before  known  in 
this  state,  upon  the  ground  of  the  payment  of  usury  subsequent  to 
the  giving  of  the  note,  and  not  in  pursuance  of  the  original  con- 
tract. If,  then,  the  notes  given  up  were  perfectly  valid,  and  might 
have  been  enforced  at  law,  so,  also,  was  the  substituted  note,  which 
was  given  simply  for  the  old  notes,  not  including  usury. 

And  although,  when  the  defendant  brought  his  bill  to  foreclose, 
the  plaintiff  might,  by  way  of  answer,  have  insisted  upon  the  usu- 
rious piiyments,  as  equitable  grounds  for  reducing  the  amount  of  the 
decree, — as  is  said  in  Ward  v.  Sharp^  15  Vt.  118, — still  the  defen- 
dant was  not  bound  to  make  the  defence  there ;  and  if  made,  it  is 
rather  in  the  nature  of  an  equitable  offset,  than  of  a  technical  pay- 
ment. If  the  usury  is  included  in  the  notes,  which  constitute  the 
{basis  of  the  decree,  then  the  defence  must  be  made  there,  or  the 
judgment  will  conclude  the  right  But  that  is  upon  the  ground, 
i^bat,  when  the  usury  is  included  in  the  security ,  it  ia  not  considered 
•OS  paid,  until  the  entire  sum  secured  is  paid ;  or  rather,  the  first 
payments  will  go  in  extinguishment  of  the  sum  loaned,  and  the 
.legal  interest ;  and  so  the  judgment  upon  the  security,  for  tie  last 
dollar  only,  settles  the  right  to  retain  the  usury.  So,  too,  money 
paid  in  obedience  to  a  decree  or  judgment  of  court,  is  not,  and  can- 
not be  esteemed,  an  unlawful  payment.  So,  too,  the  judgment  upon 
(he  security  for  the  whole,  or  any  part,  of  the  money  secured,  seitles 
conclusively  the  validity  of  the  contract ;  and  no  recovery  back  caii 
subsequently  be  had,  which  goes  upon  the  ground  of  its  invalidity 
and  illegality. 
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But  when,  for  aught  which  a[^ars,  the  contract  was  not  origin- 
ally tainted  with  usury,  and  when  no  such  taint  enters  into  its  re- 
newaly  the  payment  of  money,  as  usury,  eo  nomitie,  is  the  consum« 
mation  of  an  unlawful  payment  and  may  be  recovered  back,  whether 
the  debt  is  paid,  or  not.  It  has  no  legal  connection  with  the  origi- 
nal contract  or  security  whatever,  and  the  right  to  retain  it  is  in  no 
way  affected  by  any  proceedings  had  in  regard  to  the  original  secu-* 
rity.  See  the  following  cases,  as  tending  to  confirm  the  views  here 
taken.  Smith  v.  Bromley,  Doug.  697,  n.  Dey  v.  Dunham,  2  Johns. 
Ch.  R.  191.  Johnson  v.  Johnson,  11  Mass.  359.  Gaither  v.  Bank 
of  Georgetown,  1  Pet.  43.  Simpson  v.  Warren,  15  Mass  460. 
CknnmonweaUh  v.  Frost,  5  Mass.  53.  Thatcher  v.  Gammon  12  Mass. 
268.  Scurrtf  v.  Freeman,  2  B.  d&  P.  381.  The  mere  taking  secu- 
rity for  usury  is  not  the  offence,  but  the  payment  of  it.  Thomes  q, 
i,  V.  Cleaves,  7  Mass.  361.  And  whenever  the  usury,  eo  nomine,  is 
paid,  the  right  to  recover  the  excess  is  perfect,  notwithstanding  the 
debt  may  never  be  paid.  Lloyd  v.  Williams,  3  Wils.  250.  S.  C, 
2  Bl.  R.  792.     Wade  q,  t.  v.  Wilson,  1  East  195. 

Judgment  affirmed. 


Joseph  Owen,  Jr.,  o.  Dan  Gray,  2n.,  and  Silas  Wheeler,  Jk.^ 

Trustee. 

• 

The  exemption  from  attachment  and  levy  of  execntion,  contained  in  chap.  42*, 
eec.  18,  of  the  Revised  Statutes,  of**  such  military  arms  and  accontrements  bb 
the  debtor  is  required  by  law  to  famish,"  is  of  a  temporary  character,  as  ap- 
plied to  the  indiyidnal,  to  continue  so  long  as  the  debtor  is  bound  by  law  to  furn- 
ish them;  and  when  the  obligation  ceases,  the  exemption  in  the  particular  < 


Where  it  appeared  from  the  disclosure  of  a  trustee,  that  he  had  in  hb  j 
certain  military  accoutrements,  belonging  to  the  principal  debtor,  who  was  ad- 
jutant of  the  regiment,  and  that  the  principal  debtor  had  some  time  previously 
absconded  from  the  state,  it  was  held,  that  be  had  ceased  to  be  an  officer,  in 
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coMeqaenca  of  hu  removal  from  the  state,  and  that  he  was  no  loiter  under  ob- 
ligation to  farnifh  these  military  accoatrements,  and  that  conseqoeDtly  the  «tat- 
nte  exemption,  as  to  him,  had  ceased,  and  that  the  trustee  should  be  bolden 
chargeable  for  the  articles. 

Trustee  Process.  It  appeared  from  the  disclosure  of  the  trus- 
tee^ that  he  had  in  his  possession  certain  military  arms  and  accoa- 
tremenfs,  belonging  to  the  principal  debtor,  who  was  adjutant  of  the 
regiment,  and  that  the  principal  debtor  had  some  time  previously 
absconded  from  the  state.  The  trustee  also  claimed,  that  the  plain- 
tiff had  previously  commenced  a  suit  against  him,  as  trustee  of  the 
principal  debtor,  and  that  a  judgment  had  been  rendered  therein. 

The  county  court,  June  Term,  1846, — Royce,  J.,  presiding, — 
decided,  that  the  trustee  was  chargeable  for  the  property  in  his  hands . 
Exceptions  by  trustee. 

J.  Cooper,  for  trustee,  cited  Parks  et  al.  v.  HadUy  4*  5FV.,  9 
Vt.  320;  Adams  v.  Newell  Sp  Tr,,  8  Vt  190;  Rev.  St.  240,  $  13, 
art.  1-4 ;  Leavitt  v.  Metcalf,  2  Vt.  342  ;  and  Haskill  v.  Andros,  4 
Vt.  609. 


1  for  plaintiff,  insisted,  that  Gray,  having  abscond- 
ed from  the  state,  could  not  be  considered  as  coming  within  the  ex- 
emption in  the  Revised  Statutes. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  It  is  now  objected  by  the  trustee,  to  the  judgment 
of  the  court  below,  that  the  articles  of  property  in  his  hands,  be- 
longing to  the  principal  debtor,  are  not  subject  to  attachment;  and 
consequently  not  liable  to  the  trustee  process. 

This  objection  is  founded  upon  the  13th  section  of  chapter  42  of 
tlie  Revised  Statutes,  which  exempts  from  attachment  and  execution 
"  Such  military  arms  and  accoutrements  as  the  debtor  is  required  by 
law  to  furnish  ;"  and  the  cases  of  Parks  et  al  v.  HadUy  Sf  Tr.,  9 
Vt.  320,  and  Adams  v.  Newell  Sp  Tr.,  8  Vt.  190,  are  cited  as  author- 
ities,  to  show  that  the  property  disclosed  by  the  trustee  in  the  present 
suit  is  not  liable  to  the  trustee  process.  Those  cases  are  clearly 
distinguishable  from  the  case  at  bar.  The  case  of  Parks  et  al.  v. 
Hadley  S^  TV.  establishes  the  general  proposition,  that  personal  prop- 
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erty,  exempted  from  the  levy  of  execation,  is  not  to  be  held  in  the 
hands  of  a  trustee.  The  property  sought  to  be  charged  by  the 
trustee  process  consisted  of  household  furniture.  The  case  of  Ad- 
ams  V.  NewtU  4*  Tr,  decides,  that  the  money  of  a  pensioner,  in  the 
hands  of  his  agents,  is  not  liable  to  the  trustee  process.  These 
are  cases  of  permanent  exemptions  of  property  from  attachment, 
and  apply  to  all  persons,  who  may  hold  the  same. 

But  in  the  case  of  military  arms  and  accoutrements  the  law  limits 
the  exemption  to  such,  as  the  "  debtor  is  by  law  required  to  furnish." 
This,  we  apprehend,  is  an  exemption  of  a  temporary  character,  as 
applied  to  the  individual,  to  continue  so  long  as  the  debtor  is  bound 
by  law  to  furnish  them,  and  that,  when  the  obligation  ceases,  the 
exemption  in  the  particular  case  ceases.  Such  we  believe  to  be  the 
obvious  meaning  of  the  statute. 

The  question  then  arises,  was  the  debtor.  Gray,  at  the  time 
Wheeler  was  adjudged  his  trustee,  bound  by  law  to  furnish  these 
articles  ?  At  that  time  Gray  had  absconded  and  left  the  state.  His 
authority  as  a»  officer  had  ceased.  The  office  of  adjutant  of  the 
regiment  was  vacated  by  his  removal  from  the  state ;  and  Gray,  hav- 
ing ceased  to  be  an  officer,  ceased  to  be  under  obligation  to  furnish 
these  military  arms  and  accoutrements,  and  consequently  the  statute 
exemption  as  to  him  ceased.  The  articles  were  therefore  liable 
to  the  trustee  process. 

It  is  farther  urged,  that  the  plaintiff's  cause  of  action  was  merged 
in  a  prior  judgment,  and  that  consequently  the  present  suit  should 
be  barred.  It  is  not  necessary  to  enquire  what  would  be  the  effect  of 
such  a  fact,  if  it  existed  and  were  properly  pleaded  to  the  action, 
or  whether  the  trustee  could  avail  himself  of  such  a  defence,  inas- 
much as  we  are  unable  to  discover  any  evidence  in  the  case  of  the 
existence  of  such  fact. 

The  judgment  of  the  county  court  is  affirmed. 
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Robert  H.  Ives  v.  Elijah  G.  Strong. 

Tb«  principle,  decided  in  the  case  of  Kidder  ▼.  Barker,  18  Vt  454,  recopuxed 
and  affirmed. 

This  was  an  action  upon  the  caae  against  a  sheriff;  for  neglect  in  not  collecting 
and  retnming  an  ezecotfon  against  three  debtors,  rnnning  against  the  bodj  and 
propertj  of  one  of  them,  and  against  the  property  of  the  other  two.  The  de- 
fendant offered  to  prove,  in  mitiptioB  of  damages,  that  the  debtor,  against 
whose  body  and  propertj  the  execution  was  issued,  was,  during  the  entire  life 
of  the  execution,  without  the  'precinct  of  the  officer,  in  Canada,  and  that  no 
one  of  the  debtors  in  the  execution  had  any  property,  but  they  were  abaolntely 
bankrupt,  that  there  was  no  hail  on  the  original  writ,  in  the  action  in  which  the 
execution  issued,  and  no  property  attached,  and  that  the  plaintiff  had  not  been 
damnified; — and  it  was  held,  that  the  evidence  should  have  been  received,  and 
that,  if  true,  the  plaintiff  was  only  entitled  to  recover  nominal  damages. 

Trespass  on  the  Case  against  the  defendant,  as  sheriff*,  for 
the  neglect  of  his  deputy,  Samuel  S.  Kimball,  in  not  collecting  and 
returning  an  execution  in  favor  of  the  plaintiff  against  Alpha  Allyn, 
Anne  Allyn  and  Jonathan  Briggs.  Plea,  the  general  issue,  and  tri- 
al by  jury,  December  Terra,  1845, — Royce,  J.,  presiding. 

It  appeared,  that*  the  execution  was  issued  against  the  body  and 
property  of  Alpha  Allyn,  and  against  the  property  of  the  other  two 
execution  debtors.  A  question  was  made  as  to  the  regularity  of  the 
execution ; — but  as  it  was  not  decided  by  the  supreme  court,  the  evi- 
dence upon  that  point  need  not  be  detailed.  The  defendant  offered 
to  prove,  in  mitigation  of  damages,  that  Alpha  Allyn,  daring  the 
whole  life  of  the  execution,  was  without  the  precinct  of  the  officer, 
m  Canada,  and  that  no  one  of  the  debtors  in  the  execution  had  any 
property,  but  that  they  were  absolutely  bankrupt;  thai  there  was  no 
hail  upon  the  original  writ,  in  the  action  in  which  the  execution  issued, 
and  no  property  attached ;  and  that  the  plaintiff  had  not  been  dam- 
nified. To  this  evidence  the  plaintiff  objected,  and  it  was  excluded 
by  the  court. 

Verdict  for  the  plaintiff,  for  the  full  amount  of  the  execution, 
with  interest  from  the  time  of  the  commencement  of  this  suit  E]&- 
ceptions  by  defendant. 
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T.  P.  Redfield  for  defendant 

It  is  well  settled,  that,  in  an  action  against  the  sheriff  for  an  es- 
cojpe,  the  plaintiff  is  limited  to  his  iutual  damages,  and  the  insolven- 
cy of  the  debtor  is  competent  evidence.  Rev.  St.  455,  ^  13.  TVeos- 
urer  of  Vt,  v.  Weeks,  4  Vt.  215.  In  an  action  on  the  case  the 
usual  rule  of  law  requires  the  plaintiff  to  allege  and  prtme  his  dama- 
ges ;  yet  in  this  case  the  plaintiff  claims  to  recover  damages,  where 
none  have  been  sustained.  It  is  true,  this  court  have  held,  in  Tur* 
ner  v.  Lowry,  2  Aik.  72,  and  in  Hall  et  al.  v.  Brooks,  8  Vt.  485, 
that  the  plaintiff  should  recover  the  full  amount  of  his  execution  ; — 
bat  in  the  6rst  case  the  ground  of  the  decision  seems  to  have  been, 
that  the  plaintiff  had  lost  his  lien  upon  the  bcUl  by  the  neglect  of  the 
officer ;  and  in  the  latter  case  the  court  seem  to  lay  stress  upon  the 
fact,  that  the  debtor  was  within  the  precinct  of  the  sheriff,  and  the 
sheriff  wilfully  refused  and  neglected  to  execute  the  precept.  But 
in  the  case  at  bar  it  was  impossible  for  the  sheriff  to  execute  the 
precept,  as  commanded  ;  and  the  ground  of  action  is  simply  a  non- 
return. What  would  have  been  the  rule  of  damages,  if  the  debtor 
had  died,  or  had  been  sentenced  to  state's  prison,  or  transported  be- 
yond seas,  or — which  is  this  case — had  expatriated  himself?  Rev. 
St.  75,  §§  21,  22.     15  Johns.  454. 

E.  Paddock  for  plaintiff. 

The  phraseology  of  the  Revised  Statutes,  as  to  the  liability  of  a 
sheriff  for  not  returning  an  execution,  is  the  same  with  that  of  the 
statute  of  1797  ;  and  our  courts  have  uniformly  adjudged,  that  the 
amount  of  the  execution  and  interest  should  be  the  rule  of  damages. 
Tol.  St.  312,  §  10.  Slade's  St.  203,  §  10.  Rev.  St.  75,  §  21.  The 
execution  debtor  might  have  been  out  of  the  state  during  the  life  of 
the  execution  by  connivance  with  the  officer ;  neither  that  fact,  nor 
the  poverty  of  the  debtors,  prevented  the  officer  from  returning  the 
execution.  In  relation  to  the  rule  of  damages  Turner  v.  Lowry,  2 
Aik.  72,  may  be  regarded  as  a  leading  case,  as  it  reverses  Sevens  v. 
Adams,  Brayt.  29.  And  see,  to  the  same  effect.  Hall  et  aL  v. 
Brooks,  8  Vt.  485,  and  Watkinson  v.  Bennington,  12  Vt.  404, 
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The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  recent  case  of  Kidder  v.  Barker,  18  Vt.  454, 
recognizing  an  exception  to  the  well  established  rule  in  this  state, 
that,  in  actions  on  the  case  against  sheriffs  for  not  collecting  or  re- 
turning final  process,  the  plaintiff  is  entitled  to  recover  the  fuU 
amount  of  the  execution,  must  control  the  present  case.  The  two 
cases  are  almost  precisely  the  same, — at  least  so  far  as  respects  Al- 
pha  Allyn,  the  principal  execution  debtor.  Assuming  the  facts, 
offered  to  be  proved  in  respect  to  the  other  two  debtors,  to  be  true, 
as  we  must  for  the  present  purpose,  there  can  be  no  question,  but 
that  the  whole  case  falls  within  the  admitted  exception.  The  testi- 
mony offered  in  the  county  court,  and  excluded,  shouU  have  been 
received. 

As  this  opens  the  case  for  trial,  it  becomes  unnecessary  to  pass 
upon  the  objection  raised  against  the  regularity  of  the  execation. 

The  judgment  of  the  county  court  is  reversed,  and  the  case  re- 
manded for  trial,  unless  the  plaintiff  consents  to  take  a  judgment  for 
nominal  damages  and  costs ;  in  which  case  the  judgment,  so  modi- 
fied, will  be  affirmed,  with  costs  to  the  defendant  in  this  court,  to  be 
deducted  from  the  plaintiff's  costs. 

The  plaintiff's  counsel  declined  taking  a  judgment  for  n<Hninal 
damages,  and  the  case  was  remanded. 


George  Nye  and  Lucius  S.  Nye  r.  Sabin  Kellam. 

[Same  Case,  18  Vt.  SM.] 

It  is  no  defence  to  an  action  agsinat  a  sheriff  for  not  levjing  and  retnniog  an  eji* 
ecatiou,  that  it  bad  been  agreed  between  the  plaintiff  and  the  execation  debtor, 
that  the  balance  doe  apon  the  execution  should  be  charged  to  the  execution 
debtor  upon  the  books  of  the  plaintiff,  and  should  be  adjusted  with  their  other 
book  account,  and  that  this  agreement  was  mutually  understood  to  be  in  dis- 
charge of  all  other  liabilities  and  remedies,  without  evidence  that  the  amount 
had  been  actually  paid,  or  adjusted,  by  a  settlement  of  the  current  account 
embracing  it 
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Trespass  on  the  case  against  the  defendant,  as  sheriff,  for  the 
default  of  his  deputy,  John  Locke,  in  not  levying  and  returning  an 
execution  in  favor  of  the  plaintifis  against  Charles  M.  Cowles.     Plea 
the  general  issue,  and  trial  by  jury,  June  Term,  1846, — Royce,  J. 
presiding. 

It  appeared,  that  the  execution  in  question  was  delivered  to  Locke 
September  25,  1840 ;  and  the  defendant  offered  to  prove,  that  in 
March,  1842,  an  arrangement  was  entered  into  between  the  plaintiff 
George  Nye  and  the  execution  debtor,  Cowles,  that  the  balance  due 
upon  the  execution  should  ''go  in  account  between  them."  To 
this  evidence  the  plaintiff  objected;  but  it  was  admitted  by  the 
court  ,* — and  this  was  all  the  evidence  upon  this  point. 

The  court  instructed  the  jury,  that,  if  they  should  find  that  the 
execution  had  not  been  fully  paid  by  Cowles  to  the  plaintiffs,  or  one 
of  them,  the  plaintif&  would  be  entitled  to  a  verdict  for  the  balance, 
unless  there  was  an  agreement  between  Cowles  and  the  plaintiffs, 
or  George  Nye,  that  the  balance  should  be  transferred  to  the  ac« 
count  of  Cowles,  and  adjusted  with  their  other  deal,  and  that  agree- 
ment mutually  understood  to  be  in  discharge  of  all  other  liabilities 
and  remedies ; — but  that,  if  they  should  find  such  an  agreement  was 
made,  and  that  such  an  effect  was  mutually  intended  by  it,  then  they 
would  be  at  liberty  to  return  a  verdict  for  the  defendant,  on  the 
ground  of  payment,  or  satisfaction,  of  the  execution  by  Cowles  to 
the  plaintiffs. 

Other  points  were  made  upon  the  trial  and  argued  by  the  coun«  - 
sel ;  but  no  decision  was  made  upon  them  by  the  supreme  court,  *• 

Verdict  for  defendant.     Exceptions  by  plaintiffs. 

J.  Cooper  and  T.  P.  Redfield  for  plaintiffs. 

The  arrangement  between  Cowles  and  George  Nye  was  without 
consideration  and  void.  It  is  but  the  common  case  of  accord  with- 
out satisfaction, — which  has  been  uniformly  held  to  be  no  discharge 
of  the  existing  liability.  Bates  v.  Starr,  2  Vt.  536.  Bryant  v. 
Gale,  5  Vt,  416.  Smith's  Leading  Cases,  Tit,  ''Accord  and  sat- 
isfaction." 

C  W.  Prentiss  for  defendant. 

It  was  competent  for  one  of  the  plaintiffs  to  control  the  execu- 
tion, or  to  receive  the  pay  upon  it  and  give  a  discharge,  or  to  settle 
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it  bj  its  going  into  account ;  and  the  charge  of  the  court  upon  this 
point  was  clearly  correct. 

The  opinion  of  the  court  was  delivered  by 

Dayis,  J.  This  case  came  before  this  court  on  exceptions  at  the 
last  term ;  when,  after  a  verdict  and  judgment  for  the  plaintiffi,  a 
new  trial  was  granted.  18  Vt.  594.  It  now  comes  before  us,  in 
the  same  manner,  after  a  verdict  and  judgment  for  the  defendant 
The  only  point,  upon  which  it  is  now  necessary  to  pass,  involves  the 
admission,  by  the  court,  of  evidence  intended  to  show,  that,  after 
the  sheriff  had  become  liable  for  the  default  of  his  d^uty,  Locke, 
an  arrangement  had  been  entered  into  between  one  of  the  plaintifis 
and  the  original  debtor  in  the  execution,  Cowles,  to  the  effect  that 
whatever  balance  might  be  due  on  the  execution  should  lie  passed 
in  account  between  the  parties,  and  the  subsequent  charge  of  tbe 
court  in  reference  to  that  evidence.  The  charge,  in  substance,  was, 
that,  if  they  found  it  was  agreed  that  such  balance  should  be  tran8i> 
ferred  to  the  account  of  Cowles,  and  adjusted  with  their  other  deal, 
and  that  agreement  mutually  understood  to  be  in  discharge  of  all 
other  liabilities  and  remedies,  the  jury  would  be  at  liberty  to  regard 
this  as  payment,  or  satisfaction,  of  the  execution. 

We  think  the  ruling  of  the  court,  in  admitting  this  evidence,  on- 
accompanied  by  evidence  to  show  that  this  balance  had  been  actu- 
ally paid  or  adjusted  by  a  settlement  of  the  current  account  embrac* 
"  ing  it,  was  erroneous ;  as  was  also  the  charge  embodying  the  same 
^principle,  A  mere  executory  agreement  to  pay  the  execution  in 
^hat  form  could  have  no  other  l^al  effect,  than  an  unexecuted 
.agreement  to  pay  it  by  the  execution,  or  indorsement,  of  a  promis- 
sory note,  or  the  acceptance  of  a  bill,  or  even  a  naked  promise  to 
pay  the  money  at  a  future  day.  Such  agreements  can  never  be  relied 
upon  as  satisfaction.  They  must  be  pleaded  in  bar  of  the  original 
liability ;  nor  do  they  present  a  distinct,  ground  of  action  in  them« 
selves. 

It  is  obvious,  that  such  an  item  would  constitute  no  proper  sub* 
ject  of  book  charge ;  the  arrangement  could  not  be  enforced  in  that 
form ;  besides  it  is  without  consideration,  and  would  fail  on  that 
ground.  Should  this  defence  be  allowed  to  prevail,the  plaintifis  would 
be  without  legal  remedy  for  the  balance  due  them,  unle38  their  debt* 
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or  should  volantarily  consent  to  account  for  it  on  Btiil&m^hi,  Set 
Bryant  y.  Gale,  5  Vt.  416,  where  the  subject  of  accord  and  satis- 
faction was  quite  folly  considered.  The  defence  set  up  there,  and 
which  was  allowed  to  prevail,  was  a  new  contract  under  seal,  to  ac- 
cept a  horse,  if  delivered  by  a  certain  time,  in  satisfaction  of  the 
several  promises  mentioned  in  the  declaration.  The  case  turned 
entirely  upon  the  circumstance,  that  the  substituted  contract  was 
under  seal. 

The  judgment  of  the  county  court  is  reversed,  and  a  new  trial 
ordered. 


David  S.  Abbott  &.  Samuel  S.  Kimball  and  Samuel  Jewett. 

Where  property,  attached  upon  mesne  proceee,  is  sold  by  the  attaching  officer,  a 
deputy  sheriff,  upon  the  writ,  in  pnnroance  of  the  Revised  Statutes,  chap.  28, 
$  §  48-52,  and  judgment  is  finally  rendered  in  favor  of  the  defendant,  in  the 
action  in  which  the  attachment  was  made,  a  refasal,  on  the  part  of  the  officer, 
to  pay  to  the  defendant  the  amount,  for  wbicb  the  property  was  sold,  will  not 
render  him  a  trespasser  db  initio^  so  as  to  render  him  liable  in  trover  for  the 
property. 

The  only  proper  action  against  the  deputy,  in  such  case,  is  for  money;  and  ia 
that  action  the  attaching  creditor  cannot  be  joined ,  unless  be  has  been  jointly 
concerned  in  the  detainer. 

And  if  the  deputy,  in  such  ease,  made  the  sole  without  notifying  the  defendant  in 
that  action,  this  would  not  make  the  attaching  creditor  jointly  liable  with  the 
deputy,  in  any  way,  unless  he  did  something  mwe  than  request  a  sale.  The 
mere  joining  with  the  deputy  in  a  special  plea,  where  they  have  been  sued 
jointly  in  trover  for  the  property,  when  there  is  also  a  general  several  plea  opoo 
the  record,  will  not  involve  the  creditor  with  the  officer,  nor  excuse  the  court 
from  giving  proper  instructions  to  the  jnry,  as  to  all  the  points  in  the  ease,  as  to 
both  defendants,  anuidered  uparatdy^  whether  particularly  requested  upon  all 
the  points,  or  not. 

Trespass  on  the  case,  for  any  mere  non-feasance  of  the  deputy,  wHl  only  tie 
against  the  sheriff. 
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An  attaching  creditor  can  in  no  case  be  held  jointly  liable  with  the  officer,  for  any 
wrong  committed  by  the  officer,  nnleaa  he  in  tome  way  participated  in  the 
wrong,  or  ratified  and  confirmed  it,  after  becoming  aware  of  it. 

Where  property  has  been  attached,  and  final  judgment  is  rendered  in  favor  of  the 
defendant  in  the  suit  in  which  the  attachment  was  made,  trover  will  not  lie 
against  the  attaching  officer,  a  deputy  sheriff,  for  neglect,  in  not  keeping  and 
taking  suitable  care  of  the  property  attached. 

In  order  to  sustain  an  actiou  for  an  escessive  attachment  of  property  upon  a  writ, 
the  plaintiff  must  allege  and  prove  mnch  the  same,  that  he  wonid  in  a  suit  for  a 
malicious  action, — ^that  is,  want  of  probable  cause  and  malice  express; — and 
the  attaching  creditor  will  ordinarily  be  the  only  person  liable  to  such  action. 

This  was  originally  an  action  of  trover  for  four  horses  and  five 
harnesses.  After  judgment  for  the  plaintiff  and  review  by  the  de* 
fendants,  the  plaintiff,  by  leave  of  the  court,  amended  his  declara* 
tion  by  filing  several  additional  counts  in  case.  In  the  first  count 
the  plaintiff  alleged,  that  on  the  25th  day  of  November,  1842,  the 
defendant  Jewett  and  one  Strong,  then  his  partner,  but^since  de- 
ceased, sued  out  their  writ  of  attachment  against  the  plaintiff,  de- 
manding, as  damages,  sixty  dollars,  and  commanding  the  sheriff  to 
attach  the  property  of  the  plaintiff  to  the  value  of  eighty  dollars,  and 
delivered  the  said  writ  to  the  defendant  Kimball,  a  deputy  sheriff, 
to  serve  and  return,  and  that  Kimball  attached  thereon  dve  harnesses 
and  four  horses  belonging  to  the  plaintiff;  that  such  proceedings 
were  had  in  tjiat  suit,  that  the  plaintiff,  Abbott,  recovered  final 
judgment  therein,  in  his  favor ;  and  the  plaintiff  averred,  that  it  was 
the  duty  of  the  defendants  to  have  carefully  kept  and  preserved  the 
said  harnesses, — but  that,  in  fact,  they  had  neglected  to  keep  them 
with  care,  but  had  suffered  them  to  become  rotten  and  worthless. 

In  the  second  count  the  matter  of  inducement  was  the  same ;  and 
the  plaintiff  alleged,  that  Kimball,  after  he  had  served  and  returned 
the  writ  against  the  plaintiff,  by  the  direction  and  procurement  of 
Jewett,  sold  the  four  horses  attached  for  the  sum  of  sixty  two  dollars, 
and  that  this  was  done  without  the  knowledge  or  consent  of  the 
plaintiff,  Abbott,  and  that,  after  final  judgment  had  been  rendered 
in  favor  of  Abbott  in  that  suit,  he  demanded  the  horses  of  the  de- 
fendants,--but  that  they  had  refused  to  deliver  them  to  him,  or  to 
pay  him  th^ir  value,  or  to  pay  him  the  sum  for  which  they  were 
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sold.  In  the  third  count  the  matter  of  indacement  was  substantially 
the  same;  and  the  plaintiff  averred,  that  the  pl'operty  was  attached 
bj  Kimball,  by  the  direction  of  Jewett,  and  that  its  value  was  very 
much  larger,  (at  least  fire  times  larger,)  than  the  whole  amount 
which  Jewett  and  Strong  claimed  to  recover  in  that  suit,  and  that 
so  great  an  amount  of  property  was  taken  for  the  purpose  of  embar- 
rassing the  plaintiff  and  putting  him  to  great  expense  and  trouble. 

The  defendants  pleaded  the  general  issue,  and  also  pleaded 
specially,  setting  forth  the  facts  in  reference  to  the  suit  in  favor  of 
Jewett  and  Strong  against  tlie  plaintiff,  as  alleged  in  the  declaration,, 
and  then  averring,  that,  after  the  attachment,  the  plaintiffs  in  that 
suit  applied  to  the  defendant  Kimball  to  sell  the  horses,  in  pursuance 
of  the  statute ;  that  Kimball  notified  Abbott  of  this  ai^lication,  and 
then  caused  the  horses  to  be  q>prai8ed,  and  sold  them  for  $62,00, 
pursuing  in  all  respects  the  requisitions  of  the  statute, — Rev.  Sl 
chap.  23,  sec.  4S-^2,^-describing  particularly  the  steps  taken  ;  that 
the  expenses  of  keeping  and  selling  the  horses  amounted  to  $20,54; 
and  that,  after  final  judgment  had  been  rendered  in  that  suit  in  fa- 
vor of  Abbott,  Kimball  tendered  to  Abbott  the  amount  for  which 
the  horses  were  sold,  deducting  the  said  sum  of  $20,54,  and  deliv- 
ered to  him  the  harnesses, — having  safely  and  properly  kept  them. 
The  plaintiff  replied,  traversing  all  the  facts  alleged  in  the  plea* 
Trial  by  jury,  December  Term,  1845, — Roycb,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  files  and  records  in  the 
original  suit  against  him  in  favor  of  Jewett  and  Strong ;  and  also 
gave  evidence  tending  to  prove,  that,  soon  after  final  judgment  had 
been  rendered  in  his  favor  in  that  suit,  he  demanded  of  the  defend- 
ants the  horses,  or  the  amount  at  which  they  had  been  appraised, 
and  the  harnesses;  and  that  the  defendants  then  offered  to  the  plain- 
tiff the  amount  for  which  the  horses  had  been  sold,  deducting  the 
expenses  of  keeping  and  sale,  and  also  offered  to  the  plaintiff  the 
harne8ses,-*-all  which  the  plaintiff  refused  to  receive.  The  plain- 
tiff also  gave  evidence  tending  to  prove,  that  the  harnesses  had  not 
been  carefully  kept  by  Kimball  after  they  were  attached,  and  that 
they  had  thereby  become  greatly  reduced  in  value. 

The  defendants  then  gave  evidence  tending  to  prove  all  the  facts 
alleged  in  their  plea  in  bar,  and  also,  that  Kimball  had  not  been 
guilty  of  any  want  of  ordinary  care  in  keeping  the  harnesses. 
70 
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The  court  instructed  the  jury,  that,  if  the  defendants  had  proved 
all  the  facts  alleged  in  their  plea  in  bar,'  the  sale  of  the  hcuraes  bj 
Kimball  was  a  legal  sale,  under  the  statute,  and  that,  in  that  event, 
they  would  return  a  verdict  against  both  defendants  for  the  sum  for 
which  the  horses  were  sold  by  Kimball,  with  interest  from  the  time 
of  the  demand,  and  that  Kimball  had  no  legal  right  to  deduct  from 
that  amount  either  the  expenses  of  keeping  the  horses  before  the 
sale,  or  the  costs  of  the  sale ; — that,  if  the  jury  did  not  find  all  the 
facts  alleged  in  the  plea  substantially  proved,  e^>ecially  the  alleged 
notice,  from  Kimball  to  the  plaintiff,  that  application  had  been  made 
to  him  to  have  the  horses  appraised,  &c.,  under  the  statute,  (which 
was  the  only  contested  fact  alleged  in  the  plea  in  relation  to  the 
horses,)  they  would  then  consider  the  original  declaration  in  trover 
supported  in  regard  to  the  horses,  and  would  return  a  vertUct  in 
favor  of  the  plaintiff  for  the  value  of  the  horses,  with  interest  froBl 
the  time  of  the  sale  by  Kimball,  and  that  they  would  be  at  liberty  to 
adopt  the  appraisal  as  evidence  of  the  value,  if  they  thought  proper ; — 
that,  if  they  found  that  the  harnesses  had  been  kept  by  Kimball,  af^ 
ter  the  attachment,  with  ordinary  prudence  and  care,  and  that  they 
had  not  depreciated  in  value  from  the  want  of  such  care,  then  the 
plaintiff coald  not  recover  any  thing  for  the  harnesses;  but  that,  if 
they  found  that  Kimball  had  not  kept  and  preserved  the  harnesses 
with  such  care  and  prudence,  they  should  add  such  sum  to  their 
verdict,  as  they  found  the  harnesses  had  depreciated  in  consequence 
of  the  want  of  such  care  and  prudence ; — and  that,  if  tbey  found 
that  the  attachment  of  property,  made  by  Jewett  and  Strong  upon 
their  writ  against  Abbott,  was  unreasonable  and  extravagant,  in  ref- 
erence to  the  amount  of  their  claim  against  him,  and  made  with  a 
view  to  perplex  and  harrass  him,  they  could  add  to  their  verdict 
such  sum,  as  they  should  consider  the  plaintiff  had  suffered  from 
the  excessiveness  of  the  attachment. 

The  jury  returned  a  verdict  against  both  defendants  for  $171,00  ; 
and  after  verdict  the  defendants  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  plaintiff's  declaration.  The  court  overruled 
the  motion  and  rendered  judgment  for  the  plaintiff  upon  the  verdict. 
Exceptions  by  defendants. 
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Poland  for  defendants. 

I.  If  the  jary  foand,  that  Kimball  gave  no  notice  to  the  plaintiff 
of  the  application  of  Jewett  and  Strong  to  have  the  horses  sold,  that 
would  give  the  plaintiff  no  right  to  maintain  any  action  against 
Jewett.  The  property  was  in  the  custody  of  Kimball,  the  officer, 
and  Jewett  had  a  legal  right  to  apply  to  him  to  have  it  sold ;  and  if, 
in  the  coarise  of  the  proceedings,  the  officer  was  guilty  of  any  error, 
or  omission  of  duty,  Jewett  is  not  responsible  therefor.  Barnard  v. 
Stevens  et  al.,  2  Aik.  429.  It  may  be  said,  that,  as  the  defendants 
joined  in  a  plea  of  justification,  and  that  failed  as  to  one,  it  failed 
as  to  the  other,  also;  but  in  this  case  the  general  issue  was  also 
pleaded,  and  all  the  evidence  was  equally  applicable  to  that  issue, — 
which  is  always  several. 

II.  If  the  sale  of  the  horses  was  regular  and  legal,  the  defendants 
contend  : — 

1.  That  no  action  sounding  in  tort  can  be  sustained, — that  if 
the  officer,  upon  the  termination  of  that  suit  in  favor  of  the  defend- 
ant therein,  refused  to  pay  over  the  avails  of  the  property  to  him, 
the  remedy  must  be  in  form  ex  contractu : — 

2.  That,  at  all  events,  Jewett  is  not  liable.  The  property  was 
legally  attached,  and  was  disposed  of  under  the  statute  ;  so  that  no 
action  can  be  sustained  for  that.  The  officer  holds  the  money,  until 
the  suit  is  terminated  in  favor  of  the  defendant ;  and  the  plaintiff 
in  that  suit,  who  never  had,  and  was  never  entitled  to  have,  the  cus- 
tody of  that  money,  can  in  no  manner  be  held  liable  for  it.  The 
statute,— Rev.  St.  185,  ^  46,  provides,  that  "the  proceeds  of  the 
sale,  afler  deducting  the  necessary  charges  thereof,  shall  be  held 
by  the  officer,  subject  to  the  attachment,  or  attachments,  and  shall 
be  disposed  of  in  like  manner,  as  the  same  property  would  have  been 
held  and  disposed  of,  if  it  had  remained  utisold ;"  and  section  fifty 
of  the  same  chapter,  which  governs  this  case,  provides,  that  "  the 
proceeds  thereof  shall  be  held  and  disposed  of  in  the  manner  before 
provided  in  case  of  a  sale  by  the  consent  of  the  parties,  unless  " 
&c.  If,  then,  the  sale  be  according  to  the  directions  of  the  statute, 
the  proceeds  have  taken  the  place  of  the  horses,  and  the  accounta* 
bility  of  the  officer  is  the  same,  as  for  the  property  itself,  if  it  had  re- 
mained in  his  hands.     Adams  v.  Abbott,  2  Vt.  383. 

III.  The  officer  had  a  right  to  deduct,  from  the  sum  for  which 
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the  horses  were  sold,  the  expenses  of  the  keeping  and  the  charges 
of  the  sale.  While  the  property  was  under  attachment  in  the  <^- 
cer's  hands,  the  defendant  was  boand  to  pay  the  expenses  of  keep- 
mg ;  and  if  he  would  avoid  this,  he  should  either  replevy  it,  or  have 
it  receipted.  Dean  v.  Bailey,  12  Vt.  142.  Jackson  ▼.  Seribner, 
cited  in  lb.  At  all  events,  the  officer  is  entitled  to  deduct  the 
charges  of  the  S€ile;  for  such  is  the  express  language  of  the  sUtute. 

IV.  If  Kimball  neglected  to  take  proper  care  of  the  harnesses, 
while  under  attachment,  this,  being  a  mere  non-feasance,  would  not 
make  him  a  trespasser  ab  initio.  And  Jewett  can  in  no  way  be 
made  liable  for  this  neglect ;  for  he  had  nothing  to  do  with  the  bar* 
neases  afler  the  attachment. 

V.  The  third  count  added  to  the  declaration,  for  making  an  ex- 
cessive attachment,  is  fatally  defective. 

1.  There  is  no  allegation  of  malicious  motive  in  Jewett. 

2.  It  is  not  alleged,  that  the  property  was  removed  from  the  plain- 
tiflPs  possession  by  the  defendants,  or  either  of  them. 

3.  There  is  no  allegation  of  damage  in  any  manner. 

J,  Cooper  for  plaintiff. 

The  jury  were  correctly  instructed,  that,  if  the  facts  alleged  in 
the  plea  in  bar  were  found  substantially  true,  the  plaintiff  was  enti- 
tied  to  recover  against  both  defendants. 

The  case  shows,  that  the  plaintiff  demanded  the  horses,  or  their 
appraised  value,  of  the  defendants, — not  of  one  of  them, — and  that 
the  defendants  made  a  tender  of  the  avails  of  the  sale,  after  deduct- 
ing the  expenses  of  keeping  and  selling.  These  were  acts  of  the 
defendants  jointly,  for  Jewett's  benefit ;  for  he  was  liable  for  the  ex- 
penses. Johnson  V.  EJson,  2  Aik.  299.  Felker  v.  Emerson,  17 
Vt.  101.  It  makes  no  difference  in  principle,  that  Jewett  chose  to 
have  the  property  sold,  under  the  statute.  The  statute  does  not 
change  the  rights  of  the  parties,  by  divesting  the  defendant  of  his 
property,  when  attached,  provided  he  should  eventually  recover. 
The  property  was  absolutely  discharged  by  the  judgment,  and  Jew- 
ett was  bound  to  pay  the  sheriff's  expenses.  Felker  v.  Emerson,  17 
Vt.  101.  The  act  of  applying  the  proceeds  of  the  sale  for  this  pur- 
pose was  for  Jewett's  benefit,  and  he  participated  in  it  This  makes 
him  guilty  of  a  lega)  conversi<Hi,    3  Stark,  Ev.  1500.    No  claim 


APRIL  TERM,  1847.  657 


Abbott  V.  Kimball  et  al. 


appears  to  have  been  made  in  the  court  below,  that,  if  one  of  the 
defendants  was  liable,  both  were  not  liable;  and  the  question  should 
not  be  entertained  here,  unless  it  appears  that  it  was  distinctly  pas« 
sed  upon  in  the  court  below.  Barnard  y.  Stevens  et  aL,2  Aik.  429. 
2  Vt.  38a.  In  the  case  of  Lamb  v.  Day  et  al,  8  Yt.  407,  this  ques- 
tion was  presented ;  and  it  would  seem,  that  that  was  a  stronger  case 
for  the  defendant  Day,  than  this  is  for  Jewett.  In  this  case  it  does 
appear,  affirmatively,  that  Jewett  did  intermeddle  with  the  property 
after  the  attachment ;  and  even  when  the  property  was  demanded, 
he  did  not  deny  having  the  control  of  the  matter.  In  this  particular 
this  case  differs  from  that  of  Adams  v.  Abbott,  2  Yt.  383. 

The  last  count  in  the  declaration  states  sufficiently  a  cause  of  ac- 
tion ;  it  has  been  traversed  and  a  verdict  has  passed ;  and  no  sub- 
stantial reason  appears,  why  the  judgment  upon  the  verdict  should 
not  be  affirmed.  Battles  v.  Braintree,  14  Yt.  348.  Arch.  PL  163. 
1  Salk.  365. 

The  opinion  of  the  court  was  delivered  by 
0      Repfield,  J.     There  are  numerous  points  in  this  case,  upon 
some  of  which  the  court  are  not  fully  agreed.     But  having  no  diffi- 
culty in  reference  to  ifiany,  we  think  it  best  to  determine  those. 

1.  The  court  charged  the  jury,  that  although  the  defendants 
made  oat  all  the  facts  alleged  in  their  plea  in  bar,  still  the  plaintiffs 
might  recover,  in  this  form  of  action,  the  amount  of  money  for 
which  the  horses  were  sold,  and  interest  from  the  time  of  the  de* 
mand.  No  doubt,  if  the  officer  had  no  right  to  deduct  the  expenses 
of  keeping  and  sale,— of  which  we  say  nothing,  (not  being  agreed 
fully, — )  the  officer  might  be  liable,  in  some  form  of  action,  for  that 
amount.  But  it  seems  tons, — 1,  That  in  that  case  the  officer  is 
not  liable  in  trover,  A  refusal  to  pay  over  the  money,  or  claiming 
to  retain  part  of  it,  upon  grounds  which  are  not  well  founded  in  law, 
will  not  make  him  a  trespasser  ab  initio.  And  unless  that  is  the 
case,  trover  will  not  lie,  even  against  the  officer.  It  is  like  any  other 
refusal  to  pay  over  money  in  his  hands.  2.  That  trespass  on  the 
case,  for  any  mere  nonfeasance  of  the  deputy,  will  only  lie  against 
the  sheriff, — ^this  never  being  sufficient  to  make  him  a  tortfeasor  ah 
initio,  3.  That  in  no  case  can  the  creditor  be  jointly  liable  for  any 
wrong  of  the  officer,  unless  he  in  some  way  participated  in  it,  or  rati- 
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The  court  instracted  the  jury,  that,  if  the  defendantB  had  proved 
all  the  facts  alleged  in  their  plea  in  bar,'  the  sale  of  the  horses  by 
Kimball  was  a  legal  sale,  under  the  statute,  and  that,  in  that  event, 
they  would  return  a  verdict  against  both  defendants  for  the  sum  for 
which  the  horses  were  sold  by  Kimball,  with  interest  from  the  time 
of  the  demand,  and  that  Kimball  had  no  legal  right  to  deduct  from 
that  amount  either  the  expenses  of  keeping  the  horses  before  the 
sale,  or  the  costs  of  the  sale ; — ^that,  if  the  jury  did  not  find  all  the 
facts  alleged  in  the  plea  substantially  proved,  especially  the  alleged 
notice,  from  Kimball  to  the  plaintiff,  that  application  had  been  made 
to  him  to  have  the  horses  appraised,  &c.,  under  the  statute,  (which 
was  the  only  contested  fact  alleged  in  the  plea  in  relation  to  the 
horses,)  they  would  then  consider  the  original  declaration  in  trover 
supported  in  regard  to  the  horses,  and  would  return  a  verdict  in 
favor  of  the  plaintiff  for  the  value  of  the  horses,  with  interest  from 
the  time  of  the  sale  by  Kimball,  and  that  they  would  be  at  liberty  to 
adopt  the  appraisal  as  evidence  of  the  value,  if  they  thought  proper ; — 
that,  if  they  found  that  the  harnesses  had  been  kept  by  Kimball,  a^ 
ter  the  attachment,  with  ordinary  prudence  and  care,  and  that  they 
had  not  depreciated  in  value  from  the  want  of  such  care,  then  the 
plaintiff  coold  not  recover  any  thing  for  the  harnesses ;  bat  that,  if 
they  found  that  Kimball  had  not  kept  and  preserved  the  harnesses 
with  such  care  and  prudence,  they  should  add  such  sum  to  their 
verdict,  as  they  found  the  harnesses  had  depreciated  in  consequence 
of  the  want  of  such  care  and  prudence ; — and  that,  if  tbey  found 
that  the  attachment  of  property,  made  by  Jewett  and  Strong  upon 
their  writ  against  Abbott,  was  unreasonable  and  extravagant,  in  reA 
erence  to  the  amount  of  their  claim  against  him,  and  made  with  a 
view  to  perplex  and  harrass  him,  they  could  add  to  their  verdict 
such  sum,  as  they  should  consider  the  plaintiff  had  suffered  (rom 
the  excessiveness  of  the  attachment. 

The  jury  returned  a  verdict  against  both  defendants  for  $171,00  ; 
and  after  verdict  the  defendants  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  plaintiff's  declaration.  The  court  overruled 
the  motion  and  rendered  judgment  for  the  plaintiff  upon  the  verdict.. 
Exceptions  by  defendants. 
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Poland  for  defendants. 

I.  If  the  jary  found,  that  Kimball  gave  no  notice  to  the  plaintiff 
of  the  application  of  Jewett  and  Strong  to  have  the  horses  sold,  that 
would  give  the  plaintiff  no  right  to  maintain  any  action  against 
Jewett.  The  property  was  in  the  custody  of  Kimball,  the  officer, 
and  Jewett  had  a  legal  right  to  apply  to  him  to  have  it  sold ;  and  if, 
in  the  course  of  the  proceedings,  the  officer  was  guilty  of  any  error, 
or  omission  of  duty,  Jewett  is  not  responsible  therefor.  Barnard  v. 
Stevens  ef  a/.,  2  Aik.  429.  It  may  be  said,  that,  as  the  defendants 
joined  in  a  plea  of  justification,  and  that  failed  as  to  one,  it  failed 
as  to  the  other,  also ;  but  in  this  case  the  general  issue  was  also 
pleaded,  and  all  the  evidence  was  equally  applicable  to  that  issue, — 
which  is  always  several. 

IL  If  the  sale  of  the  horses  was  regular  and  legal,  the  defendants 
contend  : — 

1.  That  no  action  soanding  in  tori  can  be  sustained, — ^that  if 
the  officer^  upon  the  termination  of  that  suit  in  favor  of  the  defend- 
ant therein,  refused  to  pay  over  the  avails  of  the  property  to  him, 
the  remedy  must  be  in  form  ex  contractu  : — 

2.  That,  at  all  events,  Jewett  is  not  liable.  The  property  was 
legally  attached,  and  was  disposed  of  under  the  statute  ;  so  that  no 
action  caii  be  sustained  for  that.  The  officer  holds  the  money,  until 
the  suit  is  terminated  in  favor  of  the  defendant ;  and  the  plaintiff 
in  that  suit,  who  never  had,  and  was  never  entitled  to  have,  the  cus- 
tody of  that  money,  can  in  no  manner  be  held  liable  for  it.  The 
statute, — Rev.  St.  185,  ^  46,  provides,  that  "the  proceeds  of  the 
sale,  after  deducting  the  necessary  charges  thereof,  shall  be  held 
by  the  officer,  subject  to  the  attachment,  or  attachments,  and  shall 
be  disposed  of  in  like  manner,  as  the  same  property  would  have  been 
held  and  disposed  of,  if  it  had  remained  utisold ;"  and  section  fifly 
of  the  same  chapter,  which  governs  this  case,  provides,  that  "  the 
proceeds  thereof  shall  be  held  and  disposed  of  in  the  manner  before 
provided  in  case  of  a  sale  by  the  consent  of  the  parties,  unless " 
dCrC.  If,  then,  the  sale  be  according  to  the  directions  of  the  statute, 
the  proceeds  have  taken  the  place  of  the  horses,  and  the  accounta- 
bility of  the  officer  is  the  same,  as  for  the  property  itself,  if  it  had  re- 
mained in  his  hands.     Adams  v.  Abbott,  2  Vt.  383. 

m.  The  officer  had  a  right  to  deduct,  from  the  sum  for  which 
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the  set-off.  The  note,  then,  was  due  to  Hart  and  from  Blake  and 
Mclntjre.  The  account  was  due  from  Hart, — ^that  is,  it  was  uHi- 
mately  his  debt  to  pay ; — so  also,  of  the  other  notes.  The  case  of 
Ferris  t.  BurtOHj  1  Vt.  499,  is,  also,  a  fall  authority  for  this  d^ 
eision. 

The  only  difficulty,  which  this  case  has  ever  seemed  to  present, 
has  arisen  from  the  repeated  declarations  of  judges  and  elementary 
writers,  that,  in  regard  to  set-off,  courts  of  equity  foUow  the  same 
rules  as  courts  of  law,  and  no  more  in  the  one  case,  than  the  other, 
eanjotit/  and  separate  debts  be  set-off  against  each  other.  To  pre- 
vent future  misapprehension  and  the  necessity  of  going  over  this 
whole  ground  at  every  successive  application  of  this  kind,  it  may  be 
proper  to  examine  tliis  subject  somewhat  more  at  length,  than  would 
otherwise  seem  necessary. 

1.  It  is,  I  suppose,  admitted  on  all  hands,  that  courts  of  equity 
did  exercise  a  jurisdiction  upon  this  subject,  before  the  statutes  of 
set-off  existed ;  and  consequently  the  jurisdiction  is  not  based  upon 
any  statutes  of  set-off,  and  would  exist  as  vre^  without  any  such 
statutes  as  it  now  does,  and  would  not  be  in  any  sense  affected  by 
the  repeal  of  those  statutes.  Ex  parte  SUphens,  11  Yes.  24.  Ex 
parte  BUtgden^  19  Yes.  465.  Hawkins  v.  Freeman,  2  Eq.  Gas. 
Abr.  10,  pi  10. 

2.  The  writers  upon  English  law  seem  to  admit, — and  that  seems 
to  be  the  sound  reason,  resulting  from  inference  and  presumption, — 
that  the  English  statutes  of  set-off,  the  2d  of  Geo.  II  and  5th  of 
Geo.  U,  in  relation  to  bankrupts,  and  some  subsequent  statutes,  were 
passed  mainly  to  obviate  the  necessity  of  a  resort  to  chancery  in 
every  case  of  mutual  independent  claims  upon  both  sides.  14  Pet- 
ersd.  Ab.  (417)  301,  and  note.  The  general  statute  of  set-off  of  2 
Geo.  n  is  restricted  to  mutual  debts  ;  while  that  in  regard  to  bank- 
rupts extends  to  mutual  credits.  In  regard  to  the  latter  statute,  the 
administration  of  which  is  almost  altogether  under  the  supervision 
of  the  court  of  chancery,  they  have  exercised  both  an  equitable  and 
legal  jurisdiction.     That  we  will  examine. 

3.  If  the  court  of  chancery  in  England  continued  to  exercise  any 
jurisdiction,  in  regard  to  this  subject,  after  the  passing  of  the  statute, 
it  is  reasonable  to  suppose  they  would  only  interfere  in  those  casea. 
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which  did  not  properly  come  within  the  powers  of  the  courts  of  law. 
How  much  they  would  go  beyond  the  limits,  which  courts  of  Uw 
had  prescribed  for  themselves,  would,  as  in  other  cases,  depend  upon 
their  own  discretion  ;  and  this  discretion  would,  as  in  other  cases, 
also  depend  a  good  deal  upon  the  special  circumstances  of  particu- 
lar cases.  Such,  upon  examination,  we  find  to  be  the  fact  in  regard 
to  the  set-ofT  which  the  English  chancery  has  allowed  in  bankrupt 


At  law,  it  is  well  understood,  the  parties  upon  the  record,  only, 
will  be  regarded  in  allowing  a  set-K>ff ;  and  the  nominal  parties  must, 
consequently,  be  the  same.  But  equity  regards  the  real  parties,— 
the  parties  ultimately  to  be  affected  by  the  decree.  In  the  case  of 
Ex  parte  Quinten,  3  Yes.  248,  it  seems  to  me  the  court  go  farther, 
than  what  a  proper  regard  to  the  embarrassments  attending  similar 
inquiries  in  many  cases  would  require  or  justify.  But  the  case  was 
evidently  decided  upon  its  particular  equity.  In  that  case  a  debt 
was  actually  divided,  and  a  portion  of  it  set  off,  according  to  the 
equitable  rights  of  the  parties.  That  b  farther  than  courts  of  equity 
have  often  gone,  I  admit ;  but  I  confess,  that,  under  similar  circum- 
stances, I  should  be  inclined  to  adopt  the  reasoning  of  Lord  Lough- 
borough in  this  case.  He  goes  upon  the  ground,  that  "  The  right 
is  manifest,  the  equity  is  a  clear  and  a  strong  one.*'  Courts  (tf 
equity  interfere,  in  cases  of  set-off,  upon  analogous  grotinds  to 
those  upon  which  their  whole  preventive  jurisdiction  is  based, — ^that 
is,  to  prevent  irremediable  it^ustice*  It  is  upon  this  ground,  that 
one  will  be  restrained  by  injunction  from  doing  mischief  to  mines, 
shade  trees,  monuments,  and  in  many  such  like  cases,  where  com- 
pensation in  damages  is  no  adequate  remedy.  So,  too,  when  one  is 
pursuing  an  action  at  law,  against  which  he  has  himself  given  a  bond 
of  indemnity,  he  will,  to  prevent  circuity  of  action,  be  restrained 
by  injunction. 

It  is  upon  these  grounds,  that  I  think,  when  the  debts  are  in  real' 
ity  mutual^  or  to  that  extent,  even,  when  the  debt  must  be  appor" 
tioned,  and  the  party,  attempting  to  enforce  his  claims  at  law  in  the 
name  of  some  other  party  but  nominally  ifUerested,  is  himself  tnso^ 
vent  a,  court  of  equity  should  and  will  interfere  to  prevent  the  injua- 
tice  by  decreeing  the  set-off.    Such,  as  I  Undostand,  is  the  nnifonn 
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course  under  the  English  bankrupt  laws ; — ^which  are  not  broader 
than  the  statutes  of  setoff  in  this  state. 

The  case  of  James  v.  Kynnier,  5  Ves.  108,  is  a  full  authority  to 
the  very  point  for  which  I  contend.  There  was  no  pretence  here, 
that  there  was  any  mutuality  in  the  debts  at  law.  Upon  the  most 
favorable  riew,  it  was  setting  off  a  separate  debt  against  a  joint  debt. 
Lord  Loughborough  says,  '*!  have  not  a  particle  of  doubt  upc»i  this 
case,  which  is  the  clearest  I  ever  heard."  The  only  equity,  upon 
which  the  case  rested,  was,  that  the  debts  were  in  reality  mutual 
and  an  intervening  insolvency.  Ex  parte  Stqikens,  11  Yes.  24,  is 
clearly  a  case  of  equitabh^etroff,  *^  where  there  could  be  none  at  law" 
as  is  said  in  the  marginal  note  to  the  case.  The  note  appended  to 
the  case  of  James  ▼.  Kynnier  in  Summer's  edition  of  Yesey,  states 
the  rule  upon  this  subject  very  fairly ; — ''  The  doctrine  of  set-off, 
under  the  statute,  must  be  the  same  at  law  as  in  equity ;  but  the 
equitable  jurisdiction  on  this  subject  prevailed  long  bef<»'e  the  stat- 
ute of  Geo.  II.  And  this  difference  seems  established,  namely,  that 
a  set-off,  at  Iaw,must  be  foiinded  on  a  strict  case  of  mutual  debt,  or 
mutual  credit ;  hut  that  a  more  extended  construetian  may  be  made 
in  equity:*  Ex  parte  Blanden,  19  Yes.  467.  Ex  parte  FUnt,  1 
8wanst.  34.  Taylor  v.  Okey,  13  Yes.  161.  The  case  of  Hanson 
ex  parte,  12  Yes.  345-6,  is  the  very  case  of  setting  off  a  separate 
debt  against  a  joint  debt,  and  upon  equitable  grounds  merely. 

The  general  rule  undoubtedly  is,  in  equity  as  well  as  at  law,  that 
§oint  and  separate  debts  cannot  be  set-off  against  each  other.  Such 
is  the  language  of  all  the  cases  and  of  all  the  writers  upon  the  sub- 
ject. But  they  almost  all  allow  of  a  sweeping  exception,  and  nearly  in 
dhe  same  words, — *'  under  particular  circumstances  ;  "  Ld.  Eloon,  in 
3  Meriv.  618,  quoted  with  approbation  by  Chancellor  Kent  in  Dale 
y.  Cooke,  4  Johns.  Ch.  R.  13 ;  Story  on  Part,  ^  3d5 ;  2  Story's  Eq. 
Jur.,  §  1432  et  seq.  The  difficulty  oi  defining  these  circumstances 
is  hinted  at  by  Justice  Story,  §  1437»  thus, — ^*  These  are  so  various 
as  to  admit  of  no  comprehensive  enumeration."  These  inquiries 
might  be  pursued  very  much  farther.  But  when  it  is  remembered, 
that,  in  almost  all  the  cases  where  courts  of  equity  have  interfered 
to  go  beyond  the  statutes  of  set-off,  it  has  been  where  there  had  in- 
iervened  the  insolvency  of  one  or  more  of  the  parties,  and  that  these 
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are  almost  the  odIj  cases  where  the  interference  is  of  any  importance, 
and  that  the  cases  thus  far  furnish  no  other  ground  for  interfering, 
it  is  made  sufficiently  obvious,  that  these  peculiar  circumstances  do 
not  ordinarily  occur,  except  in  cases  of  insolvency.  But  beyond 
this,  courts  of  equity  have  not  generally  gone. 

But  in  looking  into  the  subject  of  set-off,  or  compensation,  as  it 
existed  in  the  civil  law,  where,  upon  suit  being  brought,  all  matters 
in  dispute  between  the  parties  were  to  be  adjusted,  as  much  as  in 
the  case  of  a  general  submission  to  arbitrators, — ^I  mean  all  matters 
of  contract,  whether  Iiquidated^^ilpH#M|ui  we  consider  this,  and 
how  beneficial  such  a  cour|^rMgJff]^^|||^^  the  parties,  at  least, 
one  cannot  but  wonder  almijj^reat  circumspelion  and  reserve  made 
use  of  in  courts  of  equity  ^onlUsf^pii||PQAAUie  remarks  of  Mr. 
Justice  Story,  in  2  £q.  Jur.  M8^l4«r,  are  just  Aid  forcible; — "The 
general  equity  and  reasona|lenes&^*|h|J|||tiCuDpes,  upon  which  the 
Roman  superstructure  is  wnlMl,  makeit^jwter  of  regret,  that 
they  have  not  been  transferreo^hi-d^^^ull  extent,  into  our  system 
of  equity  jurisprudence.'' 

Enough  has  been  said,  I  trust,  to  show  that  the  present  case 
comes  clearly  within  the  principles  of  equity,  upon  which  this  branch 
of  equity  law  rests,  and  also  far  within  the  range  of  the  decided  ca- 
ses, and  to  satisfy  all,  that  courts  of  equity  need  not  feel  overnM^io- 
itous  to  restrict  this  portion  of  their  remedial  jurisdiction,  which  is 
so  just  and  salutary  in  its  operation,  and  so  impossible  of  being 
abused,  and  which  so  universally  obtains  in  all  countries,  whose  jur* 
isprudence  is  founded  upon  the  Roman  civil  law. 

Decree  of  the  chancellor  affirmed. 
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Ira  Day  t;  Avery  Cummings. 

In    Chancery. 

A  nominal  party  to  a  contract,  who  hai  aangned  all  hii  intereil,  is  only  requred 
to  be  joined  in  any  proceeding  in  equity,  in  regard  to  the  coattaet«  for  the  por- 
pose  of  having  the  decree  oonclade  his  righu,  and  thus  conclode  all  fatare 
litigation.  So  that,  in  all  snch  cases,  when  the  court  of  chancery  can  see,  in 
the  particular  case,  that  there  exists  no  necessity  for  the  joinder  of  snch  party 
on  that  account,  it  will  not  be  required, — especially  after  the  case  has  gone  to 
a  bearing. 

A  nominal  party  to  a  contract,  in  regard  to  which  a  suit  in  equity  is  pending, 
who  is  80  divested  of  all  interest  as  not  to  be  a  necessary  party  to  the  bill,  is  a 
competent  witness  in  the  case. 

Where  nsnry  has  been  paid  upon  a  note,  in  pursuance  of  a  contract  made  at  the 
time  of  its  execution,  and  the  payee  seeks  afterwards  to  enforce  the  cdUection 
of  the  note  by  a  suit  at  law,  a  court  of  equity,  upon  a  bill  brought  bjr  the  maker 
of  the  note,  will  order  that  the  sum  so  paid  be  allowed  as  a  payment  npoo  th» 
note,  computing  simple  interest. 

But  where  usury  has  been  paid  upon  notes,  which  have  been  subsequently  put  in 
suit,  and  judgments  have  been  recovered  upon  them  and  satisfied  in  full,  which 
judgments  still  remain  unreversed,  a  court  of  equity  will  not  interfere  to  relieve 
the  party  making  such  usurious  payments. 


Any  defence,  which  might  be  interposed  at  law  to  defeat  a  recovery  upon  a 
tract,  or  a  portion  of  it,  must  be  so  interposed,  or  it  is  concluded  by  the  judg- 
ment 

It  is  in  accordance  with  the  nsual  equity  practice,  when  a  party  seeks,  in  a  court 
of  chancery,  to  obtain.relief  against  a  portion  of  the  amount  due  upon  a  contract 
attempted  to  be  enforced  against  him  at  law,  and  is  sttcceesfuJ,  to  have  the 
entire  case  finished  in  the  court  of  chancery,  so  as  to  put  an  end  to  any  farther 
litigation  between  the  parties  in  reference  to  the  entire  contract; — although  there 
•are  many  exceptions  to  this  practice. 

Where  the  orator  alleged  in  his  bill,  that  a  fonner  firm,  of  which  he  was  a  mem- 
ber, and  of  which  he  was  now  the  sole  represenative  in  interest,  had  made 
payments  to  the  defendant  of  usurious  interest  upon  notes  which  the  defendant 
was  now  seeking  to  enforce  against  the  firm  by  a  suit  at  law,  and  also  alleged 
that  he  had  himself  paid  usurious  interest  to  the  defendant  upon  a  note  given 
by  him  to  the  defendant  in  the  coarse  of  his  individual  hnsinees,  which  note  he 
liad  subsequently  paid  in  fnlli  and  prayed  that  he  might  be  alkywed  (or  the  pay* 
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tnento  w  made,  and  tbe  bill  was  not  demaired  to,  nor  objected  to,  in  the  coart 
below»  on  tbe  groand  of  multifarioaanefla,  ic  was  bold,  that  relief  ahonid  be 
afforded  the  orator  for  all  tbe  payments  so  made,  although,  in  strictnees,  it  was 
inyolving  distinct  matters  in  the  same  bill. 

fn  ttus  ease  the  orator  was  allowed  his  coats,  haying  prevailed  upon  all  tbe  points 
litigated,  excepting  those  from  whieh  he  was  precluded  by  a  mere  technical  bar 
really  sfantting  oat  the  trae  equity  of  the  case. 

An>BAL  from  the  court  of  chancery.  The  orator  alleged  in  his 
bill,  in  sabstance,  that  from  1828  until  1842  he  was  a  partner  in 
business  at  M ontpelier  with  Luther  Cross ;  that  in  1842  he  pur- 
chased the  interest  of  Cross  in  the  property  of  the  firm,  and  exe- 
cuted to  him  a  bond,  conditioned  that  he  should  pay  all  debts  due 
from  the  firm ;  that  during  the  continuance  of  the  partnership  the 
firm  borrowed  various  sums  of  money  of  the  defendant,  for  which 
they  gave  him  their  note,  and  for  which  they  agreed  to  pay  him 
interest  annually  at  the  rate  of  twelve  per  cent;  that  towards  such 
usurious  interest  they  paid  the  defendant  various  sums  of  money, 
and  gave  him  several  notes,  which  notes  the  defendant  had  put  in 
suit,  and  obtained  judgments  thereon,  which  had  been  fully  paid  and 
satisfied  by  the  orator ;  that  the  defendant  stUl  held  two  notes,  one 
for  9400,00,  and  the  other  for  $200,00,  given  by  the  firm  during 
the  existence  of  the  partnership,  upon  which  the  firm  had  made 
various  payments  of  usurious  interest,  and  the  collection  of  which 
notes  the  defendant  was  seeking  to  enforce  by  a  suit  at  law,  now  pen- 
ding in  court ;  that  the  orator  had  also,  in  the  course  of  his  individ- 
ual business,  executed  to  the  defendant  his  own  note,  signed  by 
Cross  as  surety,  for  $125,00,  for  a  pair  of  oxen,  upon  which  he 
agreed  to  pay  the  defendant  interest  annually,  at  the  rate  of  twelve 
per  cent,',  and  that  he  had  paid  this  last  note  in  fall,  including  a 
large  amount  of  usurious  interest  upon  the  same.  And  the  orator 
prayed,  that  an  account  might  be  taken  of  the  amount  of  usu- 
rious interest  paid  by  him,  or  by  the  partnership,  to  the  defendant, 
«nd  that  the  defendant  might  be  ordered  to  repay  the  same  to  the 
orator,  or  to  dlow  the  same  upon  the  notes  in  suit,  and  for  an 
injunction,  and  for  general  relief 

The  defendant  answered,  denying  that  the  firm  ever  agreed  to 

pay  hira  usurious  interest,  or  that  he  ever  received  usurious  interest 
63 
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from  them;  but  admitting  that  he  had  received  from  the  orator,  upoD 
the  note  for  9125,00,  a  small  sum  aboTe  the  interest  at  the  rate  of 
six  per  cent. 

The  answer  was  traversed  and  testimony  was  taken.  Luther 
Cross  was  examined  as  a  witness  on  the  part  of  the  orator ;  and  his 
testimony  tended  to  sustain  the  allegations  in  the  bill.  It  appeared 
that  the  writ,  in  the  action  at  law  upon  the  notes,  in  favor  of  the 
defendant,  had  been  served  by  attaching  the  property  of  the  orator ; 
and  that  the  orator  had  deposited  with  Cross  f  800,00  in  money,  for 
the  purpose  of  fully  indemnifying  him  against  any  judgment  which 
might  be  recovered  against  him  in  that  suit.  The  defendant  filed 
a  motion  to  suppress  the  testimony  of  Cross.  Other  testimony  wa» 
taken,  the  substance  of  which  is  sufficiently  detailed  in  the  opinion 
of  the  conrt. 

It  was  referred  to  a  master,  to  ascertain  and  report  the  sums  paid 
to  the  defendant  by  Day  and  Cross  as  usurious  interest  upon  the  two 
notes  in  suit,  and  upon  all  other  notes  executed  to  him  bj  the  firm, 
excepting  those  notes  upon  which  the  defendant  had  recovered  judg- 
ments. The  master  reported,  that  the  amount  of  usurious  interest 
paid  to  the  defendant  previous  to  the  date  of  the  note  for  $400,  ex- 
cepting the  payments  upon  the  notes  which  had  passed  into  judg- 
ments, was  $57,78 ;  and  that  there  was  paid  on  the  note  for  $400,  as 
usurious  interest,  September  1, 1838,  $24,00, — November  7, 1839, 
$24,27,— and  September  1,  1840,  $24,00. 

The  court  of  chancery, — ^Redfield,  Ch.,^-decreed,  that  the  sura 
of  $57,78  be  applied  upon  the  note  for  $400,00,  as  a  payment  at  its 
date,  that  $24,00  be  applied  upon  said  note,  as  a  payment  made 
September  1, 1838, — $24,27  as  a  payment  made  November  27, 1839, 
— and  $24,00  as  a  payment  made  September  1, 1840 ;  that  the 
claims  of  the  orator  for  payments  made  upon  the  notes  which  had 
passed  into  judgments,  and  upon  the  note  for  $125,00,  signed  by  the 
orator,  and  by  Cross  as  surety,  should  be  disallowed ;  and  that  no 
costs  should  be  allowed  to  either  party.  From  this  decree  the  defen- 
dant appealed. 

/.  A.  Vail  and  £.  B.  Peck  for  orator. 

O.  U.  Smith  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  this  case  the  orator  seeks  relief,  in  regard  to 
notes  in  suit,  at  law,  against  himself  and  Luther  Cross,  who  was  his 
partner  at  the  time  the  notes  were  given,  but  who  has  since  ai^ 
signed  all  his  interest  to  the  orator,  and  taken  a  bond  to  indemni- 
fy himself  against  all  debts,  and  subsequently  received  a  deposit  of 
money  amply  sufficient  to  cover  all  damages  and  costs,  which  may 
by  any  possibility  ever  be  recovered  upon  the  notes.  The  biJl  al- 
leges, that  the  notes  were  given  for  money  borrowed  upon  usurious 
interest,  and  that  upon  those  notes,  and  some  others  set  forth  in  the 
bill,  a  large  amount  of  usury  had  been  paid. 

1.  It  is  objected,  that  Cross  is  a  necessary  party  to  this  bill.  I 
have  no  doubt  he  might,  with  perfect  propriety,  have  joined  as  a  co» 
plaintiff,  upon  the  ground,  merely,  of  being  a  party  to  the  suit  at  law, 
and  so  legally  interested,  prima  fixcie,  to  defeat  the  suit.  This,  in 
general,  is  necessary,  in  order  to  put  a  quietus  upon  the  litigation. 
But  courts  of  equity  always  exercise  a  discretion  in  regard  to  these 
fmrmal  parties,  who  are  not  in  fact  interested  in  the  evmi  of  the  liti- 
gation, and  upon  whom  the  decree  is  not  intended  to  operate,  by 
way  of  requiring  them  to  do  any  positive  act.  Story's  Eq.  PI.  147, 
$  153.  1  Daniels'  Ch.  Pr.  248,  and  note.  At  all  events,  a  nomi- 
nal party  to  the  contract,  who  has  assigned  all  his  interest,  is  only 
required  to  be  joined  in  any  proceeding  in  equity,  in  regard  to  the 
contract,  for  the  purpose  of  having  the  decree  conclude  his  rights, 
and  thus  conclude  all  future  litigation.  So  that,  in  all  such  cases, 
when  the  court  of  chancery  can  see,  in  the  particular  case,  that 
there  exists  no  necessity  for  the  joinder  of  such  party  on  that  ac- 
count, it  will  not  be  required, — especially  after  the  case  has  gone  to 
a  hearing.  And  where  the  testimony  of  the  assignor  is  taken,  dis- 
claiming all  interest^  as  in  the  present  case„  the  assignor  will  be 
concluded  by  such  admission  upon  the  record,  and  so  by  the  decree 
passed  in  faith  of  that  admission.  This  was  expressly  decided  in 
MeCmneU  v.  McCanneH,  11  Vt.  290. 

2.  There  is  no  pretence  that  Cross,  at  the  time  of  the  hearing, 
had  any  interest  in  the  subject  matter  of  this  suit.  If  not  a  neces- 
sary party  plaintiff  then,  he  was  a  competent  witness.  And  the  tes- 
timony very  clearly  establishes  the  fact  of  the  payment  of  usury,  tf 
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pursuance  of  a  contract  made  at  the  time  of  the  loan.  His  testimony, 
too,  is  so  far  corroborated  by  the  circumstances  of  the  case,  the 
memoranda  upon  the  notes,  and  especially  the /arm  of  the  denial  in 
the  answer,— denominating  the  sums  allowed,  as  **  discounts^''  and 
not  as  extra  interest, — ^that  we  hare  no  doubt  it  is  sufficient  to  o? er- 
come  the  answer.  The  only  difficulty  we  have  found  in  this  case 
has  been  in  regard  to  the  claims  of  the  orator,  which  were  disal- 
lowed by  the  court  of  chancery. 

3*  There  was  usury  paid  upon  a  note  for  one  hundred  dollars, 
which  was  indorsed  down  to  fifty  dollars.  This  note  was  subse- 
quently sued,  and  went  into  judgment,  and  was  paid  upon  the  exe- 
cution which  issued.  But  the  interest  seems  to  have  been  paid  by 
giving  other  notes,  some  payable  to  Cummings  and  one  to  another 
person ;  and  these  notes  have  also  been  sued  and  collected  in  the 
same  way.  All  payments,  which  were  ultimately  made  up<m  judg- 
ments and  executions,  were  disallowed  in  the  court  below,  as  not 
being  recoverable  in  any  suit  whatever,  so  long  as  these  judgments 
remained  in  force.  We  are  finally  of  opinion,  that  the  judgm^it, 
or  decree,  was  correct,  in  excluding  these  payments. 

It  has  always  been  held,  that  any  defence,  which  might  be  inter- 
posed at  law  to  defeat  the  recovery,  or  a  portion  of  it,  must  be  so 
interposed,  or  it  is  concluded  by  the  judgment ; — and,  at  all  events, 
that  when  the  specific  money,  sought  to  be  recovered  back,  was 
finally  paid  upon  a  judgment,  the  recovery  cannot  be  had.  Thatcher 
v.  Oanmwn,  12  Mass.  268.  Steward  v.  Downer,  6  Vt.  320.  And 
the  same  principle  is  implied  in  all  those  decisions,  where  a  warrant 
of  attorney  to  confess  judgment,  and  judgments  confessed,  upon 
usurious  contracts,  have  been  set  aside  upon  that  ground,  or  execu- 
tion stayed,  until  that  fact  could  be  determined  upon  a  feigned  issue. 
That  is  the  practice  of  the  courts  of  law,  in  regard  to  all  judgments 
entered  upon  warrants  of  attorney.  Richmond  v.  Roberts,  7  Johns. 
319.  Cooke  V.  Jones,  Cowp.  727.  Everitt  v.  Knapp,  6  Johns.  331. 
Duncan  v.  Thomas,  Dougl.  196.  In  this  case  no  judgment  had 
been  confessed,  under  the  warrant.  Buller,  J.,  said,  the  "  court 
had  the  same  jurisdiction,  as  if  the  judgment  had  actually  been  en* 
tered  up."     See,  also,  Starr  v.  Schuyler,  3  Johns.  139,  and  note. 

4,  Many  questions  in  regard  to  the  time  of  the  payment  of  usury, 


APRIL  TERM,  1847.  fiOl 

Dttj  9.  Cammiiifk 

under  the  English  statute,  have  arisen,  which  have  a  more  or  lesa 
direct  bearing  upon  this  question  of  the  effect  of  a  Judgment  ttp<m 
the  original  conuact, — but  none  of  them,  perhaps,  directly  aflfect* 
ing  the  question  raised  in  this  ease.  They  will  be  referred  to  in 
the  subsequent  case  of  Grow  ▼.  Afbet^  in  Orleans  county,  reported 
in  this  Tdume»  The  case  of  jPoimtfi^  y.  Dunham^  5  Johns.  Ch.  R. 
133,  which  is  relied  upon  by  the  plaintiff's  counsel  as  most  in  point, 
as  justifying  this  court  in  allowing  the  oratcv  to  recover  the  usury 
paid  in  pursuance  of  the  several  judgments,  shows  very  folly  the 
history  of  the  decisions  at  common  law  upon  this  subject,  and  is 
here  referred  to  for  that  purpose.  But  the  case  is  not  in  point,  to 
justify  relief  in  the  present  case ; — for  1st,  The  bill,  in  that  case, 
was  brought  expressly  for  setting  aside  the  judgment ; — and  2d,  The 
judgments  were  mere  confessions,  under  warrants  of  attorney,  such 
as  we  have  seen  are  always  relieved  against  at  c<»nmon  law,  even. 

5.  But  the  very  full  examination,  which  we  have  given  this  case, 
has  induced  us  to  recommend  to  the  chancellor  of  this  circuit  to 
modify  his  decree  in  some  respects,  for  the  purpose  of  reaching  the 
more  perfect  equity  of  this  case,  as  it  seems  to  us. 

1.  We  think  it  more  in  accordance  with  the  usual  equity  practice, 
that  the  case  should  hejinished  in  the  court  of  chancery ; — althougl| 
there  are  many  excq>t]ons  to  this  practice. 

2.  As  the  bill  is  not  demurred  to,  ot  objected  to,  as  we  under- 
stand, in  the  court  below,  on  the  ground  of  muUtfariausness^  we 
think  it  best  that  the  orator  should  have  relief  in  regard  to  whatever 
usury  was  paid  upon  the  note  for  the  oxen ; — ^whicb,  in  the  greatest 
strictness,  might  be  liable  to  the  objection  of  involving  distinct  maU 
ters  in  the  same  bill,  but  which  may  well  be  included  in  this  decree, 
when  modified  as  above  recommended. 

3.  As  the  orator  has  really  prevailed  upon  all  the  points  litigated, 
but  for  the  judgments  at  law,  which  is  a  mere  technical  bar  and 
really  shuts  out  the  true  equity  of  the  case,  we  rec<Hnmend  the 
chancellor  to  allow  the  orator  his  costs  in  the  court  of  chancery. 
In  this  court  he  will  be  entitled  to  them^  as  matter  of  right. 

The  decree  of  the  chancellor  is  reversed,  and  the  case  remanded, 
to  be  proceeded  with  according  to  the  f<fregoing  recommendation, — 
that  is,  that,  upon  computing  all  sums  of  usury,  upon  all  the  demands 
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named  in  the  orator's  bill,  which  sums  were  not  uUtmately  paid  up- 
amjtuUgments,  and  the  coats  in  the  aait  in  chancery,  oa  the  part  of 
the  orator,  in  that  court  and  in  this,  the  amount  be  set  against  the 
sum  of  the  defendant's  claim  in  the  suit  at  law,  including  his  costs 
in  the  court  of  law  to  the  time  of  the  decree ;  and,  if  the  balance  is 
in  favor  of  the  defendant,  he  be  decreed,  upon  the  payment  of  the 
samci,  to  surrender  the  note,  or  notes,  in  suit,  to  be  cancelled,  aiid, 
if  in  favor  of  the  orator,  he  have  a  decree  for  the  same,  and  ezecu* 
tion  after  sixty  days. 


CASES 
Xrgued  and  determined 

IN   THE 

SUPREME    COURT 

OF   THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  CALEDONIA. 
April  Term,  1847. 


PRESENT, 

Hon.  ISAAC  F.  REDFIELD,  n 
How.  MILO  L.  BENNETT,    f  *  * 

Hon.  DANIEL  KELLOGG,    >  AtMWiNT  Juo«st. 
Hon.  CHARLES  DAVIS,        ) 


James  Mullen  v.  James  Qilkinson,  2d. 

It  k  well  MtUed  bj  repeated  adj^icationt  in  this  state,  that  if  a  party*  voder  a 
contract  to  labor  for  a  ipeciBd  period,  leave  the  service  of  the  party  with 
whom  he  contracted ,  hetanJae  expiration  of  the  time  and  withont  anfficieat 

caDse,  he  cannot  snatain  auction  thereon. 
ff 
I  It  la  no  sufficient  cause  for  abandoning  snch  contract,  that  the  party  was  empToyedV 
with  bis  own  consent,  npon  work  not  contemplated  at  the  time  the  eontraeC 
was  made. 

Nor  that  the  person  making  sueh  contract  had  difficulty  with  another  person  m 
the  service  of  his  employer,  and  his  employer  refused,  upon  his  solicitation,  to 
diachaige  snch  other  person. 

* "  s 

Book  Account.  Judgment  to  account  was  rendered,  and  anr 
auditor  was  appointed,  who  reported  the  facts  substantially  as  fol* 
lows. 
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The  plaintiff's  accoant  was  for  about  three  months'  labor^  which 
was  performed  for  the  defendant  under  a  contract  that  lie  woold  labor 
for  him  seven  months,  at  eleven  dollars  a  month.  It  appeared  thai 
the  defendant,  not  having  sufficient  work  upon  his  farm  to  keep  the 
plaintiff  busy,  employed  him,  with  his  consent,  in  ditching  for  other 
people  and  received  the  pay  therefor  himself.  It  also  appeared,  thai 
the  plaintiff  had  some  difficulty  with  another  person,  also  in  the 
service  of  the  defendant,  and  solicited  the  defendant  to  discharge 
such  person,  and  titat,  upon  the  defendant's  declining  to  do  so,  the 
plaintiff  abandoned  the  service  of  the  defendant  and  commenced 
this  action  to  recover  for  the  labor  which  he  had  performed  under 
the  contract. 

The  county  court  rendered  judgment  upon  the  report  in  favor  of 
the  defendant.    Exceptioiifi  by  plaintiff. 

J.  D.  Stoddard  for  plaintiff. 

for  defendant. 

The  opinion  of  the  court  was  delivered  by 

KsLLooG,  J.    This  was  a  suit  to  recover  for  the  personal  servi- 
ces of  the  plaintiff.    Upon  the  fkcts  detailed  in  the  auditor's  report, 
the  county  court  rendered  judgment  for  the  defendant;  and  the 
question  here  raised  for  consideration  is,  whether  that  judgment  was 
erroneous.     As  the  services  of  the  plaintiff  were  rendered  under  a  ^ 
^contract  for  a  fixed  period  of  labor,  anous  the  plaintiff  left  the  ser-   / 
vice  of  the  defendant  without  his  consemand  before  the  fulfilment  ' 
t>f  the  conU'act^  his  right  to  recover  for  ibe  services  actually  reo- ^ 
4ered  must  depend  upon  the  fact,  whether  the  plaintiff  had  suffi-  * 
^tot  cause  for  leaving  the  employment  of  the  defendant-    For  it  is^t 
*well  settled  by  repeated  adjudications  in  this  state,  that  if  a  party,  1 
under  a  contract  to  labor  for  a  specified  period,  leave  the  service  of  I 
the  party  with  whom  he  contracted,  before  the  expiration  of  the  time  I 
"and  without  sufficient  cause,  he  cannot  sustain  aa  action  thereon.  -^ 
Hair  V.  Bell,  6  Vt.  35. 

The  question  then  arises,  had  the  plaintiff  sufficient  cause  to  ysM- 
tify  his  leaving  the  service  of  the  defendant?  The  case  finds,  thu 
the  defendant  employed  the  plaintiff  a  portion  of  the  time  in  ditdh 
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ing  upon  lands  other  than  the  defendant's ;  but  this  would  furnish 
no  sufficient  cause  for  abandoning  the  contract,  inasmuch  as  the  em* 
ployment  was  with  the  consent  of  the  plaintiff!  Hear  v.  Bell,  ub, 
supra.  Indeed,  the  case  does  not  disclose  a  single  fact,  that  furnishes 
the  slightest  justification  to  the  plaintiff  for  leaving  the  service  of 
the  defendant.  The  services  rendered  by  the  plaintiff  were  under 
a  contract  to  labor  for  the  defendant  seven  months.  It  was  an  en- 
tire contract,  and  the  performance  of  it  was  a  condition  precedent 
to  the  plaintiff's  right  of  recovery. 
The  judgment  of  the  county  court  was  correct  and  is  affirmed. 


Alfred  Moraill'  v.  John  G.  Aden« 

Infancy  ifl  a  good  bar  to  an  action  founded  upon  a  false  and  frandalent  warranty 
npon  the  sale  of  a  horse,  whether  such  action  is  in  form  ex  deUdQ,  or  ex  cofi- 
tractu.  I 

But  the  infant  must  either  affirm  or  avoid  the  entire  contract;  and  if  he  choofle  to 
affirm  it,  after  he  bec^pies  of  age,  by  l^rmging  an  action  upon  the  notes  given 
upon  consideration  of  the  sale,  he  cannot,  upon  his  plea  of  infancy,  preclude 
the  defendant  from  taking  advantage  of  the  falae  warranty,  in  -any  proper  man- 
ner, 88  a  defence. 

It  is  well  settled,  that  a  contract  may  be  avoided  for  an  entire  want  of  considera- 
tion, or  failure  of  consideration.  But  where  tbo  plaintiff  sold  a  clock  and  a 
horse  for  a  harness  and  two  promissory  notes,  and  falsely  and  fraudnlendy 
warrvnted  the  horse  to  be  safe  and  kind,  and  it  appeared  that  the  horse  had 
such  an  inveterate  habit  of  kicking  as  to  render  him  worthless,  it  was  held,  that 
there  was  not  such  an  entire  failure  or  want  of  consideration  as  to  constitute  a 
defence  to  the  notes,  notwithstandiug  the  clock  had  not  been  in  fAt  delivered 
by  the  plaintiff. 

But  it  was  held,  that  the  failure  of  consideration,  in  such  case,  was  such  as  to 
authorize  the  defendant  to  rescind  the  entire  contract;  and  it  appearing  that  he 
had  offered  to  do  so  in  reasonable  time,  and  that  the  plaintiff  had  refused  to 
receive  the  horse  and  surrender  the  notes  and  harness,  it  was  held,  that  this 
constituted  a  sufficient  defence  to  an  action  upon  the  notes. 
64 
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Assumpsit  upon  two  promissory  notes,  dated  Jane  5,  1845.  The 
defendant  pleaded  the  general  issue,  and  also  pleaded,  in  of&et,  that, 
on  the  5th  day  of  June,  1845,  in  consideration  that  the  defendant 
would  purchase  of  the  plaintiff  a  certain  mare,  the  plaintiff  war- 
ranted the  said  mare  to  be  kind  and  safe  in  the  harness  and  suitable 
for  the  use  of  the  defendant's  family ;  and  he  averrai  a  breach  of 
the  warranty.  Trial  by  jury,  June  Term,  1646, — Kellogg,  J., 
presiding. 

On  trial,  the  plaintiff  having  given  in  evidence  the  notes  declared 
upon,  the  defendant  proved,  that  on  the  5th  day  of  Jane,  1845,  the 
plaintiff  sold  to  the  defendant  a  horse  and  a  clock,  for  which  the 
defendant  was  to  deliver  to  the  plaintiff  a  harness  and  the  two  notes 
declared  upon;  and  that  the  defendant  delivered  the  harness  and 
the  notes  to  the  plaintiff,  and  the  plaintiff  delivered  the  mare  to  the 
defendant ;  but  there  was  no  proof,  that  the  clock  had  ever  been 
delivered.  The  defendant  also  proved,  that  the  plaintiff  then  war- 
ranted the  mare  to  be  kind  and  safe  for  any  person  to  use;  but  that, 
in  fact,  the  mare  had  such  an  inveterate  habit  of  kicking,  that  she 
could  not  be  harnessed  without  being  fettered,  that  she  was  an  un- 
safe and  dangerous  beast  to  use,Hhat  by  reason  of  her  habit  of  kick- 
ing she  was  nearly  or  quite  worthless,  that  all  this  was  well  known 
to  the  plaintiff  bef(^e  the  sale,  and  that  the  defendant,  upon  the 
same  5th  of  June,  1845,  upon  discovering  the  vicious  habits  of  the 
mare,  requested  the  plaintiff  to  receive  her  back  and  surrender  the 
harness  and  notes, — which  the  plaintiff  declined  doing.  The  plain- 
tiff then  proved,  that  at  the  time  of  the  sale  and  warranty  he  was 
under  twenty  one  years  of  age. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintiff,  by  consent, 
lor  the  amount  of  the  notes,  under  a  rule,  that  the  court  should  en- 
ter a  judgment  for  the  plaintiff,  or  defendant,  as  the  case  might  be, 
with  liberty  to  the  parties  to  except. 

The  covt  rendered  judgment  for  the  defendant.  E.\ceptions  by 
plaintiff 

A.  Underwood  for  plaintiff. 

1.  There  is  a  variance  between  the  allegations  in  the  plea  in  ofl&et 
and  the  proof, — the  sale  of  the  clock  not  being  alleged  as  a  portion 
of  the  consideration  for  the  harness  and  notes  delivered  by  the  de- 
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fendant  1  Chit  PI.  263,  271.  Curley  y.  Dean,  4  Conn.  265.  3 
Stark.  Ev.  1548-1562.  Swallow  v.  Beaumont,  2  B.  &.  A.  765. 
TF*iV«  V.  IFtfoon,  2  B.  &.  P.  116.  FaiV  v.  Strong,  10  Vt  457.  1 
Grcenl.  Ev.  79. 

2.  The  minority  of  the  plaintiff  is  a  complete  defence  to  the  plea 
in  ofiset.  There  was  not  a  total  failure  of  the  consideration  of  the 
notes ;  and  nothing  short  of  this  would  defeat  them.  Issue  is  joined 
upon  the  plea  in  offset,  and  a  breach  of  warranty  is  the  gist  of  the 
matter.  To  this  the  plaintiff's  minority  is  a  complete  answer ;  and 
he  is  therefore  entitled  to  judgment  on  the  verdict.  Jennings  v. 
RtmdaU,  8  T.  R.  335.  1  Keb.  778.  1  Lev.  169.  Green  v.  Green- 
bank,  4  £.  C.  L.  375.  2  Kent  241.  Chit,  on  Cont  123.  2  Stark. 
Ev.  724.     West  v.  Moore,  14  Vt.  448. 

T.  Howard  for  defendant. 

The  case  of  West  v.  Moore,  14  Vt.  447,  is  not  applicable  to  this 
case.  That  was  an  attempt,  by  an  action  of  tort,  to  hold  an  infant 
liable  for  a  false  warranty  that  a  horse  was  of  a  certain  age;  where- 
as in  the  case  at  bar  the  infant  asks  the  court  to  allow  him  to  use 
his  privilege  for  the  purpose  of  enforcing  a  contract  founded  in 
fraud,  and  without  consideration. 

It  is  well  settled,  that,  if  the  consideration  of  a  contract  fail,  or  if 
there  were  no  consideration,  this  will  constitute  a  full  defence  under 
the  general  issue.  2  Vt.  439.  4  Vt.  174.  10  Mass.  254.  15 
Johns.  230.  19  Johns.  53.  1  Stark.  Ev.  280.  The  cases  of  Farr 
V.  Sumner,  12  Vt.  28,  and  Bigelow  v.  Kinney,  3  Vt.  353,  fully  au. 
thorize  a  recovery  by  the  defendant  under  the  plea  in  offset 

The  doctrine,  that  an  infant  may  rescind  his  contract  and  yet  re- 
tain the  consideration,  is  wholly  destitute  of  principle,  and  is  not 
sustained  by  the  authorities.  In  such  case  the  parties  are  in  the 
same  situation,  as  if  the  contract  had  never  existed. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  is  assumpsit  on  two  notes  payable  in  q)ecific  ar- 
ticles. The  general  issue  was  pleaded,  and  also  a  plea  in  offset, 
and  issue  was  joined  to  the  country. 

It  appears  by  the  exceptions,  that  the  consideration  of  the  notes 
was  the  sale  to  the  defendant  of  a  mare  and  a  clock.     In  addition 
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to  these  notes  the  defendant  delivered  to  the  plaintiff,  at  the  time  he 
received  the  mare,  a  harness.  The  clock  was  never  delivered.  The 
plea  in  oSset  is  founded  upon  a  warranty,  that  the  mare  was  kind 
and  good  to  work,  whereas,  in  truth,  she  had  an  inveterate  habit 
of  kicking,  so  that  she  could  not  be  harnessed  without  being  fetter- 
ed, and  was  unsafe  and  dangerous  to  use,  and  worth  little  or  nothing. 
The  case  shows,  that  the  plaintiff  knew  of  these  vicious  qualities  of 
the  animal  when  he  sold  her  to  the  defendant.  The  reply  which 
the  plaintiff  makes  is,  that  he  was  under  twenty-one  years  of  age, 
when  he  made  the  warranty. 

On  the  principles  of  the  case  of  West  v.  Moore,  14  Yt.  447,  it  is 
obvious,  that  the  offset  cannot  be  sustained.  In  that  case  the  action 
was  brought  in  fornt  ex  delicto,  and  yet,  being  founded  upon  a  con- 
tract, the  court  held  that  it  was  governed  by  the  same  principles,  as 
if  it  had  been  assumpsit.  Here  it  is  assumpsit ;  had  it  been  other- 
wise, this  matter  could  not  have  been  pleaded  as  an  ofiscit 

In  analogy  to  the  case  of  Bigelow  v.  Kinney,  3  Yt  353,  I 
think  the  whole  contract  must  stand  or  fall  together.  It  was  com- 
petent for  the  plaintiff,  when  he  came  of  age,  to  have  disaffirmed 
the  whole  bargain,  returning  the  harness  and  the  two  notes  to  the 
defendant  and  demanding  the  mare.  Instead  of  doing  so,  he  has, 
by  bringing  this  suit,  chosen  to  affirm  it,  in  all  respects,  except  that 
he  wishes  to  extricate  himself  from  that  portion  of  it,  which  binds 
him  to  the  observance  of  good  faith  and  common  honesty  in  the  ful- 
filment of  it.  To  permit  him  to  do  this  would,  instead  of  affording 
a  salutary  and  necessary  protection  to  infants  from  their  contracts 
generally,  enable  them  to  use  this  privilege  for  the  perpetration  of 
frauds  upon  others.  This  would  be  manifest  injustice.  On  this 
ground  I  am  of  opinion,  that,  by  thus  affirming  the  contract  on 
his  part,  he  is  estopped  from  setting  up  infancy  as  a  defence  to  that 
portion  of  the  contract  obligatory  upon  him.  To  adopt  the  language 
of  Prentiss,  J.,  in  the  case  above  cited,  "  Nothing  is  clearer,  than 
that  a  party  cannot  affirm  an  entire  contract  in  part  and  avoid  it  in 
part."  However,  the  court  have  chiefly  regarded  the  present  case 
under  another  aspect, — ^that  is,  under  the  plea  of  the  general  issue. 

It  is  well  settled,  that,  upon  an  entire  want  of  consideration,  or 
failure  of  consideration,  the  contract  may  be  avoided.  If  the  consid- 
eration for  the  notes  had  not  included  a  clock,  as  well  as  the  mare, 
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which  clock,  though  not  deli?ered,  for  aught  that  appears  the  plain- 
tiff was  able  and  willing  to  deliver  in  accordance  with  the  contract, 
we  should  have  no  hesitation,  from  the  facts  stated,  in  coming  to  the 
conclusion,  that  the  mare  might  be  regarded  as  affording  no  legal 
support  to  the  promise  on  the  part  of  the  defendant.  In  such  case 
he  could  not  only  resist  the  payment  of  the  notes,  but  could  main- 
tain trover  for  the  harness  actually  delivered.  This  last  point  was 
so  decided  on  the  present  circuit,  in  a  case  in  Windsor  county.*  The 
main  facts  were  substantially  the  same  as  here,  except  that  no  ques- 
tion of  infancy  arose.  A  recovery  was  resisted  solely,  or  chiefly,  on 
the  ground  that  the  contract  of  sale  was  made  on  Sunday,  and  that, 
both  parties  being  equally  in  fault,  po/tor  est  conditio  defendentis. 
This  defence  was  not,  however,  allowed  to  prevail. 

The  sale  of  the  horse  and  clock  on  one  side  for  the  harness  and 
notes  on  the  other  constituted  an  entire  contract ;  and  a  failure  of 
value  as  to  one  of  the  articles  would  not  necessarily  render  the  whole 
contract  without  consideration,  and  for  that  reason  avoidable.  It  is 
possible,  that  an  inquiry  as  to  the  value  of  the  clock  might  be  gone 
into  before  the  jury,  and  the  damages  be  redwced  pro  tanto.  The 
authorities  on  this  point  are  conflicting,  and  we  give  no  opinion 
respecting  it. 

We  think,  however,  that  the  failure  of  consideration  here  was  to 
such  an  extent,  as  to  authorize  the  defendant  to  rescind  the  contract 
altogether.  This  he  offered  to  do,  in  a  reasonable  time.  Even  if 
he  had  the  right  to  recoupe  the  damages,  or  have  them  cut  down  to 
th§  value  of  the  clock,  still  the  purchase  of  the  horse  may  have . 
constituted  the  main  inducement  to  the  bargain,  without  which  it 
would  not  have  been  entered  into ;  and  on  that  ground  he  ought  to 
be  allowed,  at  his  own  option,  to  treat  it  entirely  as  invalid.  This 
is  a  doctrine  in  accordance  with  equity  and  justice,  and  sanctioned 
at  law,  as  well  as  in  equity,  by  the  best  authorities.  Chancellor 
Kent  says,  [2  Kent  470,]  "If  a  title  to  a  part  of  the  chattels  sold 
had  totally  failed,  so  as  to  defeat  the  object  of  the  purchase,  as  if 
A.  should  sell  B.  a  pair  of  horses  for  carriage  use,  and  the  title  to 
one  of  them  should  fail,  it  is  evident,  from  analogous  cases,  that  the 
whole  purchase  might  be  held  void,  even  in  a  court  of  law."     A 


*  Adams  v.  Gay,  ante^  page  358. 
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similar  principle  was  adopted  by  Lord  Kenyon^  in  req>ect  to  the 
purchase  of  three  lots  of  real  property  at  auction,  the  title  to  two  of 
which  failed.  Chambers  ▼.  Qrifitks,  1  Esp.  R.  150.  See,  also,  11 
Johns.  525.  As  applied  in  chancery,  Lord  Broughav,  it  is  true, 
was  only  inclined  to  admit  the  rule,  with  the  qualification,  that  there 
was  some  connection  between  the  different  lots,  so  that  a  presumption 
shoud  be  afforded,  that  the  purchaser  would  not  have  made  the  pur- 
chase, had  he  been  aware  of  the  true  state  of  facts.  8  Cond.  Ch. 
R.  516. 

On  the  whole,  the  judgment  of  the  county  court  is  affirmed. 


Sbth  Bureoughs  V,  Walter  Wright,  Moses  Kfttredge  and 
James  Ramsay. 

[Same  Case,  16  Vt.  619.] 

Where  property  hai  been  attached  by  ooe  officer,  and  is  in  his  castody,  a  re- 
turn by  another  officer,  who  aUo  holds  a  writ  of  attachment  against  the  owner 
of  the  property,  that  he  has  attached  the  same  property,  subject  to  the  first  at- 
tachment,— still  leaving  the  property  in  the  possession  of  the  first  attaching 
officer, — will  create  no  lien  upon  the  property;  and  it  makes  no  difirereoce,that 
the  officer  making  the  first  attachment  was  one  of  the  plaintiffs  in  the  second 
writ,  and  so  could  not  serve  it, — nor  that  it  was  at  the  time  agreed  between 
the  two  officers,  that  the  writ  held  by  the  second  officer  should  stand  in  any 

,    particnlar  order  of  priority. 

^  • 

An  attachment  cannot  exist  without  custody,  or  possession,  either  by  the  officer, 
or  by  his  servant. 

Where  an  officer  attaches  personal  property  upon  three  writs  of  attachment,  and 
jit  the  same  time  levies  an  execution  upon  the  same  property,  subject  to  the  at- 
tachment upon  the  three  writs,  and  takes  the  property  into  his  poaseasioo,  and 
the  executions  obtained  upon  the  three  writs  first  served  are  placed  in  the  hands 
of  another  officer,  leaving  the  fourth  execution  in  the  hands  of  the  first  officer, 
this  gives  such  other  officer  no  right  to  take  the  property  from  the  possession  of 
the  first  officer. 

And  it  makes  no  difierenee,  in  such  case,  that  the  second  officer,  upon  receiving 
the  executions,  demanded  the  property  of  the  first  officer,  and  he  consented 
that  it  might  be  taken,  if  such  consent  were  in  fact  revoked,  before  it  was  acted 
upon  by  the  second  officer. 
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And  if,  aAer  snch  conMot  ia  reroked,  tiie  gecond  officer  take  the  propertj  into 
hia  poasedsion,  he  haa  no  right  to  retain  it,  aa  againat  the  fint  officer;  and  the 
first  officer  will  not  become  a  treapaaaer  by  retaking  the  property,  to  be  dia- 
posed  of  upon  the  execution  still  retained  by  him*, — ^nor  will  he  become  a  trea- 
passer,  as  to  the  second  officer,  by  any  subsequent  irregularity  in  his  proceed- 
ings upon  that  execution. 

If  an  execution  debtor  consent  that  hia  property  may  be  sold  apon  the  execution 
without  advertisement,  the  sale  is  valid,  and  is  so  far  an  official  aale,  that  the 
officer^ci  return  upon  the  execution  is  prima  facie  evidence  in  favor  of  the  officer 
and  of  those  who  acted  under  him. 

Trespass  for  taking  certain  personal  property,  described  in  the 
plaintiff's  declaration.  Plea,  the  general  issue,  with  notice  of  spe- 
cial matter  of  defence,  and  trial  by  jury,  Pecember  Term,  1844, — 
Redpield,  J.,  presiding. 

On  trial  the  following  facts  ap]>eared.  The  defendant  Wright, 
who  was  a  deputy  sheriff,  held  four  writs  of  attachment  against  the 
defendant  Ramsay,  in  favor  of  Jacob  C.  Bean,  John  Bacon,  John 
Kelly  &  Co.  and  the  Farmer's  &  Mechanics'  Co., — the  three  first 
of  which  were  placed  in  his  hands  for  service,  and  the  fourth  he 
held  but  could  not  serve,  for  the  reason  that  he  was  one  of  the  com- 
pany who  were  plaintiffs.  Wright  went  to  Ramsay's  on  the  10th 
of  April,  1843,  taking  one  French  with  him,  for  the  purpose  of  mak- 
ing an  attachment,  and  sent  for  the  plaintiff,  who  was  constable,  to 
come  and  serve  the  writ  in  favor  of  the  Farmers'  &  Mechanics'  Co., 
and  said  to  French,  that  he  should  wait,  until  Burroughs  came  to 
serve  that  writ,  before  he  proceeded  to  make  any  attachment.  The 
plaintiff  came  and  took  the  writ  in  favor  of  the  Farmers' d&  Mechan- 
ics' Co.,  and  it  was  agreed  thtit  he  should  wait  and  attach  a  horse 
and  sleigh,  with  which  Ramsay,  who  was  then  absent,  was  expected 
soon  to  return.  Wright  then  proceeded  to  attach  the  property,  and 
was  making  his  return,  when  the  defendant  Kittredge  came  and  put 
into  Wright's  hands,  for  service,  an  execution  in  his  favor  against 
Ramsay  for  $919,05.  Ramsay  returned  without  the  horse  and  sleigh, 
and  it  was  then  arranged  between  Wright  and  the  plaintiff,  that  the 
plaintiff  should  return,  as  attached  upon  the  writ  in  favor  of  the 
Farmers'  and  Mechanics'  Co.,  the  same  property  which  Wright  re- 
turned upon  the  other  writs  and  the  execution  in  favor  of  Kittredge, 
and  that  the  writ  in  favor  of  Bean  should  be  the  first  in  order  of  pri- 
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ority,  the  writ  iu  faror  of  the  Farmers'  d&  Mechanics'  Co..  the 
second,  the  other  two  writs  next,  and  then  the  execntion  in  favor  of 
Kittredge.  A  part  of  the  property  attached  was  left  in  the  posses- 
sion of  French,  and  the  remainder  in  that  of  Kittredge. 

Judgments  were  duly  obtained,  on  the  21st  of  April,  1643,  in  the 
actions  upon  which  these  writs  issued,  and  the  executions  were  placed 
in  the  hands  of  the  plaintiff  for  collection,  and  he  demanded  the 
property  of  Wright  on  the  22d  of  April,  1843.  Wright  consented 
that  he  might  take  the  property,  and  the  plaintiff  went  and  exam- 
ined it,  but  did  not  take  it  into  his  possession.  The  plaintiff  then 
advertised  the  property  to  be  sold  the  6th  day  of  May,  1843,  at  one 
o'clock  in  the  afternoon,  upon  the  four  executions  in  his  hands.  On 
the  same  day  Wright  advertised  the  same  property  to  be  sold  upon 
Kittredge's  execution,  on  the  same  6th  of  May,  at  ten  o'clock  in  the 
forenoon,  and  the  plaintiff,  having  learned  this,  and  that  Wright  in- 
tended to  hold  on  upon  the  property  by  virtue  of  Kittredge's  execu- 
tion, on  the  same  day,  by  direction  of  the  creditors,  or  some  of  them, 
took  down  his  advertisement  and  advertised  the  property  to  be  sold 
May  6,  1843,  at  nine  o'clock  in  the  forenoon.  After  this,  and  on 
the  same  day,  the  plaintiff  took  the  property  into  his  possession. 

On  the  fifth  day  of  May,  1843,  Ramsay  wrote  upon  Kittredge's 
execution  a  request  to  Wright  to  sell  the  property  on  that  execution, 
and  thereby  agreed  to  take  no  advantage  of  him  for  not  advertising 
it  according  to  law  ;  and  on  the  same  day  the  defendants  took  the 
property,  and  Wright  sold  it  upon  Kittredge's  execution.  The  judg- 
ments in  favor  of  Jacob  C.  Bean,  John  Bacon  and  John  Kelly  & 
Co.  against  Ramsay  amounted  in  the  whole  to  $47,50 ;  and  Wright 
returned,  nipon  Kittredge's  execution,  that  he  tendered  that  amount, 
and  all  legd  fees  upon  the  three  executions,  to  the  plaintiff^  and 
that  he  still  held  the  same,  the  plaintiff  having  refused  to  receive  it, 
and  that  he  had  paid  the  balance  of  the  avails  of  the  property,  being 
•103,23,  to  Kittredge. 

The  plaintiff  objected,  that  Wright's  return  upon  Kittredge's  ex- 
ecution was  not  competent  evidence  to  prove  the  facts  therein  stated ; 
but  the  court  overruled  the  objection. 

The  court  intimated,  that  they  should  charge  the  jury,  that,  if  the 
first  attachment  was  made  by  Wright,  and  he  was  to  be  considered 
as  having  the  custody  of  the  property  until  the  time  of  the  demand 
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made  by  the  plaintiff, — ^which  seemed  to  be  implied  from  the  returns 
on  all  the  processes,  and  from  the  demand  itself, — his  assenting,  at 
that  time,  that  the  plaintiff  should  take  possession  would  not  change 
the  rights  of  the  parties,  until  the  plaintiff  had  actudly  taken  pos- 
session under  such  permission  ;  that,  if  the  plaintiff,  before  that  was 
done,  became  aware  of  Wright's  intention  not  to  surrender  the  poch 
session,  and  to  sell  upon  Kittredge's  execution,  and  he  then  went 
and  took  possession  of  the  property,  he  would  be  in  no  better  condi- 
tion, than  if  Wright  had  never  given  any  such  consent ;  that,  con- 
sidering the  case  aside  from  any  surrender  of  possession  by  Wright, 
if  he  made  the  first  attachment,  and  retained  the  possession  of  the 
property,  the  return  of  the  attachment  by  the  plaintiff  upon  the  writ 
in  favor  of  the  Farmers'  &  Mechanics'  Co.  could  not  create  any 
lien  in  their  favor,  as  against  Wright,  or  the  creditors  in  the  pre- 
cepts in  Wright's  hands ;  that  until  all  those  precepts  were  with- 
drawn, or  satisfied,  Wright  was  not  obliged  to  surrender  his  posses- 
sion, and  the  plaintiff  was  not  justified  in  taking  the  property  out  of 
his  possession,  until  Kittredge's  execution  was  satisfied ;  and  that,  af- 
ter it  was  so  taken,  Wright  might  lawfully  retake  the  prc^erty  and  sell 
it  upon  Kittredge's  execution,  in  the  manner  returned  thereon,  and 
appl/  thereon  the  entire  avails  of  the  sale,  unless  the  creditors  in 
the  other  executions,  besides  the  one  in  favor  of  the  Farmers'  d& 
Mechanics'  Co.,  perfected  their  lien  by  putting  their  executions 
into  Wright's  hands. 

The  plaintiff  submitted  to  a  verdict  for  the  defendant,  with  leave 
to  except. 

T,  Bartlett  for  plaintiff. 

The  proposition,  that  the  Farmers'  &  Mechanics'  Co.,  to  create 
or  preserve  a  lien  upon  the  property,  should  have  put  their  writ 
into  Wright's  hands  is  effectually  answered  by  the  fact,  which  now 
appears  in  the  case,  that  Wright  was  one  of  the  plaintifl^  in  that 
suit. 

The  plaintiff  contends,  that  in  point  of  fact  the  attachments  were 
simultaneous.  It  does  not  appear,  that  Wright  claimed  to  have  the 
control  and  possession,  as  against  the  plaintiff,  until  afler  he  levied 
his  executions  and  removed  the  property.  At  the  time  of  the  attach- 
ment Wright  did  not  claim  the  possession  adversely  to  the  plaintiff, 
65 
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but  confleoted  that  the  plaintiff*  might  attach  the  pto^nj,  and  post* 
poned  two  of  his  writs,  to  prefer  the  attachment  of  the  plaintiff*. 
If,  then,  the  attachments  were  simaltaneoas,  the  plaintiff  insists, 
that  he  had  the  same  right  to  the  possession  that  Wright  bad,  and 
that  Wright's  possession  was  his  possession.  Sigaumey  t.  EaUm, 
14  Pick.  414.    19  Pick.  544. 

The  plaintiff  insists,  that  the  defendant  had  no  right  to  take  the 
property  from  his  possession  and  sell  it  at  private  sale  for  the  benefit 
of  one  creditor,  to  the  exclusion  of  the  first  attaching  creditor. 
Wright  was  bound  to  keep  the  property  thirty  days,  that  it  might  be 
charged  in  execution.  Instead  of  d<nng  this,  he  diqx)6ed  of  the 
whole  property  within  fourteen  days  after  the  judgments  were  re- 
covered ;  and  doing  this,  after  the  plaintiff  had,  with  his  consent, 
taken  possession  of  the  property,  was  a  conversion. 

The  county  court  erred  in  admitting  the  return  of  Wright  on 
Kittredge's  execution  as  evidence  of  the  facts  therein  stated.  The 
sale,  being  by  agreement  of  parties,  was  not  an  official  act 


for  defendants. 


That  property  in  the  hands  of  a  sheriff  may  legally  be  add,  by 
the  agreement  of  the  debtor  and  creditor,  has  long  been  the  set- 
tied  law  of  the  state.  Hunger  v.  Fieicher,  2  Vt.  524.  If  the  re- 
turn upon  the  execution  is  not  admissible  evidence  in  a  court  of 
justice,  it  is  nugatory  for  all  purposes  ; — but  such,  we  apprehend,  is 
not  the  law.  If  the  sale  was  sufficient  to  transfer  the  prq>erty  to  the 
purchaser,  of  which  there  can  be  no  doubt,  the  sale  may  be  shown 
by  pttrol,  if  the  officer  has  made  an  insufficient  return,  or  no  return, — 
and  if  by  parol,  then  certainly  the  return  of  the  officer,  under  his 
official  signature,  should  not  be  excluded.  Gates  v.  Gaines,  10  Vt. 
346. 

It  has  been  urged  in  this  case,  that  one  officer  can  attach  property 
in  the  possession  of  another.  Such  practice  we  consider  as  tending 
to  much  confusion.  Let  the  property  be  where  it  will,  there  is  no 
constructive  possession  in  any  one  but  the  attaching  officer,  while 
the  lien  created  by  the  attachment  is  continued.  Waison  v.  7MV, 
5  Mass.  271.  Vinton  v.  Bradford,  13  Mass.  114.  Ibsipsim  r. 
Marsh,  14  Mass.  269.  Adams  v.  Abbot,  2  Vt.  383.  Sawyer  v. 
Middiehwn,  10  Vt.  238.    Blake  v.  Shaw,  7  Mass.  505. 


APRIL  TERM,  1847.  615 


Banoughi  v.  Wright  et.  al. 


The  bill  of  exceptions  shows,  that  Wright  consented  that  the 
plaintiff  might  take  the  property.  This  implies  no  obligation  upon 
Wright,  until  the  plaintiff  acted  in  pursuance  of  it ;  and  Wright 
might  withdraw  the  consent  at  any  time  before  the  sale  of  the  prop- 
erty by  the  plaintiff.  Wright  could  make  no  agreement  with  the 
plaintiff,  which  would  contravene  his  duty  as  a  public  officer,  which 
would  be  binding  upon  him.  It  was  his  duty  to  sell  the  property 
up<Hi  Kittredge's  execution ;  and  if  he  had  suffered  it  to  go  into  the 
plaintiff's  possession,  either  by  misapprehension  of  the  law,  or  by 
fraudulent  connivance,  it  was  equally  his  duty  to  repossess  himself 
of  it. 

The  opinion  of  the  court  was  delivered  by 

Repfield,  J.  Many  of  the  questions  involved  in  this  case  were 
decided  by  this  court  on  the  former  hearing.     16  Vt.  619. 

1.  That  no  lien  was  created  in  favor  of  the  Farmers'  &  Mechanics' 
Co.  by  the  plaintiff's  service  of  their  writ,  as  stated  in  that  case. 
We  do  not  think  the  difference  in  this  case  is  important.  It  is  true, 
that  Wright  could  not  have  served  that  writ ;  but  the  plaintiff  might 
have  served  them  all ;  and  if  it  was  the  desire  of  all  concerned  to  have 
that  Hrrit  served  prior  to  Kittredge's  execution,  they  could  have  put 
the  processes  into  the  plaintiff's  hands.  But  the  fact,  that  Wright 
could  not  serve  this  writ,  is  no  reason  why  the  court  should  attempt 
to  create  a  lien,  without  attachment.  The  same  reason  will  apply 
in  all  cases,  where  the  officer  is  the  sole  party.  But  it  will  hardly 
be  expected,  in  such  cases,  that  a  different  rule  is  to  apply.  Nor 
is  the  case  different,  as  to  the  facts,  in  any  other  material  point. 

2.  It  is  of  no  consequence,  so  far  as  relates  to  the  principle, 
whether  Wright  put  one  writ,  or  three^  upon  the  property,  before 
Burroughs  was  permitted  to  return  his  process.  The  only  question 
is,  did  he  make  the  first  attachment,  and  did  he  keep  the  exclusive 
possession  ?  These  facts  are  expressly  found  by  the  jury.  That, 
then,  will  effectually  exclude  all  attachments  by  the  plaintiff; — for 
an  attachment  cannot  exist,  without  custody,  or  possession,  either 
by  the  officer,  or  by  his  servant.  Wright's  agreement,  that  Bur- 
roughs' writ  should  stand  in  any  given  order  of  priority,  can  have  no 
effect,  so  long  as  no  attachment  was  in  fact  made. 

3.  There  is  no  pretence  of  a  simultaneous  attachment  in  this  case. 
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if,  indeed,  any  such  thing  can  ever  exist,— which  I  should  some- 
what question. 

If,  then,  the  plaintiff  acquired  no  right  to  the  possession  of  the 
property  by  the  service  of  his  writ  in  favor  of  the  Farmers'  &  Me- 
chanics' Co.  against  Ramsay,  did  he  acquire  any  such  right,  when 
the  executions  upon  the  former  attachments  came  into  his  hands? 
We  think  not. 

It  is  not  necessary  to  hold  that  the  creditors  in  those  executions 
lost  their  lien.  Very  likely  they  did  not.  It  seems  Wright  so  re- 
garded it  at  the  time ;  for  he  retained  in  his  hands  the  amount  of 
those  executions, — which  I  do  not  see  but  Burroughs  is  still  enti- 
tled to,  if  he  properly  charged  the  property  in  execution,  as  perhaps 
he  did,  by  his  demand  of  Wright.  But  clearly  this  gave  the  plain- 
tiff no  right  to  take  the  property  out  of  Wright's  hands,  and  thus 
defeat  the  lien  upon  Kittredge's  execution.  That  lien  could  not  be 
transferred  to  another  officer,  and,  if  the  property  were  surrendered, 
would  be  gone,  and  Wright  would  thus  become  liable  for  the  value 
of  Kittredge's  legal  claim.  The  plaintiff,  then,  was  clearly  a  tres- 
passer in  taking  the  property,  unless  Wright's  consent,  which  was 
revoked  before  it  teas  acted  upon,  created  a  right  to  possession  in 
the  plaintiff. 

This  consent  was  revocable,  we  think, — 1,  Because  it  was  given 
without  consideration,  and  the  plaintiff  made  aware  that  it  would  be 
revoked  before  it  was  acted  upon,  and  so  the  plaintiff  was  not  mis* 
led  or  in  any  way  injured  by  it.  In  short,  being  given  without  con- 
sideration, it  would  be  revocable  until  acted  upon ;  and  if  so  re- 
voked, as  it  was  in  this  case,  it  would  be,  to  all  intents,  the  same  as 
if  it  had  never  been  given.  2.  It  was  given  by  Wright  under  a 
mistake  as  to  his  own  rights,  and  so  clearly  revocable,  unless  so  act- 
ed upon  as  to  place  Burroughs  in  such  a  situation,  that  he  would  be 
injured,  if  the  permission  were  revoked, — which  was  not  the  fact  in 
this  case. 

Burroughs,  then,  at  the  time  he  took  the  property,  having  no 
right  to  the  possession,  but  that  being  in  Wright,  he  might  well  re- 
take it ;  and  his  subsequent  proceedings,  if  they  had  been  irregular, 
would  not  have  made  him  liable  in  trespass  to  the  plaintiff,  as  long 
as  he  was  not  a  trespasser  in  taking  the  property  from  the  plaintiff, 
and  the  plaintiff  was  not  the  general  owner  and  had  no  right  to  the 
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possession.  If  liable  to  any  one,  it  would  be  to  the  debtor ;  bat  he 
having  expressly  waived  all  claim,  and  having  consented  to  a  sale 
without  the  requisite  time  of  advertisement^  the  sale  is  binding  upon 
him.  The  other  creditors,  if  their  lien  was  still  kept  good,  have  no 
reason  to  complain,  so  long  as  they  might  and  may  still,  perhaps, 
have  their  money ;  and  if  they  have  lost  this  right,  it  is  clearly  by 
their  pwn  voluntary  conduct,  and  not  in  consequence  of  any  irregu- 
larity in  this  sale,  or  by  being  in  any  manner  misled  by  that.  We 
think  the  sale  is  therefore  valid,  and  so  far  an  official  sale,  that  tlie 
return  was  prima  facie  evidence  in  favor  of  the  officer  and  those 
who  acted  under  him.  It  is  not  necessary  to  decide  how  far  such  a 
sale  is  to  be  treated  as  a  sheriff's  sale,  to  all  intents.  Perhaps,  for 
some  purposes,  a  sheriff's  sale  should  be  strictly  in  invitum  in  its 
full  extent. 

But,  as  the  Farmers'  and  Mechanics'  Co.  had  no  lien,  and  the 
other  liens  have  been  satisfied, — or  offered  to  be,  which  is  the  same 
thing, — and  all  the  other  parties  interested  have  consented  to  the 
sale,  we  do  not  see  what  ground  of  objection  there  is  left.  This 
point  was  in  effect  decided  in  the  former  case  reported. 

Judgment  affirmed. 


Israel  Cutting  v,  Samuel  R.  Cox. 

In  the  ordinary  case  of  carrying  on  a  farm  at  the  halves,  the  owner  of  the  farm  is 
not  so  far  divested  of  the  possession,  that  he  may  not  maintain  trespass,  in  his 
own  name,  for  any  injury  to  the  inheritance.  As  to  the  growing  crops,  in 
which  the  parties  have  a  joint  interest,  they  shonld  join  in  the  action.  Bnt 
where  the  tenant,  in  aach  case,  disclaimed  al)  occnpancy  of  a  portion  of  the 
land,  in  reference  to  which  a  controversy  existed  between  the  owner  of  the 
hind  and  a  third  person,  and  refused  to  take  possession  of  it,  it  was  held,  that 
the  owner  of  the  land  might  sue,  in  his  own  name,  for  an  injnry  to  the  crops 
upon  snch  portion. 
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A  party  having  tke  legal  title  to  land,  having  entered,  may  maintain  trespaas 
against  a  person  wrongfully  in  poasession  at  the  time  of  entry,  and  continuing 
in  sach  posBession  afterwards ;  and  in  snch  action  he  may  recover  all  damages 
intervening  between  the  time  of  disseizin  and  re-entry,  together  with  damages 
for  a  subsequent  entry  by  the  defendant 

The  entry  upon  the  land,  by  the  owner,  and  measuring  the  lines,  and  asserting 
upon  the  land  his  claim  of  title,  and  directing  his  agent  to  cut  the  grass  thereon, 
with  notice  of  all  this  to  the  disseisor,  constitutes  a  sufEcient  re-entry*  by  the 
owner,  to  enable  him  to  recover  damages,  in  an  action  of  trespass,  for  the  val- 
ue of  the  grass  which  the  disseisor  subsequently  cut  upon  the  land. 

Trespass  quctre  clcuum /regit.  Plea,  the  general  issue,  and  trial 
by  the  court,  June  Term,  1846, — Kellogg,  J.,  presiding. 

Upon  trial  the  facts  appeared  as  follows.  The  trespass  was  al- 
leged to  have  been  committed  upon  a  lot  of  land  in  Walden.  In 
April,  1845,  the  plaintiff  received  a  lease  of  a  portion  of  the  lot  from 
the  selectmen  of  the  town,  extending  from  the  south  line  of  the  lot 
fifty  rods  on  the  west  line  and  sixty  rods  on  the  east  line.  The 
defendant  received  from  the  selectmen  a  lease  of  the  remainder  of 
the  lot.  One  Goochy  had  a  right  to  occupy  the  plaintiff's  portion 
of  tbe  lot,  under  a  written  contract,  by  the  terms  of  which  he  was 
to  have  one  half  of  the  produce,  and  certain  compensation  for  each 
acre  of  wild  land,  which  he  might  clear;  and  Goochy's  half  of  the 
crops  was  to  remain  in  the  plaintiff's  hands,  as  security  for  any  ad- 
vances which  the  plaintiff  might  make  to  him. 

After  the  parties  had  taken  their  leases,  a  question  arose  as  to  the 
4iyision  of  the  lot ;  and  the  defendant  and  Goochy  measured  the 
;lines,  and  made  what  they  supposed  to  be  the  true  division.  Soon 
after,  that  is,  in  April,  or  May,  the  defendant  and  Goocbj  made  a 
division  fence,  agreeably  to  their  measurement  The  defendant 
occupied  to  the  fence,  claiming  to  hav.e  title  to  the  land,  until  about 
the  first  of  September  after ;  when  Cutting,  by  accurate  measure- 
inent,  ascertained  that  the  fence  was  about  a  rod  and  a  half  on  his 
land.  The  defendant  was  present  at  that  time,  but,  after  the  meas- 
:ure  was  made,  refused  to  acquiesce  and  remained  in  possession, 
as  before.  Cutting  then  told  Goochy  to  cut  the  grass  between  the 
fence  and  the  line  measured  by  him, — which,  for  the  purpose  of  this 
trial  was  conceded  to  be  the  true  line, — and  Goochy  informed  the 
.defendant  of  this.    The  defendant  then  cut  the  grass,  to  the  fence. 
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Previous  to  the  execaticm  of  these  leases  both  parties  had  been 
in  possession  of  this  lot, — but  under  a  different  division  from  the 
one  made  by  the  leases, — and  had  some  difficulty  respecting  their 
lines  ;  and  Goochy,  when  this  difficulty  arose,  said  he  would  have 
nothing  to  do  with  the  land  in  dispute; — but  it  appeared  that 
Goochy  acted  as  the  agent  of  the  plaintiff,  in  keeping  possession  of 
the  land  in  dispute.  It  did  not  appear,  that  Goochy  had  authority 
to  measure  the  lines  with  the  defendant  in  any  manner. 

The  county  court  rendered  judgment  for  the  plaintiff,  to  recover 
the  value  of  the  grass  cut  by  the  defendant  between  the  fence  and 
the  line  measured  by  the  plaintiff.     Exceptions  by  defendant. 

JB.  N.  Davis  for  defendant. 

Trespass  quetre  clausum  Jregit  can  only  be  maintained  by  him, 
who  has  actual  possession  of  the  premises  at  the  time  the  act  com- 
plained of  was  committed.  1  Chit.  PI.  176.  Ripley  v.  Yale,  16 
Vt.257.  9 Johns. 61.  llb.5.  12Ib.  183.  8Mass.411.  Wheeler 
V.  Hotchkiss,  10  Conn.  225.  9  lb.  216.  CatUn  v.  Hayden,  1  Vt. 
375.  The  contract  between  Goochy  and  the  plaintiff  shows,  that 
Goochy  was  the  tenant  of  the  plaintiff,  with  the  exclusive  right  of 
possession,  rendering  to  the  plaintiff  Ky  way  of  rent,  one  half  of  the 
produce  of  the  land.  The  most  the  plaintiff  could  claim  would  be 
as  tenant  in  common  of  the  crops,  with  the  possession  of  the  land 
in  his  tenant  until  the  crops  were  divided. 

2.  The  defendant  having  been  put  in  possession  of  the  land  in 
question  by  Goochy,  whether  he  were  agent  or  tenant  of  the  plain- 
tiff, his  possession  was  exclusive,  and  therefore  neither  Cutting,  nor 
Goochy,  as  tenant,  nor  both,  as  tenants  in  common,  could  maintain 
trespass  quare  clausum  fregit,  until  he  was  dispossessed.  8  Mass. 
411.  1  Chit.  PI.  177.  Ripley  v.  Yak,  16  Vt.  257.  Bakersjield 
Qmg'l  Soc.  V.  Baker  et  al,  15  Vt.  119. 

8.  B.  Colby  for  plaintiff. 

1.  The  plaintiff,  having  entered  and  taken  possession  of  the  lancf 
described  in  his  lease,  is  deemed  to  be  in  possession  of  the  same 
to  the  extent  of  his  written  claim  of  title.  Spear  v.  Ralph,  14  Yc. 
460.  The  defendant  should  derive  no  benefit,  by  reason  of  having 
enclosed  a  part  of  the  plaintifTs  land  with  only  the  assent  of  Goochy, 
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who  had  no  aathority.     Crawell  v.  Bebee,  10  Vt.  33.     Stuyvesani  v. 
Tompkins,  9  Johns.  61 ;  11  lb.  569. 

2.  The  case  finds,  that  the  true  line  was  run  in  September,  the 
plaintiff  and  defendant  being  present  together  on  the  disputed  land  ; 
and  the  plaintiff  then  asserted  his  right,  and  instructed  his  agent  to 
cut  the  grass  on  the  piece  fenced  off,— of  which  the  defendant  had 
notice.  This  was  sufficient  entry  and  notice  to  entitle  the  owner  to 
his  action  of  trespass,  and  is  fully  within  the  principle  of  Butcher 
V.  Butcher,  14  E.  C.  L.  59.  3  Bl.  Com.  175.  Co.  Lit.  15.  Beecker 
?.  Parmele,  9  Vt.  352. 

3.  The  tenancy  of  Goochy  cannot  deprive  the  plaintiff  of  his  ac- 
tion. 1.  The  piece  in  controversy  was  excepted  from  the  operation 
of  the  lease.  2.  Goochy  was  the  plaintiff's  agent  in  keeping  pos- 
session of  the  land.     These  facts  are  found  by  the  county  court. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J:  As  between  the  plaintiff  and  Goochy,  the  ques- 
tion, which  should  bring  the  action,  may  be  in  some  sense  deter- 
mined by  inquiring  who  was  injured  by  the  trespass  complained  of. 
If  this  were  the  ordinary  case  of  carrying  on  a  farm  at  the  halves, 
it  has  not  been  considered  th^t  the  owner  of  the  land  is  so  far  divest- 
ed of  the  possession,  that  he  may  not  maintain  trespass,  in  his  own 
namCi  for  any  injury  to  the  inheritance, — as  digging  stone,  or  cutting 
timber.  As  to  the  growing  crops,  in  which  the  parties  have  a  joint 
interest,  the  parties  are  treated  as  tenants  in  common,  or,  more 
{Properly,  joint  tenants,  perhaps,  and  they  should  join  in  the  action. 
If  they  do  not  join,  the  non-joinder  can  only  be  pleaded  in  abate- 
ment. If  not  so  pleaded,  it  will  only  affect  the  question  of  damages. 
These  principles  being  merely  elementary,  it  is  hardly  necessary  to 
>quote  authorities. 

This  might  be  the  present  case,  if  the  land  in  dispute  formed  a 
portion  of  the  premises  in  the  occupancy  of  Goochy  at  the  time  of  the 
alleged  trespass.  But  that  does  not  seem  to  be  the  fact  Goochy 
disclaimed  all  possession  in  his  own  right,  and  said  he  would  have 
nothing  to  do  with  this  land.  It  is  conceded,  that  the  land  be- 
longed to  the  plaintiff.  It  seems  clear,  if  Goochy  was  not  in  posses- 
sion and  would  not  consent  to  take  possession,  in  his  own  right, 
that  no  action  could  be  maintained  in  his  name.     If  not,  then  the 
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plaintiff  must  be  permitted  to  sue  in  his  own  name,  or  he  cannot 
sue  at  all. 

The  only  remaining  question  is,  whether  the  plaintiff  has  elected 
the  proper  form  of  action.  It  appeared  in  the  case,  that  the  defend- 
ant took  possession  of  the  land  under  a  mistaken  division,  made  be- 
tween him  and  Goochy,  which  Goochy  had  no  right  to  make  on  the 
part  of  the  plaintiff.  But  the  defendant  had  taken  actual  possession 
in  such  a  manner  as  to  create  a  disseisin,  at  the  election  of  the 
plaintiff;  and,  after  the  true  line  was  ascertained,  the  defendant  per- 
sisted in  maintaining  his  possession, — which  would  clearly  justify 
the  plaintiff  in  treating  it  as  a  disseisin  and  bringing  ejectment. 

But  in  all  cases  of  disseisin  the  plaintiff  may  also  maintain  tres- 
pass, if  the  entry  were  made  while  he  was  himself  in  possession  ; 
but  in  such  case  the  damages  will  be  restricted  to  the  first  entry, 
unless  the  plaintiff  make  a  re-entry  upon  the  land  before  action 
brought.  In  such  case  he  will  recover  all  his  inter ?ening  damages, 
the  same  as  if  he  had  brought  ejectment  and  recovered  the  seisin. 
If  the  plaintiff  can  re-enter  upon  the  land,  it  is  the  same,  as  to  recov- 
ering intervening  damages,  as  if,  at  common  law,  he  had  first  re- 
seised  himself  by  a  recovery  in  ejectment.  And  if  the  defendant 
still  maintains  his  possession,  it  makes  no  difference ;  he  is  still  con- 
sidered a  trespasser  upon  the  lawful  owner  of  the  land,  so  long  as 
he  shall  continue  to  re-invest  himself  with  the  possession  of  the  land 
by  re-entry.  After  the  re-entry  the  law  considers  the  freehold  and 
possession  to  have  all  along  continued  in  him ;  and  the  disseisin  is 
cured  by  the  re-entry,  until  some  fresh  act  of  disseisin, — which  is 
itself  a  trespass,  in  the  first  instance,  as  every  disseisin  includes  a 
trespass ;  and  if  continued,  there  must  again  be  a  re-entry. 

This  is  fully  sustained  by  the  case  of  Butcher  v.  Butcher^  14  E. 
C.  L.  59.  The  wrong  doer  cannot  treat  the  lawful  owner  as  a  tres- 
passer ;  and  if  not,  then  the  continuance  of  the  defendant's  posses- 
sion was  itself  a  trespass,  as  is  said  in  the  case  of  Butcher  v.  Butcher, 

In  the  present  case  it  is  very  obvious  there  was  a  sufficient  re-en- 
try by  the  plaintiff;  and  from  that  time  the  lawful  possession  would 
be  in  him,  until  the  defendant  did  some  act  of  disseisin,— which  seems 
to  have  been  the  cutting  of  the  grass  complained  of,  which  was  a 
trespass  for  which  the  plaintiff  might  well  recover. 

Judgment  affirmed. 
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Town  of  Sutton  r.  Town  op  Cabot. 

Upon  an  appeal  from  an  order  of  removal  of  a  paaper,  the  question,  whether  the 
paoper  had  come  to  rtnde  in  the  town  procuring  the  order,  within  the  VMUiiiig 
of  the  itatote,  may  be  presented  by  plea«  as  well  as  by  motioo  t»  quash  tbn 
proeeedings. 

There  u  nothing  in  the  thhrd  section  of  chapter  siiteen  of  the  Ee^ised  StatnteSt 
in  relation  to  the  removal  of  paupers,  which  authorizes  the  removal  of  a  tran« 
sient  paoper. 

In  this  case  the  pauper  was  an  old  lady,  who  had  resided  for  seveFsJ  years  with 
her  son  in  Cabot.  In  December,  1844,  she  went  to  Sntton  to  visit  her  daogh* 
ter,  taking  nothing  with  her  but  a  change  of  raiment,  and  intending  soon  to  re- 
turn. In  Febroary,  1845,  about  the  time  she  intended  to  return,  she  had  a 
slight  attack  of  sickness,  which  prevented  her  retaming  at  that  time.  In  Aprifi 
1845,  the  day  before  she  was  again  expecting  to  return  to  Cabot,  she  had  a 
more  severe  attack  of  sickness,  which  rendered  it  impossible  for  her  to  return; 
and  in  this  state  she  remained  antil  Jone  9,  1845,  when  application  was  made 
to  the  town  of  Sutton  for  aid  in  her  support;  and  they  maintained  her  from  that 
time  until  her  decease,  which  was  in  September,  1846.  On  the  22nd  of  Octo- 
ber, 1845,  the  town  of  Sutton  procured  an  order  of  removal;  and  previoos  to 
that  time  there  had  been  no  change  in  the  determination  of  the  pauper  to  retnm 
to  Cabot,  except  what  resulted  from  the  impracticability  of  such  return,  in 
September,  1845,  her  son,  with  whom  she  had  resided  in  Cabot,  lost  his 
wife  by  death,  and  in  November,  1845,  he  ceased  to  keep  house  and  removed 
to  Walden,  where  be  boarded  with  his  daughter; — and  from  this  time  there 
was  no  evidence  that  the  pauper  expected  she  should  ever  be  able  to  leave  Sot- 
ton.  And  it  was  held,  that  the  pauper  had  not  come  to  reside  in  Sutton,  within 
the  meaning  of  the  statute,  at  the  time  the  order  was  made,  and  that  the  de- 
fendants were  entitled  to  a  verdict. 


Appeal  from  an  order  of  removal  of  Mehitable  Smithy  a  pauper, 
from  Sutton  to  Cabot,  made  by  two  justices  of  the  peace,  pursuant 
to  the  statute.  The  defendants  pleaded,  first,  that,  at  or  before  the 
time  of  making  the  order  of  removal,  the  pauper  had  not  come  to 
reside,  and  did  not  reside,  in  Sutton ;  and  secondly,  that  the  last 
legal  settlement  of  the  pauper,  at  the  time  the  order  was  made,  was 
not  in  Cabot.  The  plaintiffs  objected  to  the  first  plea,  as  being  a 
matter  which  could  only  be  taken  advantage  of  by  motion  to  quash; 
but  the  court  decided,  that  the  matter  might  be  pleaded  in  bar;  and 
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the  case  was  tried  by  jury,  December  Term,  1846, — Redfield,  J., 
presiding. 

The  jury  returned  a  special  yerdict  The  facts  in  reference  to 
the  settlement  of  the  pauper  need  not  be  detailed  here,  as  no  decis- 
ion upon  that  point  was  made  by  the  supreme  court  The  facts  in 
reference  to  her  residence  were  as  follows. 

For  some  years  previous  to  December  24, 1844,  the  pauper  had 
resided  with  her  son  John  Smith,  Jr.,  in  Cabot,  who  had^supported 
her  without  compensation.  At  that  time,  being  nearly  eighty  years 
of  age,  she  felt  anxious  to  visit  once  more  her  daughter,  who  resid- 
ed in  Sutton ;  and  she  accordingly  went  there  for  that  purpose,  tak- 
ing with  her  nothing,  except  a  necessary  change  of  raiment  and  a 
blanket  to  keep  her  comfortable  on  the  way,  and  expecting  to  return 
to  her  son's,  in  Cabot,  in  a  few  weeks,  after  she  had  completed  her 
yisit ;  and  he  expected  her  so  to  return.  About  the  time  she  intend- 
ed to  return,  February  8,  1845,  she  had  a  slight  attack  of  the  palsy, 
which  prevented  her  returning  at  that  time ;  but  she  so  far  recover- 
ed from  this  in  the  month  of  April  following,  that  she  expected  to 
have  returned  to  Cabot  the  next  day,  when  she  had  a  more  severe 
attack,  which  rendered  it  impossible  for  her  to  return ;  and  she  re- 
mained in  thb  condition  until  the  ninth  of  June,  when  application  was 
made  to  the  town  of  Sutton  for  aid  in  her  support ;  and  they  main- 
tained her  from  that  time  until  her  decease,  which  was  in  Septem* 
ber,  1846.  The  last  of  June  or  first  of  July,  1845,  three  sheets 
and  three  pillow  cases  were  brought  to  her,  for  ber  use,  from  her 
son's  house  in  Cabot  The  order  of  removal  was  made  October  22, 
1845  ;  and  there  was  no  change  in  the  determination  of  the  pauper 
to  return  to  Cabot,  before  theorderof  removd,  except  what  resulted 
from  the  impracticability  of  such  return.  But  at  that  time  there 
was  DO  reasonable  probability  that  she  ever  could  return  ;  nor  was 
there  any  evidence  that  she  then  expected  to  return ; — but  if  she 
had  recovered  she  would  undoubtedly  have  returned  to  Cobot  The 
wife  of  her  son  John  died  in  Cabot  in  September,  1845;  and  in 
November,  1845,  he  ceased  to  keep  house,  and  removed  from  Cabot 
to  Walden  and  became  a  lodger  in  the  family  of  his  daughter.  From 
this  time  there  was  no  evidence  that  the  pauper  had  any  reason  to 
expect,  or  that  she  did  expect,  she  should  ever  be  able  to  leave  Sut- 
tODy  or  that  she  had  any  hope  of  ever  going  to  Cabot,  or  Walden^ 
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From  these  facts,  under  the  direction  of  the  court,  the  jurj  found, 
that  the  pauper  had  not  come  to  reside  in  the  town  of  Sutton,  and 
was  not  liable  to  be  remo?ed  therefrom  ;  but  they  found,  that  her 
last  legal  settlement  was  in  Cabot.     Exceptions  by  plaintifis. 

G.  C.  Cahoon  for  plaintiff. 

T.  Bartleity  Jr.,  and  Willicun  O.  Fuller  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J,  This  was  an  appeal  from  an  order  of  removal  of  one 
Mehitable  Smith  from  Sutton  to  Cabot,  made  October  22,  1845. 
Two  pleas  were  interposed  by  the  defendants  in  the  county  court, 
— one  of  which  was  the  usual  plea  to  the  merits,  that  the  pauper's 
last  place  of  legal  settlement  was  not  in  the  town  of  Cabot.  This 
issue  was  found  against  the  defendants ;  and,  so  far  as  regards  the 
last  place  of  legal  settlement,  no  question  is  presented  for  this  court 
to  pass  upon. 

A  farther  plea,  however,  was  interposed,  to  the  effect,  that  the 
pauper  had  not  come  to  reside  in  the  town  of  Sutton,  within  the 
true  intent  and  meaning  of  the  fourth  section  of  the  Revised  Stat- 
utes, relating  to  the  support  and  removal  of  paupers,  and  so  was  not 
subject  to  the  process  of  compulsory  removal  adopted  in  the  case. 
Issue  was  taken  upon  this  plea,  also,  and  was  found  in  favor  of  the 
defendants.  The  plaintifis'  counsel  objected  to  this  plea,  as  con- 
taining matter  which  could  not  be  insisted  upon  by  way  of  plea;  but 
that,  if  available  in  any  way  to  defeat  the  order,  it  couJd  only  be 
presented  by  a  motion  to  quash  the  proceedings  for  that  cause. 

It  is  not  easy  to  understand  on  what  principle  such  a  distinction 
can  be  sustained.  Granting  that  it  could  be  presented  in  the  mode 
proposed, — and  I  am  inclined  to  think,  notwithstanding  it  puts  in 
issue  new  matter,  not  apparent  of  record,  that  it  might  have  been 
so  presented, — it  by  no  means  follows,  that  it  could  not  also  have 
been  done  by  plea,  as  in  this  case.  Should  it  be  farther  conceded, 
that  the  subject  matter  is  of  a  nature  merely  dilatory,  not  affecting 
the  final  merits,  it  is  not  perceived  how  that  circumstance  excludes 
the  right  of  presenting  it  by  plea.  Matters  in  abatement,  or  tempo- 
rary bar,  constitute  as  proper  subjects  for  a  plea,  as  those  of  a  differ- 
ent character. 
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The  effect  of  a  verdict  against  the  plaintiffs,  howcTer,  may  be 
quite  different,  according  to  the  nature  of  the  queationa  determined 
by  it.  The  distinction  b  of  no  practical  importance  in  this  case,  as 
the  pauper  has  deceased.  The  verdict  determined,  that  her  legal 
settlement  was  in  Cabot,  but,  at  the  same  time,  that  she  was  only 
transiently  in  Sutton,  and,  though  needing  relief,  was  not  subject 
to  removal.  The  plaintiff  were  doubtless  entitled  to  reimburse- 
ment for  their  expenditures ;  but  a  removal  was  neither  necessary, 
nor  allowable. 

The  counsel  for  the  plaintiffs  have  urged,  that  the  present  revised 
code,  by  the  enactment  in  the  third  section,  making  it  the  duty  of 
the  overseers  of  the  poor  of  the  several  towns  to  provide  for  the 
comfort  and  relief  of  all  persons  residing  in  their  respective  towns, 
when  in  distressed  circumstances,  though  having  no  legal  settlement 
there,  until  they  can  be  removed,  has  extended  the  right  of  removal 
to  transient  persons,  as  Well  as  those  who  have  come  to  reside,  as 
provided  in*the  fourth  section.  This  is  a  mistake.  The  third  sec- 
tion of  the  old  code  and  the  fourth  section  of  the  new  one  are  sub- 
stantially alike,  and  require  a  similar  construction ;  and  nothing  in 
the  third  section  of  the  new  code  can  have  any  effect  in  modifying 
that  construction. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Hezekiah  Martin  v.  Bartlett  Bovker. 

In   C  h  anc  sr y. 

Where  a  defendaDt,  in  his  answer  to  a  bill  of  foreclocnre,  inatsts  that  he  has 
made  payments  upon  the  mortgage  notes,  and  it  u  referred  to  a  master  to  as- 
certain tlie  snm  doe  in  eqaity,  and  he  makes  his  report,  to  which  no  exceptions 
are  taken,  no  qoestion  can  be  made  upon  that  point  in  the  supreme  court,  upon 
appeal. 

Courts  of  equity  act  in  analogy  to  the  statute  of  limitations;  and  if,  in  a  snit  for 
the  foreclosure  of  a  mortgage,  the  lapse  of  time  be  such,  that  the  orator  could 
not  maintain  a  suit  at  law  for  the  recovery  of  the  mortgaged  premises,  a  court 
of  equity  would  presume  payment  and  satisfaction  of  the  mortgage  debt  This 
period  is  fixed,  by  our  statute,  at  fiAeen  years. 

But  the  payment  of  interest  upon  the  debt,  by  the  defendant,  or  of  any  portion  of 
the  principal,  or  any  other  act  recognizing  the  existence  of  thp  mortgage  and 
that  it  was  unsatisfied  and  obligatory  upon  him,  would  be  sufficient  to  repel  the 
presumption  of  payment  and  take  the  case  out  of  the  operation  of  the  slntote. 

Appeal  from  the  coart  of  chancery.  The  bill  was  broaght  for 
the  foreclosure  of  a  mortgage,  executed  December  9,  1820 ;  and 
the  subpoena  was  dated  November  21,  1844.  The  defendant  an- 
swered, alleging  that  he  had  made  various  payments  upon  the  mort- 
gage notes  each  year  from  1827  to  1831  inclusive,  and  also  claims 
the  benefit  of  the  presumption  arising  firom  lapse  of  time.  The 
answer  was  traversed,  and  testimony  was  taken ;  the  substance  of 
which  is  sufficiently  detailed  in  the  opinion  of  the  court  It  was 
.referred  to  a  master  to  ascertain  the  sum  due  in  equity, — ^which  he 
reported  was  #d8,58 ;  and  no  exceptions  were  taken  to  the  report 

The  court  of  chancery  ordered,  that  the  defendant  pay  the  sum 
reported  by  the  master  by  a  time  specified,  or  be  foreclosed  of  ail 
equity  of  redemption  in  the  mortgage  premises.  From  this  decree 
the  defendant  appealed. 

E,  Paddock  for  plaintiff. 

T.  Bartktt,  Jr.,  and  Wm.  O.  Fuller  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  was  a  bill  for  the  foreclosure  of  a  mortgage. 
The  defendant,  in  his  answer,  admits  the  execution  of  the  mortgage 
deed  and  notes,  but  insists  that  he  made  sundry  payments  upon  the 
notes.  The  case  was  referred  to  a  master,  who  reported  the  sum 
due  in  equity  ;  to  which  there  were  no  exceptions.  The  sum  thus 
reported  must,  therefore,  be  considered  the  sum  due  upon  the  mort- 
gage securities,  and  upon  wliich  no  question  can  now  arise. 

But  the  defendant,  in  his  answer,  insists  upon  the  statute  of  limi- 
tations as  a  bar  to  this  suit ;  and  that  is  the  only  question  raised  for 
the  consideration  of  this  court. 

It  is  well  settled,  that  courts  of  equity  act  upon  the  analogy  of  the 
statute  of  limitations ;  and  if  the  lapse  of  time,  in  the  case  at  bar,  be 
such,  that  the  orator  could  not  maintain  his  suit  at  law  for  the  re« 
covery  of  the  mortaged  premises,  then  a  court  of  equity  <  Would  not 
sustain  a  suit  for  the  foreclosure  of  the  equity  of  redemption,  but 
would,  from  such  lapse  of  time,  presume  payment  and  satisfaction 
of  the  mortgage  debt.  This  period  is,  by  our  statute,  fixed  at  fif- 
teen years.  In  the  case  at  bar  more  than  fifteen  years  elapsed  after 
breach  of  the  condition  of  the  mortgage  and  before  the  commence^ 
ment  of  this  suit ;  and  consequently  the  suit  would  be  barred,  unless 
something  has  intervened  to  take  the  case  out  of  the  operation  of 
the  statute,  or  to  repel  the  presumption  of  payment  resulting  fi-om 
the  lapse  of  time. 

The  payment  of  interest  upon  the  debt,  or  any  portion  of  the  prin- 
cipal, by  the  defendant,  or  any  other  aet  rec<^izing  the  exbtence 
of  the  mortgage,  and  that  the  same  is  unsatisfied  and  is  obligatory 
upon  him,  will'  be  sufiicient  to  repel  the  presumption  of  payment  and 
take  the  case  out  of  the  operation  of  the  statute. 

The  testimony  in  the  case  shows,  that,  in  March,  1844,  the  orator 
and  the  defendant  went  into  an  accounting  for  the  keeping  of  stock 
by  the  defendant  for  the  orator,  and  for  the  defendant's  personal  ser- 
vices ;  and  that  the  amount  found  due  upon  such  accounting  was,, 
by  the  consent  of  the  parties,  endorsed  upon  one  of  the  mortgage 
notes.  It  was,  then,  a  payment,  to  that  amount,  by  the  defendant, 
and  was  such  a  recognition  of  the  mortgage,  as  would  take  it  out  of 
the  operation  of  the  statute.     Again,  the  testimony  shows,  that  th^e 


was  talk  between  the  parties  of  the  defendant's  taking  up  the  mor 
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gage  notes  aiid  having  new  notes  executed  for  the  balance, — ^which 
the  defendant  declined,  saying,  *'  the  orator  would  fed  easier  to  have 
the  payment  endorsed,  and  so  keep  the  mortgage  good."  This,  then, 
was  a  recognition  of  both  the  notes  and  mortgage.  But  the  case 
farther  shows,  that  the  defendant,  in  his  answer,  admits  the  making 
of  payments,  to  be  applied  upon  the  notes,  as  late  as  1831,  which 
was  less  than  fifteen  years  anterior  to  the  commencement  of  this 
suit ;  and  that  would  be  sufficient  to  take  the  case  out  of  the  statute 
of  limitations. 

Upon  the  whole,  we  are  satisfied  that  the  suit  is  not  barred  by  the 
statute,  and  consequently  that  the  decree  of  the  chancellor  should 
be  affirmed. 


Abraham  Morrill  v.  Kittredge  &  Morrill. 
In    Chancery. 

In  tbti  coart  appeals  from  the  court  of  chancery  are  InTariably  heard  entire. 

Objeetiona  to  mere  matten  of  form,  which  are  regulated  by  the  established  rales 
of  the  court  of  chancery,  will  be  considered  as  waived,  if  not  taken  hi  that 
coart;— and  if  taken  there,  and  oyerraled,  the  decision  o<  (hat  coart  will  be 
held  final. 

Appeal  from  the  court  of  chancery.  The  counsel  for  the  orator 
interposed  a  motion  in  this  court  to  order  the  defendants'  exceptions 
to  the  master's  report  to  be  taken  off  the  file,  and  the  case  to  pro- 
ceed to  a  hearing,  as  if  there  had  been  no  such  exceptions.  This 
application  was  founded  upon  some  alleged  irregularity  in  the  filing 
of  the  exceptions. 

The  Court  refused  to  have  the  motion  argued,  as  a  preliminary 
question,  upon  the  ground,  that,  in  this  court,  appeals  from  chan- 
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eery  are  invariably  heard  entire,  and  said,  that  little  would  be  gain- 
ed by  giving  the  original  chancery  jurisdiction  of  this  court  to  the 
several  members  of  the  court,  if  every  little  matter  of  form  were  to 
b^  a  ground  for  reversing  the  decree,  and  the  objections  were  to  be 
taken  up  in  the  order  in  which  they  occurred  in  the  progress  of 
the  cause ;  that  objections  to  these  mere  matters  of  form,  which  are 
regulated  by  the  established  rules  of  the  court  of  chancery,  mainly 
to  expedite  the  business  in  that  court,  if  not  taken  in  that  court, 
will  be  considered  as  waived,— certainly,  so  far  as  they  are  of  such 
a  character,  that,  if  pointed  out,  they  might  have  been  obviated  in 
that  court ;  and  that,  when  objections  are  taken  in  the  court  of 
chancery,  and  are  there  overruled,  the  decbion  of  that  court  in  re- 
gard to  matters  depending  upon  their  rules,  or  in  regard  to  the  time, 
or  form,  of  taking  any  particular  proceeding,  will  be  held  final  in 
this  court. 
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State  v.  George  D.  Bean. 


If  one  of  the  coants  in  an  indictment  is  correct,  it  is  safficieat,  upon  naotioii  in 
arrest  of  judgment. 

In  an  indictment  for  forgery  a  variance  between  the  oonnt  and  the  lorgad  instra- 
ment,  in  the  spelling  of  a  name,  b  unimportant,  if  the  same  sonnd  is  preserred. 

Where  the  averments  in  an  indictment  for  forgery  improperly  describe  the  import 
of  the  obligation  of  the  contract  forged,  this  defect  is  not  cared  by  reciting  the 
instmmeDt  in  htBc  verba; — bat  a  note  in  these  words, — **  For  yalae  reeeiTed  I 
promise  to  pay  Mr.  Frank  Wilson,  or  order,  the  snm  of  (26,60  to  bade  the  fint 
day  of  Janoary  next  and  interest,'' — safficiently  imports,  that  it  is  made  payable 
the  first  day  of  Janoary  next  ensuing  its  date,  and  will  support  an  aTennent  to 
that  effect  in  an  indictment  for  foigery. 

Indictment  for  forgery.  In  the  first  count  it  was  alleged,  that 
the  respondent  forged  a  certain  promissory  note,''  purporting  to  bear 
'  date  the  twenty-eighth  day  of  April,  in  the  year  of  our  Lord  <Nie 
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*  thousand  eight  hundred  and  forty-*six,  and  to  have  been  signed  by 
'  one  David  Harriman  and  one  Samuel  Gates^  for  the  payment  of 
'  twenty-five  dollars  and  sixty  cents  the  first  day  of  January  then 
'  next  after  the  date  of  said  note,  with  the  interest,  to  one  Francis 
t  tifn  « .        .  -     '  •  1.   ,^;^  fXrorftd  promissory 

WiU^on,  Of  hiB  order,  the  tenor  ot  wnitou  »•»*.  .^.^. 
^  note  is  88  foUoweth,  t^iat  is  to  say,^'  April  the  33  day  year  1848, 
'^For  value  received  ipromest  to  pay  Mr  Frank  Willson  or  order  the 
'  sum  of  twenty  Jive  dollars  and  sixty  cents  to  Bade  the  ^rsi  day  of 

*  January  next  andinest,  (signed)  David heremon.  Samuel  Gates,'— 
'  with  intent,"  &c.  The  second  count  was  similar,  except  that  it 
described  the  note  as  made  payable  "  to  one  Mr.  Frank  Willson," 
but  recited  the  note,  as  in  the  first  count.  Trial  by  jury,  December 
Term,  1846, — ^Davis,  J.,  presiding. 

On  trial  the  forged  note  was  offered  in  evidence,  and  was,  in  all 
respects,  as  recited,  in  hcec  verba,  in  the  indictment.  The  respon- 
dent objected  to  its  admission,  upon  the  groupd  of  variance ;  but  the 
objection  was  overruled  by  the  court. 

Other  questions  were  raised ;  but  as  they  were  not  insisted  upon 
in  the  supreme  court,  they  need  not  be  noticed  here. 

Verdict  of  guilty.     Exceptions  by  respondent. 


for  respondent. 


The  paper  offered  in  evidence  as  the  forged  note  does  not  agree 
with  the  description  of  it  contained  in  the  indictment.  It  does  not 
purport  to  be  payable  on  the  first  day  of  January  next  after  its  date, 
nor  to  be  payable  to  Francis  Willson,  nor  to  be  signed  by  David 
Harriman.  It  does  not  help  the  indictment,  that  a  literal  copy  of 
the  note  is  given  in  both  counts.  Arch.  Cr.  PI.  45.  The  instru- 
ment must  be  correctly  described,  or  the  respondent  will  be  acquit- 
ted. Arch.  Cr.  PI.  91,  94-97,  339.  Rex  v.  Jones,  1  Doug.  300. 
Rex  v,  Reading,  1  East  180,  n.  2  Leach  590.  Rex  v.  Gilchrist, 
lb.  657.  Rex  v.  Edsall,  lb.  662,  n.  Rex  v.  Hunter,  lb.  624.  2 
East  P.  C.  928.     Rex  v.  Barton,  1  Mood.  C.  C.  141, 

Wm,  T,  Barron,  state's  attorney. 

A  promise  to  pay  is  distinctly  expressed  in  the  note,  without  the 
words  "  to  Bade,*'  and  the  purport  of  the  note  is  so  stated.  Those 
words  are  meaningless  and  can  have  no  purport.     Purport  means 
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the  substance  of  an  instrument,  as  it  appears,  on  the  face  of  it,  to 
every  eye  tb^^t  reads  it.    2  Russ.  on  Crimes  388. 

The  error  in  the  first  count,  in  averring  the  note  to  have  been 
made  payable  to  Francis  Willson,  is  corrected  in  the  second  count ; 
and,  the  yerdict  b^ir,g  general,  the  conviction  must  be  sustained, 
iState  V,  Davidson,  12  Vt.  300, 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  exception  now  insisted  upon  is  in  re- 
gard to  the  variance.  As  to  the  person  to  whom  the  note  is  made 
payable,  it  is  correctly  described  in  the  second  count ;  and  if  one  of 
the  counts  in  an  indictment  is  correct,  it  is  sufficient. 

The  difference  between  Herriman  and  Harriman  is  unimportant ; 
it  is  obviously  idem  sonans,  which  makes  the  names  the  same  in  law, 
o— for  no  man  is  to  be  acquitted  in  consequence  of  bad  q>elling, 
merely,  in  the  indictment,  if  substantially  the  same  sound  is  pre- 
served. In  many  names  the  "e'*  is  sounded  like  the  *'a," — as  in 
most  names  coming  from  the  continent  in  Europe.  This  name  is 
of  that  character,  when  spelled  with  an  ''e"  in  the  first  syllable. 

As  to  the  term  found  in  the  note,  "  to  bade,"  whether  it  is  wliolly 
unmeaning,  or  imports  ** to  be  paid"  is  not  important,  perhaps. 
For  if  wholly  stricken  out,  the  note  is  then  payable  upon  the  first 
day  of  January ; — and  if  these  words  have  any  meaning,  they  do 
mean  to  be  paid. 

It  is  true  undoubtedly,  as  insisted,  that  the  averments  of  the  obli- 
gation, which  the  note  imported,  must  not  be  inconsistent  with  those 
which  seem  to  flow  from  it,  as  set  forth  in  the  bill;  otherwise  the  judg- 
ment will  be  arrested.  And  therefore,  where  the  averments  in  the 
indictment  improperly  describe  the  import  of  the  obligation  of  any 
contract  forged,  this  defect  is  not  cured  by  reciting  the  instrument 
in  hoic  verba. 

Judgment,  that  respondent  take  nothing  by  his  exceptions.  Sen- 
tence, three  years  in  the  state  prison. 
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Dorcas  Hopkinson,  Administratrix  of  Datid  Hopkinson,  r. 
Town  op  Guildhall. 

Where  a  suit  is  pros^cated  tiy  an  administratrix  for  the  benefit  of  the  heirs  at  law 
of  the  estate,  the  heirs,  in  case  of  failure  to  recover,  are  liable  to  contribate  for 
the  payment  of  the  costs  incurred ;  and  one  of  the  heirs,  who  has  received  a 
portion  of  tho  estate  in  bnd,  is  not  rendered  a  competent  witness  for  the  plain- 
tiff* by  executing  to  her  a  release  of  all  his  interest  in  any  portion  of  the  estate 
growing  out  of  the  claim  in  controversy, — his  liability  for  costs  being  theceby 
IB  no  manner  aflRscted. 

Trespass  on  the  Case  for  the  default  of  John  P.  Denison,  con- 
stable of  Guildhall,  in  not  keeping  and  delivering  up  on^demand  cer- 
tain property  attached  upon  a  writ  in  favor  of  the  intestate  against 
James  Steele.  Plea,  the  general  issue,  and  trial  by  jury,  May 
Term,  1846,— Kellogg,  J.,  presiding. 

On  trial,  for  the  purpose  of  using  John  H.  Hopkinson,  one  of  the 
heirs  at  law  of  the  intestate,  as  a  witness  on  the  part  of  the  plaintiff, 
the  said  John  executed  in  court  a  release  of  the  following  tenor ; — 
"Essex  County,  ss.  May  26,  1846.  For  value  received  of  Dorcas 
'  Hopkinson,  administratrix  of  the  estate  of  David  Hopkinson,  late 
'  of  Guildhall  in  said  county  of  Essex,  I  hereby  release  and  discharge 
'to  said  Dorcas  all  right,  title,  interest,  claim  and  demand,  which  I 
'  have,  or  may  have,  to  any  portion  of  the  estate  of  said  David  Hopkiq- 
*  son,  growing  out  of  a  claim  against  John  P.  Denison,  as  constable 
'  of  said  Guildhall,  and  which  claim  is  now  in  controversy  between 
*said  Dorcas,  Adm'x,  and  said  town  of  Guildhall.  Witness  my 
'hand  and  seal,''  &rc.  It  was  admitted,  that  the  estate  of  the  de- 
ceased had  been  so  far  settled,  that  the  real  estate  had  been  divided 
among  the  heirs, — a  portion  being  distributed  to  said  John* — and 
that  the  personal  estate  was  all  consumed  in  the  payment  of  debts. 
The  defendants  objected  to  the  sufficiency  of  the  discharge ;  but  thq 
court  overruled  the  objection  and  admitted  the  witness  to  testify. 

Verdict  for  plaintiff.     Exceptions  by  defendants. 

HeyiDood  for  defendants. 

The  release  was  insufficient,  for  the  reason  that  John  II.  Hopkin- 
son was  interested  in  the  event  of  the  suit,  on  account  of  the  costs. 
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If  costs  had  been  recovered  against  the  administratrix,  she  could 
pay  the  same  and  retain  the  amom^t  opt  of  the  assets,  if  she  had 
any ;  and  if  not,  the  heirs  who  bavp  received  Japds  Fould  be  bound 
to  contribute  for  that  purpose.  Rev.  8t  c.  4B^  §§  46,  46,  48,  40,. 
Fkicker  V.  Grooer,  11  N.  H.  369,    Ford  y.  Ford,  17  Pick.  418. 

T.  Bartlett  and  Wm,  O.  FtiUer  for  plaintitf. 

The  present  question  is  unlike  that  raised  in  Baxter^  AdnCx,  ?. 
^Mci,  10  Vt  548.  The  estate  of  Hopkinson  had  been  so  far  set- 
tled^ in  the  present  6asd,  that  the  real  estate  had  been  divided  anumg 
the  heirs,  of  whom  John  H.  Hopkinson  Was  oti^i  alid  the  personal 
estate  had  all  been  consumed  in  the  payment  of  the  debfJL  The 
sum  recovered  will  be  assets  in  the  bands  of  the  administratrix,  and 
will  constitute  the  whde  of  the  personal  estate  unconsumed  in  the 
payment  of  debts ;  and  to  this  the  witness  has  released  all  his  inter- 
est. He  is  not  an  heir  expectant  upon  the  settlement  of  the  estate, 
but  an  heir  in  possession  of  bis  share  of  the  estate.  The  probate 
court  have  no  authcnrity  to  decree  distribution  among  the  heirs,  until 
&fter  the  payment  of  all  liens  and  charges  upon  the  estate.  Rev. 
St.  c.  53,  ^  3.  Then  the  witness  holds  his  share  absolutely,  sub- 
ject to  no  charge,  or  lien.  If  the  plaintiff  should  fail  to  recover, 
the  defendants'  judgment  for  costs  would  constitute  no  lien  upon 
the  estate.  How  could  the  administratrix  ever  enfcNrce  such  a 
decree  against  the  estate?  The  probate  court  has  no  power  to 
vacate  the  former  decree,  annul  the  title  of  the  heirs,  and  order  a 
new  and  different  distribution.  But  supposing  the  heirs,  in  consid- 
^eration  of  having  been  admitted  to  their  respective  shares  in  the 
lands  of  the  ancestor,  would  in  equity  be  bound  to  contribute  ;  this 
would  not  be  true  of  John  H.  Hopkinson,  who,  pending  the  suit, 
Jias  released  all  his  interest  in  the  demand.  If  the  heirs,  in  equity, 
are  bound  to  coatribute,  contribution  should  be  made  by  those,  only, 
who  are  to  be  benefited  by  the  plaintiff's  recovery. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question,  presented  in  this  case  for  the 
consideration  of  the  court,  is  as  to  the  correctness  of  the  decision 
.of  the  county  court,  in  admitting  the  testimony  of  John  H.  Hop- 
kinson.   The  witness  was  an  heir  at  law  to  the  plaintiff's  intestate; 


APRIL  TERM,  1847.  V^?^ 

Hopkinion,  Adm*z,  v.  Gnildhall. 

and,  previous  to  his  admission,  he  executed  to  the  plaintiff  a  release 
of  all  his  interest  in  the  suit.  It  is,  however,  insisted,  that  he  still 
remained  interested,  being  liable,  in  the  event  of  the  plaintiff's  not 
succeeding  in  the  suit,  to  contribute  to  her  towards  the  costs  incur- 
red in  the  prosecution ; — ^and  we  think  this  exception  is  well  taken. 
The  suit  was  prosecuted  for  the  benefit  of  the  heirs  at  law ;  and,  in 
case  of  failure  to  recover,  the  heirs  would  all  be  liable  to  contribute 
to  the  costs  incurred ;  and  the  release  of  the  witness  to  the  plaintiff 
did  not  discharge  him  from  that  liability. 

The  witness  was.  incompetent  and  consequently  the  ruling  of  the 
court  below  manifestly  erroneous;  and  for  this  cause  the  judg- 
ment of  the  county  court  mui^  be  reversed. 
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Nathai>{iel  West  v.  Israel  Cutting. 

Where  a  sale  of  penoual  property  is  absolnte,  and  there  is  no  fiaud,  the  vendee 
canngt  compel  the  vendor  to  receive  back  the  article,  if  it  proves  deficient  in 
quality;  bat  he  most  resort  to  his  action  upon  the  warranty,  if  there  were  one. 

Where  the  defendant  sold  to  the  plaintiff  a  quantity  of  tea,  which  proved  not  to 
|)e  good,  and  the  plaintiff  returned  the  tea  to  the  defendant,  who  received  it, 
and  said  that  he  should  have  some  good  tea  soon  and  would  replace  it«  to  which 
the  plaintiff  assented,  it  was  held,  that  this  did  not  prove  an  absolute  contract 
of  rescinding,  which  would  make  the  defendant  debtor  to  the  plaintiff,  either 
'for  the  money,  or  for  the  tea,  unless  called  for;  and  that  it  imported  no  oblige* 
tion,  on  the  part  df  the  defendant,  to  cairy  the  tea  to  the  plaintiff. 

In  such  case  the  obligation  of  the  defendant,  being  merely  to  deliver  tea  when 
called  for,  could  not,  by  mere  lapse  of  time,  become  an  obligation  to  pay  money. 

But  in  this  case,  whictf  was  an  action  on  book  account,  the  fiicts  being  veiy  m» 
definitely  0lated4»y  the  auditor,  the  report  was  re-oommttted. 
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Book  Account.  Judgment  to  account  was  rendered  in  the  county 
coart,  and  an  auditor  was  appointed,  who  reported  the  fact?  us  fol- 
lows. 

The  plaintiflfs  account  contained  a  charge  for  cash,  five  dollars  ;—  J 
and  this  was  the  only  item,  in  reference  to  which  controversy  was  | 
had.     This  sum  was  sent  by  the  plaintiff  to  the  defendant  for  some  I 
tea.    The  tea  was  procured  at  the  defendant's  store,  and  was  shortly  | 
after  returned  by  the  plaintiff  to  the  defendant, — "  it  not  being 
good."     The  defendant  received  the  tea,  and  said  that  he  should  * 
have  some  good  tea  soon,  and  would  replace  the  tea  returned  with 
good  tea.     The  defendant  retained  both  the  tea  and  the  money,  and  j 
never  delivered  any  other  tea  to  the  plaintiff,  nor  did  the  plaintiff 
ever  call  upon  the  defendant  for  any  other  tea.  / 

The  auditor  allowed  this  sum  to  the  plaintiff;  and  the  count^ 
court,  December  Term,  1846, — Davis,  J.,  presiding, — accepted  the 
report  and  rendered  judgment  thereon  for  the  plaintiff.  Exceptions 
by  defendant. 

Merrill  if  Colby,  Redfield  and  Peck  for  defendant. 

1.  The  plaintiff  had  no  right  to  rescind  ihei  contract,  by  tender- 
ing back  the  tea  and  demanding  the  consideration  paid,  there  having 
been  no  fraud  found  on  the  part  of  the  defendant. 

2.  If  it  be  claimed,  that  the  defendant,  by  receiving  back  the  tea, 
has  conceded  the  right  of  the  plaintiff  to  rescind  the  contract,  then 
his  concession  must  be  taken  with  the  condition  annexed,  that  the 
plaintiff  should  have  other  tea,  in  lieu  of  the  tea  returned ;  and 
it  would  seem  there  was  a  tacit  assent,  at  least,  to  this  arrange- 
ment, on  the  part  tf  the  plaintiff.  Weston  v.  Downs,  Doug.  23. 
2  Com.  on  Cont.  66.  r  But  if  we  should  concede  that  the  contract 
was  rescinded,  no  right  of  action  would  accrue  to  the  plaintiff  until 
after  demand  made.  Jones  on  Bail.  52,  n.  Broum  v.  Cook,  9  Johns. 
361.  Warner  v.  Wheeler,  1  D.  Ch.  159.  Topham  v.  Braddick,  1 
Taunt.  572.  Chadwick  v.  Divol,  12  Vt.  499.  Stoddard  y,  Chapin, 
15  Vt.  443. 

3.  The  action  on  book  account  will  not  lie  to  recover  the  $5,00 
for  tea  returned.     If  there  be  no  right  to  charge  on  book  at  the  time 
of  the  delivery  of  the  property,  no  subsequent  contingencies  can   • 
give  it.     Nason  v.  Crocker,  11  Vt.  463.     Slason  v.  Davis,  1  Aik.   ♦ 
73.     Hall  V.  Eaton,  12  Vt.  510.  * 
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Cooper  and  Johnson  4*  Prentiss  for  plaintiff. 

The  money  of  the  plaintiff  is  in  the  defendant's  hands,  which, 
ex  isquo  et  bono,  he  ought  not  to  retain.  The  sale  was  rescinded  by 
mutual  consent ;  but  the  money  was  not  returned.  The  defendant 
agreed  to  replace  the  tea  sent  back ;  which  he  never  did,  although 
a  reasonable  time  had  elapsed  before  the  commencement  of  this 
suit.  It  was  money  advanced  on  a  contract,  which  the  defendant 
neglected,  or  failed,  to  fulfil,  and  may  be  recovered  back  either  in 
book  account,  or  assumpsit  for  money  had  and  received.  Rubers 
V.  Miller  et  al.,  15  Vt.  431.  Hickok  ei  al.  v.  RidUy,  lb.  4St. 
Stone  V.  Pulsipher,  16  Vt.  428.  Giles  v.  Edwards,  7  T.  R.  181. 
Weeks  v.  Hunt,  13  Vt.  144.  1  Sw.  Dig.  582.  Book  account  and 
assumpsit  are  concurrent  remedies,  in  such  a  state  of  facts.  FFay 
V.  Raymond,  16  Vt.  371.     Welter  v.  MeCarty,  lb.  98. 

No  demand  was  necessary  before  suit  brought.  1.  Because 
a  reasonable  time  had  elapsed  to  return  the  money  or  send  the 
tea.  2.  Because  the  obligation  rested  peculiarly  on  the  defendant. 
3.  Because  it  was  a  matter  peculiarly  within  the  defendant's  knowl- 
edge, when  he  would  have  good  tea ;  he  was  bound  to  replace  the 
tea,  when  he  received  good  tea,  or  to  return  the  money  *,  and  the 
plaintiff  was  only  bound  to  wait  a  reasonable  time.  Chit,  on  Cont. 
732.  1  Chit.  PI.  362,  384.  10  Mass.  231.  16  Vt.  98.  lb.  87. 
5Vt.451.     15Vt.  42.    3  Vt.  58.    7  Vt  223.     16  Vt.  372. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  questions  of  law  arising  in  this  case  are 
nice,  and  not  free  from  difficulty ;  and  they  are  embarrassed  with 
inferences  of  facts, — which  can,  wilh  propriety,  only  be  drawn  by 
the  auditor. 

1.  As  the  facts  stand,  the  first  inquiry   is,  could  West  compel 

'Cutting  to  have  taken  the  tea  back  ?     We  think  not     There  is  no 

Vpretence  of  any  fraud  on  the  part  of  Cutting,  or  of  any  agreement 

Ito  take  the  tea  back.     The  tea  *'  was  not  good," — a  very  uncertain 

/definition  of  quality,  and  one  which  has  been  once  held  by  this  court 

I  to  have  no  meaning,  in  a  contract  as  to  the  quality  of  stoves ;  but  the 

I  most,  which  could  be  made  of  it,  is  a  warranty  and  a  breach  of  it ; 

I  which  will  only  enable  the  vendee  to  recover  damages  for  the  breach, 

I  but  will  not  entitle  him  to  rescind  and  recover  back  the  considera- 
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D.    This  is  well  settled,  both  in  this  country  and  England/  Thorn" 
I V.  Wynn,  12  Wheat  183;  6  U.  S.  Cond.  R.  508.         ' 


tion. 

2.  Was  there  any  contract  of  absolute  rescinding,  so  as  to  make 
Cutting  a  debtor,  either  for  the  money,  or  for  the  tea,  unless  called 

for  ?  We  think  not.  There  was  no  claim  for  the  money.  The 
defendant  said  he  should  have  some  good  tea  soon  and  would  replace 
it;  and  to  this  West  assented ; — for  by  the  report  it  does  not  appear 
but  that  he  was  personally  present ;  and  if  he  were  not,  it  would 
make  no  difference ;  but  we  must  take  it  as  it  is, — ^to  this  taking  tea 
again  he  assented. 

3.  Was  Cutting,  then,  to  carry  the  tea  to  West  ?  The  term  "  re- 
place" used  by  the  auditor,  is  not  intended  to  determine  this,  we 
take  it ;  for  if  so,  he  could  have  been  more  explicit,  and  would  have 
been,  if  that  had  been  his  intention; — but  this  is  either  the  language 
made  use  of,  or  its  equivalent.  We  do  not  attach  any  such  impor- 
tance to  it,  as  we  might  in  a  written  contract ;  for  here  we  cannot 
know,  that  be  used  that  word.  If  he  said  he  would  let  Mr.  West 
Juwe  some  tea  again,  or  pay  him  that  amount,  five  dollars,  in  tea,  or 
he  should  have  some  tea  that  would  suit, — which  is  more  probable, 
perhaps, — ^ten  witnesses,  who  heard  it,  would  use,  each,  different 
language  in  relating  it,  and  the  auditor  still  different  from  all,  per- 
haps ;—  so  that  all  we  understand  the  auditor  to  find  on  this  point 
is,  that  the  defendant  said  he  would  pay  the  plantiff  in  tea  again,  and 
the  plaintiff  acceded  to  it. 

We  think  it  obvious,  then,  that  the  defendant  was  not  bound  to 
deliver  the  tea,  until  called  for,  (unless  there  was  some  understand- 
ing to  that  effect, — and  if  so,  it  should  be  found  by  the  auditor,)  for 
two  reasons; — 1,  It  is  wholly  inconsistent  with  the  uniform  custom 
and  course  of  business  in  the  country, — ^so  much  so,  as  to  be  almost 
ludicrous ; — 2,  One  quality  of  what  was  such  tea  as  the  defendant 
bought  and  sold  had  been  sent  and  returned  ;  there  was,  then,  an 
improbability,  that  he  would  send  again ;  he  would  naturally  choose 
to  have  the  plaintiff  see  it  and  suit  himself.  This,  then,  seems  to 
us  the  exact  legal  obligation  of  the  defendant,  at  the  time  the  tea 
was  returned,  as  the  facts  are  reported  by  the  auditor. 

4.  If  this  is  the  legal  obligation,  then,  of  the  defendant,  we  do 
not  see  how  it  becomes  an  obligation  to  pay  money  by  mere  lapse 
of  time.     If  the  defendant  were  to  send  the  tea,  doubtless  he  should 
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send  it  in  a  reasonable  time ;  and  if  he  fail,  he  is  liable  in  this  form 
of  action.  But  if  the  plaintiff  is  to  call  and  take  it,  then  the  defend- 
ant is  not  liable,  until  called  upon,  or  until  he  consents  to  let  it  go 
in  account, — which  is  not  found,  and  is  not  an  inference  of  law, 
and  not  a  probable  inference  of  fact,  if  the  defendant  had  at  the 
time  no  account  against  the  plaintiff. 

But  the  important  facts,  in  regard  to  this  case,  should  be  more 
definitely  found  by  the  auditor.  We  think  there  must  have  been 
some  definite  understanding  of  the  parties,  at  the  time,  in  regard  to 
this  item ;  and  that  should  govern,  and  it  can  be  found  by  auditors  ; 
we  think  more  proper,  that  tlie  case  should  be  determined  upon  the 
understanding  of  the  parties,  at  the  time,  than  upon  any  mere  tech- 
nical legal  intendment.  For  this  purpose  the  case  will  be  referred 
to  auditors  in  this  court. 

Judgment  reversed,  and  case  referred  to  auditors. 


Calvin  S.  Grow  v,  Elijah  Albee. 

Where  usury  is  incloded  in  mortgage  notefl,  and  a  bill  of  foredosnre  is  brought, 
the  defence,  based  upon  iheNuury,  ooust  be  made  in  that  suit,  or  the  decree 
will  conclude  the  right.  But  if  the  original  contract,  evidenced  by  the  mort- 
gage notes,  was  not  usurious,  the  tubscquent  payment  of  usury  upon  it  has  no 
legal  connection  with  it ;  and  the  amount  so  paid  may  be  recovered  back  in  an 
action  for  money  had  and  received,  notwithstanding  a  decree  of  Ibreclosure 
may  have  been  obtained,  without  any  allowance  for  the  usury  so  paid. 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue, 
and  trial  by  the  court,  June  Term,  1846, — Royce,  J.,  presiding. 

On  trial  the  facts  appeared  as  follows.  On  the  sixth  day  of  Feb- 
ruary, 1841,  the  plaintiff  gave  to  the  defendant  his  note  for  $50,00, 
payable  the  first  of  January  next  ensuing,  with  interest ;  and  on  the 
ninth  day  of  March,  1642,  he  paid  to  the  defendant  six  dollars,  for 
which  the  defendant  endorsed  on  the  note  **  one  year's  interest" 
The  defendant  also  held  another  note  against  the  plaintiff,  dated 


•> 
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October  39,  1839,  for  $104,00,  payable  in  one  year  from  date,  with 
interest;  on  which  was  endorsed,  October  15,  1840,  *' one  year's 
interest," — and  October  16,  1841,  "one  year's  interest  and  $18,00 
on  the  principal."  At  the  time  this  last  endorsement  was  made  the 
plaintiff  paid  to  the  defendant  thirty  dollars.  On  the  17th  day  of 
March,  1842,  the  plaintiff  substituted  for  these  notes  a  new  note  for 
9173,10,  and  gave  a  mortgage  deed,  to  secure  its  payment,  upon 
which  a  decree  of  foreclosure  was  afterwards  obtained,  for  the  full 
amount  appearing  due  upon  the  face  of  the  note ;  and  the  mortgaged 
premises  were  redeemed  by  payment  of  that  amount. 

The  court  found,  that  three  dollars  was  paid,  March  9,  1842,  as 
usurious  interest  upon  the  note  for  $50,00,  and  that  six  dollars  was 
paid,  October  16,  1841,  as  usurious  interest  upon  the  note  for  $104, 
and  rendered  judgment  for  the  plaintiff  to  recover  the  sum  of  nine 
r  dollars,  and  interest  from  the  time  of  payment.  It  did  not  ap- 
pear, that  the  plaintiff  had  demanded  of  the  defendant  the  money  so 
paid,  prior  to  the  commencement  of  this  suit.  Exceptions  by  de- 
fendant. 

8.  J5.  Colby  and  C.  W,  Prentis  for  defendant. 

The  county  court  erred,  in  not  treating  the  decree  in  chancery 
upon  the  last  note  as  a  bar  to  this  action.  Bearce  v.  Barstow,  9 
Mass.  45.  Thatcher  v.  Gammon,  12  Mass.  268.  The  last  note 
having  been  given  on  settlement  of  the  first  notes,  and  substituted 
for  them,  it  is  a  continuation  of  the  same  transaction ;  and  usury 
paid  on  the  second  security  was  allowed  to  be  recovered  in  a  de- 
claration on  the  original  contract.  Collins  v.  Roberts,  Brayt.  235. 
Bridge  v.  Hubbard,  15  Mass.  96.  And  the  county  court  having 
found,  that  usurious  interest  was  paid  on  the  first  notes,  they  became 
usurious.  15  Mass.  96.  The  payment  of  usury  is  evidence  of  an 
agreement  to  that  effect.  I  Saund.  R.  431,  n.  1  Str.  498.  N,  F. 
Firemen's  Tns,  Co,  v,  Ely,  2  Cow.  715.  The  original  notes  bein^ 
usurious,  the  last  note  became  so ;  and  the  plaintiff  might  have  made 
the  usury  a  defence,  pro  tanto,  to  the  suit  in  chancery ; — and  not 
having  done  so,  he  is  concluded. 

J.  Cooper  for  plaintiff. 
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The  q>inioa  of  the  court  was  delivered  by 

Redpibld^  J.  The  only  question,  in  the  present  case,  is,  whether 
the  plaintiff  is  concluded  by  the  decree  of  foreclosure  from  recov- 
ering the  usury  paid  upon  the  notes  included  in  the  decree.  We 
have  examined  the  subject,  both  in  this  case  and  that  of  Day  v. 
Cummings,  (mte^  page  496 ;  and  the  result  of  that  examination  is  a 
very  full  conviction,  that  the  plaintiff,  upon  the  facts  found  in  the 
case,  is  entitled  to  recover. 

From  this  case  it  does  not  appear,  that  the  original  contract  was 
usurious.  And  we  cannot  presume  that  it  was.  The  subsequent 
payment  of  usury,  under  any  state  of  the  law,  will  not  infect  the 
original  contract.  And  had  those  notes  been  sued,  they  could  not 
have  been  defended,  under  any  state  of  usury  laws  before  known  in 
this  state,  upon  the  ground  of  the  payment  of  usury  subsequent  to 
the  giving  of  the  note,  and  not  in  pursuance  of  the  original  con- 
tract. If,  then,  the  notes  given  up  were  perfectly  valid,  and  might 
have  been  enforced  at  law,  so,  also,  was  the  substituted  note,  which 
was  given  simply  for  the  old  notes,  not  including  usury. 

And  although,  when  the  defendant  brought  his  bill  to  foreclose, 
the  plaintiff  might,  by  way  of  answer,  have  insisted  upon  the  usu- 
rious payments,  as  equitable  grounds  for  reducing  the  amount  of  the 
decree, — as  is  said  in  Ward  v.  Sharp,  15  Vt.  1 18, — still  the  defen- 
dant was  not  bound  to  make  the  defence  there ;  and  if  made,  it  is 
rather  in  the  nature  of  an  equitable  offset,  than  of  a  technical  pay- 
ment. If  the  usury  is  included  in  the  notes,  which  constitute  the 
ibasis  of  the  decree,  then  the  defence  must  be  made  there,  or  the 
judgment  will  conclude  the  right.  But  that  is  upon  the  ground, 
:^hat,  when  the  usury  is  included  in  the  security ,  it  is  not  considered 
•as  paid,  until  the  entire  sum  secured  is  paid ;  or  rather,  the  first 
payments  will  go  in  extinguishment  of  the  sum  loaned,  and  the 
Jegal  interest ;  and  so  the  judgment  upon  the  security,  for  the  last 
dollar  only,  settles  the  right  to  retain  the  usury.  So,  too,  money 
paid  in  obedience  to  a  decree  or  judgment  of  court,  is  not,  and  can- 
not be  esteemed,  an  unlawful  payment.  So,  too,  the  judgment  upon 
%he  security  for  the  whole,  or  any  part,  of  the  money  secured,  settles 
conclusively  the  validity  of  the  contract ;  and  no  recovery  back  can 
subsequently  be  had,  which  goes  upon  the  ground  of  its  invalidity 
and  illegality. 
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Bat  when,  for  augfat  which  appears,  the  contract  was  not  origin- 
ally tainted  with  usury,  and  when  no  such  taint  enters  into  its  re- 
newal, the  payment  of  money,  as  usury,  eo  nomine^  is  the  consume 
mation  of  an  unlawful  payment  and  may  be  recovered  back,  whether 
the  debt  is  paid,  or  not.  It  has  no  legal  connection  with  the  origi- 
nal contract  or  security  whatever,  and  the  right  to  retain  it  is  in  no 
way  affected  by  any  proceedings  had  in  regard  to  the  original  secu^ 
rity.  See  the  following  cases,  as  tending  to  confirm  the  views  here 
taken.  Smith  v.  Bromley ,  Doug.  697,  n.  Dey  v.  Dunham^  2  Johns. 
Ch.  R.  191.  Johnson  v.  Johnson,  1 1  Mass.  359.  Gaither  v.  Bank 
of  Georgetown^  1  Pet.  43.  Simpson  v.  Warren^  15  Mass  460. 
Commonwealth  v.  Frosty  5  Mass.  53.  Thatcher  v.  Gammon  12  Mass. 
268.  Scurry  v.  Freeman,  2  B.  d&  P.  381.  The  mere  taking  secu- 
rity for  usury  is  not  the  offence,  but  the  payment  of  it.  JTunnes  q, 
t,  V.  Cleaves,  7  Mass.  361.  And  whenever  the  usury,  eo  nomine,  is 
paid,  the  right  to  recover  the  excess  is  perfect,  notwithstanding  the 
debt  may  never  be  paid.  Lloyd  v.  Williams,  3  Wlls.  250.  S.  C, 
2  Bl.  R.  792.     Wade  q.  t  v.  Wilson,  1  East  195. 

Judgment  affirmed. 


Joseph  Owen,  Jr.,  v.  Dan  Gray,  2d.,  and  Silas  Wheeler,  Jk.^ 

Trustee. 

• 

The  exemption  from  attachment  and  levy  of  ezecntion,  contained  in  chap.  42; 
0ec.  18|  of  the  Revised  Statutes ,  of  **  such  military  arms  and  accoutrements  as 
the  debtor  is  required  by  law  to  famish,"  is  of  a  temporary  character,  as  ap- 
plied to  the  individual,  to  continue  so  long  as  the  debtor  is  bound  by  law  to  fam- 
ish them;  and  when  the  obligation  ceases,  the  exemption  in  the  particular  case. 


Where  it  appeared  from  the  disclosure  of  a  trustee,  that  he  had  in  his  posMssion 
certain  military  accoutrements,  belonging  to  the  principal  debtor,  who  was  ad- 
jutant of  the  regiment,  and  that  the  principal  debtor  had  some  time  previously 
absconded  from  the  state,  it  was  held,  that  he  had  ceased  to  be  an  officer,  in 
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coDMqaeDce  ofhu  renoval  from  the  state,  and  that  he  was  no  longer  ander  ob- 
ligation to  farnuh  these  military  accoatrements,  and  that  conseqoently  the  stat- 
ute exemption,  as  to  him,  had  ceased,  and  that  the  trustee  aboold  be  bolden 
chargeable  for  the  articles. 

Trustee  Process.  It  appeared  from  the  disclosure  of  the  trus- 
tee, that  he  had  in  his  possession  certain  military  arms  and  accou- 
trements, belonging  to  the  principal  debtor,  who  was  adjutant  of  the 
regiment,  and  that  the  principal  debtor  had  some  time  previously 
absconded  from  the  state.  The  trustee  also  claimed,  that  the  plain- 
tiff had  previously  commenced  a  suit  against  him,  as  trustee  of  the 
principal  debtor,  and  that  a  judgment  had  been  rendered  therein. 

The  county  court,  June  Term,  1846, — Royce,  J.,  presiding, — 
decided,  that  the  trustee  was  chargeable  for  the  property  in  his  hands. 
Exceptions  by  trustee. 

J.  Cooper,  for  trustee,  cited  Parks  et  al,  v.  HadUy  S^  Tr,,  9 
Vt.  320;  Adams  v.  Newell  S^  Tr.,  8  Vt.  190;  Rev.  St  240,  %  13, 
art.  1-4  ;  Leamtt  v.  Metcalf,  2  Vt.  342 ;  and  Haskill  v.  Andros,  4 
Vt.  609. 


,  for  plaintiff,  insisted,  that  Gray,  having  abscond- 
ed from  the  state,  could  not  be  considered  as  coming  within  the  ex- 
emption in  the  Revised  Statutes. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  It  is  now  objected  by  the  trustee,  to  the  judgment 
of  the  court  below,  that  the  articles  of  property  in  his  hands,  be- 
longing to  the  principal  debtor,  are  not  subject  to  attachment;  and 
consequently  not  liable  to  the  trustee  process. 

This  objection  is  founded  upon  the  13th  section  of  chapter  42  of 
the  Revised  Statutes,  which  exempts  from  attachment  and  execution 
''  Such  military  arms  and  accoutrements  as  the  debtor  is  required  by 
law  to  furnish ;"  and  the  cases  of  Parks  et  al  v.  Hadley  4r  ^TV.,  9 
Vt.  320,  and  Adams  v.  Newell  ^  Tr.,  8  Vt.  190,  are  cited  as  author- 
ities, to  show  that  the  property  disclosed  by  the  trustee  in  the  present 
suit  is  not  liable  to  the  trustee  process.  Those  cases  are  clearly 
distinguishable  from  the  case  at  bar.  The  case  of  Parks  et  al.  v. 
Hadley  4*  Tr,  establishes  the  general  proposition,  that  personal  prop- 
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erty,  exempted  from  the  levy  of  execution,  is  not  to  be  held  in  the 
hands  of  a  trustee.  The  property  sought  to  be  charged  by  the 
trustee  process  consisted  of  household  furniture.  The  case  of  Ad- 
tans  ▼.  Newell  4*  Tr,  decides,  that  the  money  of  a  pensioner,  in  the 
hands  of  his  agents,  is  not  liable  to  the  trustee  process.  These 
are  cases  of  permanent  exemptions  of  property  from  attachment, 
and  apply  to  all  persons,  who  may  hold  the  same. 

But  in  the  case  of  military  arms  and  accoutrements  the  law  limits 
the  exemption  to  such,  as  the  **  debtor  is  by  law  required  to  furnish." 
This,  we  apprehend,  is  an  exemption  of  a  temporary  character,  as 
applied  to  the  individual,  to  continue  so  long  as  the  debtor  is  bound 
by  law  to  furnish  them,  and  that,  when  the  obligation  ceases,  the 
exemption  in  the  particular  case  ceases.  Such  we  believe  to  be  the 
obvious  meaning  of  the  statute. 

The  question  then  arises,  was  the  debtor.  Gray,  at  the  time 
Wheeler  was  adjudged  his  trustee,  bound  by  law  to  furnish  these 
articles  ?  At  that  time  Gray  had  absconded  and  left  the  state.  His 
authority  as  as  officer  had  ceased.  The  office  of  adjutant  of  the 
regiment  was  vacated  by  his  removal  from  the  state ;  and  Gray,  hav* 
ing  ceased  to  be  an  officer,  ceased  to  be  under  obligation  to  furnish 
these  military  arms  and  accoutrements,  and  consequently  the  statute 
exemption  as  to  him  ceased.  The  articles  were  therefore  liable 
to  the  trustee  process. 

It  is  farther  urged,  that  the  plaintifPs  cause  of  action  was  merged 
in  a  prior  judgment,  and  that  consequently  the  present  suit  should 
be  barred.  It  is  not  necessary  to  enquire  what  would  be  the  effect  of 
such  a  fact,  if  it  existed  and  were  properly  pleaded  to  the  action, 
or  whether  the  trustee  could  avail  himself  of  such  a  defence,  inas- 
much as  we  are  unable  to  discover  any  evidence  in  the  case  of  the 
existence  of  such  fact. 

The  judgment  of  the  county  court  is  affirmed. 
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Robert  H.  Ives  v.  Elijah  6.  Strong^ 

The  principle,  decided  ki  the  case  of  Kxdder  ▼.  Barker^  18  Vt  454,  recognised 
and  affirmed. 

This  was  an  action  npon  the  case  against  a  sheriflT,  for  neglect  in  not  collecting 
and  returning  an  ezecntion  against  three  debtors,  rnnning  against  the  body  and 
property  of  one  of  them,  and  against  the  property  of  the  other  two.  The  de- 
fendant offered  to  prove,  in  mitigation  of  damages,  that  the  debtor,  against 
whose  body  and  property  the  execution  was  issued,  was,  during  the  entire  life 
of  the  execution,  without  the  'precinct  of  the  officer,  in  Canada,  and  that  no 
one  of  the  debtors  in  the  execution  had  any  property,  but  they  were  absolutely 
bankrupt,  that  there  was  no  6ai/  on  the  original  writ,  in  the  action  in  which  the 
execntion  issued,  and  no  property  attached,  and  that  the  plaintiff  had  not  beeo 
damnified; — and  it  was  held,  that  the  evidenoe  shonld  have  been  reottTod,  and 
that,  if  true,  the  plaintiff*  was  only  entitled  to  recover  nominal  damages. 

Trespass  on  the  Case  against  the  defendant,  as  sheriff,  for 
the  neglect  of  his  deputy,  Samuel  S.  Kimball,  in  not  collecting  and 
returning  an  execution  in  favor  of  the  plaintiff  against  Alpha  AUyn, 
Anne  Allyn  and  Jonathan  Briggs.  Plea,  the  general  issue,  and  tri- 
al by  jury,  December  Term,  1845, — Royce,  J.,  presiding. 

It  appeared,  that' the  execution  was  issued  against  the  body  and 
property  of  Alpha  Allyn,  and  against  the  property  of  the  other  two 
e&ecution  debtors.  A  question  was  made  as  to  the  regularity  of  the 
execution ; — but  as  it  was  not  decided  by  the  supreme  court,  the  evi- 
dence upon  that  point  need  not  be  detailed.  The  defendant  offered 
to  prove,  in  mitigation  of  damages,  that  Alpha  Allyn,  during  the 
whole  life  of  the  execution,  was  without  the  precinct  of  the  officer, 
in  Canada,  and  that  no  one  of  the  debtors  in  the  execution  had  any 
property,  but  that  they  were  absolutely  bankrupt ;  that  there  was  no 
Icdl  upon  the  original  writ,  in  the  action  in  which  the  execution  issued, 
and  no  property  attached ;  and  that  the  plaintiff  had  not  been  dam- 
nified. To  this  evidence  the  plaintiff  objected,  and  it  was  excluded 
by  the  court. 

Verdict  for  the  plaintiff,  for  the  full  amount  of  the  execution, 
with  interest  from  the  time  of  the  commencement  of  tliis  suit  ib^ 
eeptions  by  defendant. 
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T.  P.  Redfield  for  defendant 

It  is  well  settled,  that,  in  an  action  against  the  sheriff  for  an  es^ 
tape,  the  plaintiff  is  limited  to  his  actual  damages,  and  the  insolven- 
cy of  the  debtor  is  competent  evidence.  Rev.  St.  455,  ^  13.  TVeos- 
urer  of  VL  v.  Weeks,  4  Vt  215.  In  an  action  on  the  case  the 
usual  rule  of  law  requires  the  plaintiff  to  allege  and  prove  his  dama- 
ges; yet  in  this  case  the  plaintiff  claims  to  recover  damages,  where 
none  have  been  sustained.  It  is  true,  this  court  have  held,  in  Tur» 
ner  v.  Lowry,  2  Aik.  72,  and  in  Hall  et  al  v.  Brooks,  8  Vt.  485, 
that  the  plaintiff  should  recover  the  full  amount  of  his  execution  ;^ 
but  in  the  first  case  the  ground  of  the  decision  seems  to  have  been, 
that  the  plaintiff  had  lost  his  lien  upon  the  hail  by  the  neglect  of  the 
officer ;  and  in  the  latter  case  the  court  seem  to  lay  stress  upon  the 
fact,  that  the  debtor  was  within  the  precinct  of  the  sheriff,  and  the 
sheriff  wilfully  refused  and  neglected  to  execute  the  precept.  But 
in  the  case  at  bar  it  was  impossible  for  the  sheriff  to  execute  the 
precept,  as  ccnnmanded ;  and  the  ground  of  action  is  simply  a  non- 
return. What  would  have  been  the  rule  of  damages,  if  the  debtor 
had  died,  or  had  been  sentenced  to  state's  prison,  or  transported  be- 
yond seas,  or — which  is  this  case — had  expatriated  himself?  Rev. 
St  75,  §§  21,  22.     15  Johns.  454. 

E,  Paddock  for  plaintiff. 

The  phraseology  of  the  Revised  Statutes,  as  to  the  liability  of  a 
sheriff  for  not  returning  an  execution,  is  the  same  with  that  of  the 
statute  of  1797  ;  and  our  courts  have  uniformly  adjudged,  that  the 
amount  of  the  execution  and  interest  should  be  the  rule  of  damages. 
Tol.  St.  312,  %  10.  Slade's  St.  203,  §  10.  Rev.  St.  75,  §  21.  The 
execution  debtor  mi^t  have  been  out  of  the  state  during  the  life  of 
the  execution  by  connivance  with  the  officer ;  neither  that  fact,  nor 
the  poverty  of  the  debtors,  prevented  the  officer  from  returning  the 
execution.  In  relation  to  the  rule  of  damages  Turner  v.  Lowry,  2 
Aik.  72,  may  be  regarded  as  a  leading  case,  as  it  reverses  Stevens  v. 
Adams,  Brayt.  29.  And  see,  to  the  same  effect,  Hall  et  al,  v. 
Brooks,  8  Vt.  485,  and  Watkinson  v.  Bennington,  12  Vt.  404, 
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The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  recent  case  of  Kidder  v.  Barker,  18  Vt.  454, 
recognizing  an  exception  to  the  well  established  rule  in  this  state, 
that,  in  actions  on  the  case  against  sherifl&  for  not  collecting  or  re- 
turning final  process,  the  plaintiff  is  entitled  to  recover  the  fuU 
amount  of  the  execution,  must  control  the  present  case.  The  two 
cases  are  almost  precisely  the  same, — at  least  so  far  as  respects  Al* 
pha  Allyn,  the  principal  execution  debtor.  Assuming  the  facts, 
offered  to  be  proved  in  respect  to  tlie  other  two  debtors,  to  be  true, 
as  we  must  for  the  present  purpose,  there  can  be  no  question,  but 
that  the  whole  case  falls  within  the  admitted  exception.  The  testi- 
mony offered  in  the  county  court,  and  excluded,  should  have  been 
received. 

As  this  opens  the  case  for  trial,  it  becomes  unnecessary  to  pass 
upon  the  objection  raised  against  the  regularity  of  the  execution. 

The  judgment  of  the  county  court  is  reversed,  and  the  case  re« 
manded  for  trial,  unless  the  plaintiff  consents  to  take  a  judgment  for 
nominal  damages  and  costs ;  in  which  case  the  judgment,  so  modi** 
fied,  will  be  afBrmed,  with  costs  to  the  defendant  in  this  court,  to  be 
deducted  from  the  plaintiff's  costs. 

The  plaintiff's  counsel  declined  taking  a  judgment  for  nominal 
damages,  and  the  case  was  remanded. 


George  Nye  and  Lucius  S.  Nte  v.  Sabin  Kellam. 

[Some  C«ie,  18  Vt.  594.] 

It  is  no  defence  to  an  action  against  a  sheriff  for  not  levying  and  retarning  an  ex- 
ecution, that  it  had  been  agreed  between  the  plaintiff  and  the  execution  debtor, 
that  the  balance  due  npon  the  execution  should  be  charged  to  the  execution 
debtor  upon  the  books  of  the  plaintiff,  and  should  be  adjusted  with  their  other 
book  account,  and  that  this  agreement  was  mutually  understood  to  be  in  dis- 
charge of  all  other  liabilities  and  remedies,  without  evidence  that  the  amount 
had  been  actually  paid,  or  adjusted,  by  a  settlement  of  the  current  aocounl 
embracing  it. 
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Trespass  on  the  case  against  the  defendant,  as  sheriff,  for  the 
default  of  his  deputy,  John  Locke,  in  not  levying  and  returning  an 
execution  in  favor  of  the  plaintifis  against  Charles  M.  Cowles.     Plea 
the  general  issue,  and  trial  by  jury,  June  Term,  1846, — ^Royce,  J, 
presiding. 

It  appeared,  that  the  execution  in  question  was  delivered  to  Locke 
September  25,  1840 ;  and  the  defendant  offered  to  prove,  that  in 
March,  1842,  an  arrangement  was  entered  into  between  the  plaintiff 
George  Nye  and  the  execution  debtor,  Cowles,  that  the  balance  due 
upon  the  execution  should  '^ go  in  account  between  them.''  To 
this  evidence  the  plaintiff  objected ;  but  it  was  admitted  by  the 
court ; — and  this  was  all  the  evidence  upon  this  point. 

The  court  instructed  the  jury,  that,  if  they  should  find  that  the 
execution  had  not  been  fully  paid  by  Cowles  to  the  plaintiffs,  or  one 
of  them,  the  plaintifis  would  be  entitled  to  a  verdict  for  the  balance, 
unless  there  was  an  agreement  between  Cowles  and  the  plaintifis, 
or  George  Nye,  that  the  balance  should  be  transferred  to  the  a&> 
count  of  Cowles,  and  adjusted  with  their  other  deal,  and  that  agree- 
ment mutually  understood  to  be  in  discharge  of  all  other  liabilities 
and  remedies ; — ^but  that,  if  they  should  find  such  an  agreement  was 
made,  and  that  such  an  effect  was  mutually  intended  by  it,  then  they 
would  be  at  liberty  to  return  a  verdict  for  the  defendant,  on  the 
ground  of  payment,  or  satisfaction,  of  the  execution  by  Cowles  to 
the  plaintiffs. 

Other  points  were  made  upon  the  trial  and  argued  by  the  coun*  - 
sel ;  but  no  decision  was  made  upon  them  by  the  supreme  court,  « 

Verdict  for  defendant.     Exceptions  by  plaintiffs. 

/.  Cooper  and  T,  P,  Redfield  for  plaintiffs. 

The  arrangement  between  Cowles  and  George  Nye  was  without 
consideration  and  void.  It  is  but  the  common  case  of  accord  with- 
out satisfaction, — which  has  been  uniformly  held  to  be  no  discharge 
of  the  existing  liability.  Bates  v.  Starr,  2  Vt.  536.  Bryant  v. 
Gale,  5  Vt.  416.  Smith's  Leading  Cases,  Tit.  "Accord  and  sat- 
isfaction." 

C.  W,  Prentiss  for  defendant. 

It  was  competent  for  one  of  the  plaintifis  to  control  the  execu- 
tion, or  to  receive  the  pay  upon  it  and  give  a  discharge,  or  to  settle 
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it  by  its  going  into  account ;  and  the  charge  of  the  court  upon  this 
point  was  clearly  correct. 

The  opinion  of  the  court  was  delivered  by 

Datis,  J.  This  case  came  before  this  court  on  exceptions  at  the 
last  term ;  when,  after  a  verdict  and  judgment  for  the  plaintifi,  a 
new  trial  was  granted.  18  Vt.  594.  It  now  comes  befix'e  us,  in 
the  same  manner,  after  a  verdict  and  judgment  for  the  defendant 
The  only  point,  upon  which  it  is  now  necessary  to  pass,  inrohea  the 
admission,  by  the  court,  of  evidence  intended  to  show,  that,  after 
the  sheriff  had  become  liable  for  the  default  of  his  deputy,  Locke, 
an  arrangement  had  been  entered  into  between  one  of  the  plaintiffs 
and  the  original  debtor  in  the  execution,  Cowles,  to  the  effect  that 
whatever  balance  might  be  due  on  the  execution  should  W  passed 
in  account  between  the  parties,  and  the  subsequent  charge  of  the 
court  in  reference  to  that  evidence.  The  charge,  in  substance,  was, 
that,  if  they  found  it  was  agreed  that  such  balance  should  be  trans* 
ferred  to  the  account  of  Cowles,  and  adjusted  with  their  other  deal, 
jand  that  agreement  mutually  understood  to  be  in  discharge  of  all 
other  liabilities  and  remedies,  the  jury  would  be  at  liberty  to  regard 
jthis  as  payment,  or  satisfaction,  of  the  execution. 

We  think  the  ruling  of  the  court,  in  admitting  this  evidence,  un- 
accompanied by  evidence  to  show  that  this  balance  had  been  actu- 
ally paid  or  adjusted  by  a  settlement  of  the  current  account  embrac- 
"ing  it,  was  err<»eou8;  as  was  also  the  charge  embodying  the  same 
^principle,  A  mere  executory  agreement  to  pay  the  execution  in 
that  form  could  have  no  other  legal  effect,  than  an  unexecuted 
jigreement  to  pay  it  by  the  execution,  or  indorsement,  of  a  promis- 
sory note,  or  the  acceptance  of  a  bill,  or  even  a  naked  promise  to 
pay  the  money  at  a  future  day.  Such  agreements  can  never  be  relied 
upon  as  satisfaction.  They  must  be  pleaded  in  bar  of  the  original 
liability ;  nor  do  they  present  a  distinct,  ground  of  action  in  them* 
selves. 

It  is  obvious,  that  such  an  item  would  constitute  no  proper  sub* 
ject  of  book  charge ;  the  arrangement  could  not  be  enforced  in  that 
form ;  besides  it  is  without  consideration,  and  would  fail  on  that 
ground.  Should  this  defence  be  allowed  to  prevail,the  plaintiffs  would 
be  without  legal  remedy  for  the  balance  due  them,  unless  their  debt- 
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or  should  volantarily  consent  to  account  tor  it  on  seidGmdni.  Se6 
Bryant  t.  Gale,  5  Vt  416,  where  the  subject  of  accord  and  satis- 
faction was  quite  fully  considered.  The  defence  set  up  there,  and 
which  was  allowed  to  prevail,  was  a  new  contract  under  seal,  to  ac- 
cept a  horse,  if  delivered  by  a  certain  time,  in  satisfaction  of  the 
several  promises  mentioned  in  the  declaration.  The  case  turned 
entirely  upon  the  circumstance,  that  the  substituted  contract  was 
under  seal. 

The  judgment  of  the  county  court  is  reversed,  and  a  new  trial 
ordered. 


David  S.  Abbott  v.  Samuel  S.  Kimball  and  Samuel  Jewett. 

Where  property,  attached  upon  mesne  process,  is  sold  by  the  attaching  officer,  a 
deputy  sherifT,  upon  the  writ,  in  porsoanee  of  the  Revised  Statutes,  chap.  28, 
§§  48-62,  and  judgment  is  finally  rendered  in  favor  of  the  defendant,  in  the 
action  in  which  the  attachment  was  made,  a  refusal,  on  the  part  of  the  officer, 
to  pay  to  the  defendant  the  amount,  for  which  the  property  was  sold,  will  not 
render  him  a  trespasser  ab  initio^  so  as  to  render  him  liable  in  trover  for  the 
property. 

The  only  proper  action  against  the  deputy,  in  such  case,  is  for  money;  and  ia 
that  action  the  attaching  creditor  cannot  be  joined,  unless  he  has  been  jointly 
concerned  in  the  detainer. 

And  if  the  deputy,  in  such  case,  made  the  sole  without  notifying  the  defendant  in 
that  action,  this  would  not  make  the  attaching  creditor  jointly  liable  with  the 
deputy,  in  any  way,  unless  he  did  sometbing  more  than  request  a  sale.  The 
mere  joining  with  the  deputy  in  a  special  plea,  where  they  have  been  sued 
jointly  in  trover  for  the  property,  when  there  is  also  a  general  several  plea  upon 
the  record,  will  not  involve  the  creditor  with  the  officer,  nor  excuse  the  court 
from  giving  proper  instructions  to  the  jury,  as  to  all  the  points  in  the  case,  as  to 
both  defendants,  ctnuidtnd  ttpcarattiy^  whether  particularly  requested  upon  all 
the  points,  or  not. 

Trespass  on  the  case,  for  any  mere  non-feasance  of  the  deputy,  will  only  lie 
against  the  sheriff. 
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An  attaching  creditor  can  in  no  case  be  held  jointly  liable  with  the  officer,  for  any 
wrong  committed  bj  the  officer,  nnleaa  he  in  some  way  participated  in  ibe 
wrong,  or  ratified  and  confirmed  it,  after  becoming  aware  of  it. 

Where  property  has  been  attached,  and  final  judgment  is  rendered  in  favor  of  the 
defendant  in  the  suit  in  which  the  attachment  was  made,  trover  will  not  lie 
against  the  attaching  officer,  a  deputy  sheriff,  for  neglect,  in  not  keeping  and 
taking  suitable  care  of  the  property  attached. 

In  order  to  sustain  an  action  for  an  eicessive  attachment  of  property  npon  a  writ, 
the  plaintjfir  must  allege  and  prove  much  the  same,  that  he  would  in  a  suit  for  a 
malicious  action, — ^that  is,  want  of  probable  cause  and  malice  express; — and 
the  attaching  creditor  will  ordinarily  be  the  only  person  liable  to  such  action. 

This  was  originally  an  action  of  trover  for  four  horses  and  fire 
harnesses.  After  judgment  for  the  plaintiff  and  review  by  the  de- 
fendants, the  plaintiff,  by  leave  of  the  court,  amended  his  declara- 
tion by  filing  several  additional  counts  in  case.  In  the  first  count 
the  plaintiff  alleged,  that  on  the  25th  day  of  November,  1842,  the 
defendant  Jewett  and  one  Strong,  then  his  partner,  but'^since  de- 
ceased, sued  out  their  writ  of  attachment  against  the  plaintiff,  de- 
manding, as  damages,  sixty  dollars,  and  commanding  the  sheriff  to 
attach  the  property  of  the  plaintiff  to  the  value  of  eighty  dollars,  and 
delivered  the  said  writ  to  the  defendant  Kimball,  a  deputy  sheriff, 
to  serve  and  return,  and  that  Kimball  attached  thereon  five  harnesses 
and  four  horses  belonging  to  the  plaintiff;  that  such  proceedings 
were  had  in  tjiat  suit,  that  the  plaintiff,  Abbott,  recovered  final 
judgment  therein,  in  his  favor ;  and  the  plaintiff  averred,  that  it  was 
the  duty  of  the  defendants  to  have  carefully  kept  and  preserved  the 
said  harnesses, — but  that,  in  fact,  they  had  neglected  to  keep  them 
with  care,  but  had  suffered  them  to  become  rotten  and  worthless. 

In  the  second  count  the  matter  of  inducement  was  the  same ;  and 
the  plaintiff  alleged,  that  Kimball,  after  he  had  served  and  returned 
the  writ  against  the  plaintiff,  by  the  direction  and  procurement  of 
Jewett,  sold  the  four  horses  attached  for  the  sum  of  sixty  two  dollars, 
tmd  that  this  was  done  without  the  knowledge  or  consent  of  the 
plaintiff,  Abbott,  and  that,  after  final  judgment  had  been  rendered 
in  favor  of  Abbott  in  that  suit,  he  demanded  the  horses  of  the  de- 
fendants,-«-but  that  they  had  refused  to  deliver  them  to  him,  or  to 
pay  him  their  value,  or  to  pay  him  the  sum  for  which  they  were 


APRIL  TERM,  1847.  553 


Abbott  V,  Kimball  et  al. 


sold.  In  the  third  count  the  matter  of  inducement  was  substantially 
the  same;  and  the  plaintiff  averred,  that  the  property  was  attached 
by  Kimball,  by  the  direction  of  Jewett,  and  that  its  value  was  very 
much  larger,  (at  least  five  times  larger,)  than  the  whole  amount 
which  Jewett  and  Strong  claimed  to  recover  in  that  suit,  and  that 
so  great  an  amount  of  property  was  taken  for  the  purpose  of  embar* 
rassing  the  plaintiff  and  putting  him  to  great  expense  and  trouble. 

The  defendants  pleaded  the  general  issue,  and  also  pleaded 
specially,  setting  forth  the  facts  in  reference  to  the  suit  in  favor  of 
Jewett  and  Strong  against  the  plaintiff,  as  alleged  in  the  declaration,, 
and  then  averring,  that,  after  the  attachment,  the  plaintiffs  in  that 
suit  applied  to  the  defendant  Kimball  to  sell  tlie  horses,  in  pursuance 
of  the  statute ;  that  Kimball  notified  Abbott  of  this  application,  and 
then  caused  the  horses  to  be  appraised,  and  sold  them  for  $62,00, 
pursuing  in  all  respects  the  requisitions  of  the  statute, — Rev.  St 
chap.  2d,  sec.  48-52, — describing  particularly  the  steps  taken  ;  that 
the  expenses  of  keeping  and  selling  the  horses  amounted  to  $20,54 ; 
and  that,  after  final  judgment  had  been  rendered  in  that  suit  in  fa- 
vor of  Abboit,  Kimball  tendered  to  Abbott  the  amount  for  which 
the  horses  were  sold,  deducting  the  said  sum  of  $20,54,  and  deliv- 
ered to  him  the  harnesses, — having  safely  and  properly  kept  them. 
The  plaintiff  replied,  traversing  all  the  facts  alleged  in  the  plea. 
Trial  by  jury,  December  Term,  1845, — Royce,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  files  and  records  in  the 
original  suit  against  him  in  favor  of  Jewett  and  Strong ;  and  also 
gave  evidence  tending  to  prove,  that,  soon  after  final  judgment  had 
been  rendered  in  his  favor  in  that  suit,  he  demanded  of  the  defend- 
ants the  horses,  or  the  amount  at  which  they  had  been  appraised, 
and  the  harnesses ;  and  that  the  defendants  then  offered  to  the  plain- 
tiff the  amount  for  which  the  horses  had  been  sold,  deducting  the 
expenses  of  keeping  and  sale,  and  also  offered  to  the  plaintiff  the 
harnesses, — all  which  the  plaintiff  refused  to  receive.  The  plain- 
tiff also  gave  evidence  tending  to  prove,  that  the  harnesses  had  not 
been  carefully  kept  by  Kimball  after  they  were  attached,  and  that 
they  had  thereby  become  greatly  reduced  in  value. 

The  defendants  then  gave  evidence  tending  to  prove  all  the  facts 
alleged  in  their  plea  in  bar,  and  also,  that  Kimball  had  not  been 
guilty  of  any  want  of  ordinary  care  in  keeping  the  harnesses. 
70 
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The  court  instructed  the  jury,  that,  if  the  defendants  had  proved 
all  the  facts  alleged  in  their  plea  in  bar,*  the  sale  of  the  horses  by 
Kimball  was  a  legal  sale,  under  the  statute,  and  that,  in  that  event, 
they  would  return  a  verdict  against  both  defendants  for  the  sum  for 
which  the  horses  were  sold  by  Kimball,  with  interest  from  the  time 
of  the  demand,  and  that  Kimball  had  no  legal  right  to  deduct  from 
that  amount  either  the  expenses  of  keeping  the  horses  before  the 
sale,  or  the  costs  of  the  sale ; — that,  if  the  jury  did  not  find  aU  the 
facts  alleged  in  the  plea  substantially  proved,  especially  the  alleged 
notice,  from  Kimball  to  the  plaintiff,  that  application  had  been  made 
to  him  to  have  the  horses  appraised,  &c.,  under  the  statute,  (which 
was  the  only  contested  fact  alleged  in  the  plea  in  relation  to  the 
horses,)  they  would  then  consider  the  original  declaration  in  trover 
supported  in  regard  to  the  horses,  and  would  return  a  verdict  in 
favor  of  the  plaintiff  for  the  value  of  the  horses,  with  interest  from 
the  time  of  the  sale  by  Kimball,  and  that  they  would  be  at  liberty  to 
adopt  the  appraisal  as  evidence  of  the  value,  if  they  thought  proper; — 
that,  if  they  found  that  the  harnesses  had  been  kept  by  Kimball,  a^ 
ter  the  attachment,  with  ordinary  prudence  and  care,  and  that  they 
had  not  depreciated  in  value  from  the  want  of  such  care,  then  the 
plaintiff  coold  not  recover  any  thing  for  the  harnesses ;  but  that,  if 
they  found  that  Kimball  had  not  kept  and  preserved  the  harnesses 
with  such  care  and  prudence,  they  should  add  such  sum  to  their 
verdict,  as  they  found  the  harnesses  had  depreciated  in  consequence 
of  the  want  of  such  care  and  prudence ; — and  that,  if  tbey  found 
that  the  attachment  of  property,  made  by  Jewett  and  Strong  upon 
their  writ  against  Abbott,  was  unreasonable  and  extravagant,  in  ref- 
erence to  the  amount  of  their  claim  against  him,  and  made  with  a 
view  to  perplex  and  harrass  him,  they  could  add  to  their  verdict 
such  sum,  as  they  should  consider  the  plaintiff  had  suffered  from 
the  excessiveness  of  the  attachment. 

The  jury  returned  a  verdict  against  both  defendants  for  9171,00  ; 
and  afler  verdict  the  defendants  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  plaintiff's  declaration.  The  court  oveiruled 
the  motion  and  rendered  judgment  for  the  plaintiff  upon  the  verdiot. 
Exceptions  by  defendants. 
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Poland  for  defendants. 

I.  If  the  jury  found,  that  Kimball  gave  no  notice  to  the  plaintiff 
of  the  application  of  Jewett  and  Strong  to  have  the  horses  sold,  that 
would  give  the  plaintiff  no  right  to  maintain  any  action  against 
Jewett.  The  property  was  in  the  custody  of  Kimball,  the  officer, 
and  Jewett  had  a  legal  right  to  apply  to  him  to  have  it  sold ;  and  if, 
in  the  course  of  the  proceedings,  the  officer  was  guilty  of  any  error, 
or  omission  of  duty,  Jewett  is  not  responsible  therefor.  Barnard  v. 
Stevens  ei  al.,  2  Aik.  4S9.  It  may  be  said,  that,  as  the  defendants 
joined  in  a  plea  of  justification,  and  that  failed  as  to  one,  it  failed 
as  to  the  other,  also ;  but  in  this  case  the  general  issue  was  also 
pleaded,  and  all  the  evidence  was  equally  applicable  to  that  issue, — 
which  is  always  several. 

II.  If  the  sale  of  the  horses  was  regular  and  legal,  the  defendants 
contend  : — 

1.  That  no  action  sounding  in  tort  can  be  sustained, — that  if 
the  officer,  upon  the  termination  of  that  suit  in  favor  of  the  defend- 
ant therein,  refused  to  pay  over  the  avails  of  the  property  to  him, 
the  remedy  must  be  in  form  ex  contractu  : — 

2.  That,  at  all  events,  Jewett  is  not  liable.  The  property  was 
legally  attached,  and  was  disposed  of  under  the  statute  ;  so  that  no 
action  can  be  sustained  for  that.  The  officer  holds  the  money,  until 
the  suit  is  terminated  in  favor  of  the  defendant ;  and  the  plaintiff 
in  that  suit,  who  never  had,  and  was  never  entitled  to  have,  the  cus- 
tody of  that  money,  can  in  no  manner  be  held  liable  for  it.  The 
statute, — ^Rev.  St.  185,  §  46,  provides,  that  "the  proceeds  of  the 
sale,  after  deducting  the  necessary  charges  thereof,  shall  be  held 
by  the  officer,  subject  to  the  attachment,  or  attachments,  and  shall 
be  disposed  of  in  like  manner,  as  the  same  property  would  have  been 
held  and  disposed  of,  if  it  had  remained  uAsold ;"  and  section  fifty 
of  the  same  chapter,  which  governs  this  case,  provides,  that  "  the 
proceeds  thereof  shall  be  held  and  disposed  of  in  the  manner  before 
provided  in  case  of  a  sale  by  the  consent  of  the  parties,  unless  " 
Slc.  If,  then,  the  sale  be  according  to  the  directions  of  the  statute, 
the  proceeds  have  taken  the  place  of  the  horses,  and  the  accounta- 
bility of  the  officer  is  the  same,  as  for  the  property  itself,  if  it  had  re- 
mained in  his  hands.     Adams  v.  Abbott,  2  Vt.  383. 

ni.  The  officer  had  a  right  to  deduct,  from  the  sum  for  which 


5S6  ORLEANS  COUNTY. 

Abbott  V.  Kimball  elal. 

the  horses  were  sold,  the  expenses  of  the  keeping  and  the  churgCB 
of  the  sale.  While  the  property  was  under  attachment  in  the  offi- 
cer's hands,  the  defendant  was  bound  to  pay  the  expenses  of  keep> 
ing ;  and  if  he  would  avoid  this,  he  should  either  replevy  it,  or  have 
it  receipted.  Dtan  v.  Bailey,  12  Vu  142.  Jackson  v.  Scribner^ 
cited  in  lb.  At  all  events,  the  officer  is  entitled  to  deduct  the 
charges  of  the  sale;  for  such  is  the  express  language  of  the  statute. 

IV.  If  Kimball  neglected  to  take  proper  care  of  the  harnesses, 
while  under  attachment,  this,  being  a  mere  non-feasance,  would  not 
make  him  a  trespasser  ab  initio.  And  Jewett  can  in  no  way  be 
made  liable  for  this  neglect ;  for  he  had  nothing  to  do  with  the  har- 
nesses after  the  attachment. 

V.  The  third  count  added  to  the  declaration,  for  making  an  ex- 
cessive attachment,  is  fatally  defective. 

1.  There  is  no  allegation  of  malicious  motive  in  Jewett. 

2.  It  is  not  alleged,  that  the  property  was  removed  from  the  plain- 
tiff's possession  by  the  defendants,  or  either  of  them. 

3.  There  is  no  allegation  of  damage  in  any  manner. 

J,  Cooper  for  plaintiff. 

The  jury  were  correctly  instructed,  that,  if  the  facts  alleged  in 
the  plea  in  bar  were  found  substantially  true,  the  plaintiff  was  enti- 
tled to  recover  against  both  defendants. 

The  case  shows,  that  the  plaintiff  demanded  the  horses,  or  their 
appraised  value,  of  the  defendants, — ^not  of  one  of  them, — and  that 
the  defendants  made  a  tender  of  the  avails  of  the  sale,  after  deduct- 
ing the  expenses  of  keeping  and  selling.  These  were  acts  of  the 
defendants  jointly,  for  Jewett's  benefit ;  for  he  was  liable  for  the  ex- 
penses. Johnson  V.  EJson,  2  Aik.  299.  Felker  v.  Emerson^  17 
Vt.  101.  It  makes  no  difference  in  principle,  that  Jewett  chose  to 
have  the  property  sold,  under  the  statute.  The  statute  does  not 
change  the  riglits  of  the  parties,  by  divesting  the  defendant  of  his 
property,  when  attached,  provided  he  should  eventually  recover. 
The  property  was  absolutely  discharged  by  the  judgment,  and  Jew- 
ett was  bound  to  pay  the  sheriff's  expenses.  Felker  v.  Emerson,  17 
Vt  101.  The  act  of  applying  the  proceeds  of  the  sale  for  this  pur- 
pose was  for  Jewett's  benefit,  and  he  participated  in  it  This  makes 
him  guilty  of  a  lega)  conversicm,    3  Stark,  £v.  1500.    No  claim 
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appears  to  have  been  made  in  the  court  below,  that,  if  one  of  the 
defendants  was  liable,  both  were  not  liable ;  and  the  question  should 
not  be  entertained  here,  unless  it  appears  that  it  was  distinctly  pas- 
sed upon  in  the  court  below.  Barnard  ?.  Stevens  etal,,2  Aik.  429. 
2  Vt.  d8a  In  the  case  of  Lamb  v.  Day  et  al,  8  Vt.  407,  this  ques- 
tion was  presented ;  and  it  would  seem,  that  that  was  a  stronger  case 
for  the  defendant  Day,  than  this  is  for  Jewett.  In  this  case  it  does 
appear,  affirmatively,  that  Jewett  did  intermeddle  with  the  property 
after  the  attachment ;  and  even  when  the  property  was  demanded, 
he  did  not  deny  having  the  control  of  the  matter.  In  this  particular 
this  case  differs  from  that  of  Adams  v.  Abbott,  2  Vt.  883. 

The  last  count  in  the  declaration  states  sufficiently  a  cause  of  ac- 
tion ;  it  has  been  traversed  and  a  verdict  has  passed ;  and  no  sub- 
stantial reason  appears,  why  the  judgment  upon  the  verdict  should 
not  be  affirmed.  B€atle5  v.  Braintree,  14  Vt.  348.  Arch.  PL  163. 
1  Salk.  365. 

The  opinion  of  the  court  was  delivered  by 
(      Redfield,  J.     There  are  numerous  points  in  this  case,  upon 
some  of  which  the  court  are  not  fully  agreed.     But  having  no  diffi- 
culty in  reference  to  lAany,  we  think  it  best  to  determine  those. 

1.  The  court  charged  the  jury,  that  although  the  defendants 
made  out  all  the  facts  alleged  in  their  plea  in  bar,  still  the  plaintiffs 
might  recover,  in  this  form  of  action,  the  amount  of  money  for 
which  the  horses  were  sold,  and  interest  from  the  time  of  the  de^ 
mand.  No  doubt,  if  the  officer  had  no  right  to  deduct  the  expenses 
of  keeping  and  sale,— of  which  we  say  nothing,  (not  being  agreed 
fully, — )  the  ojficer  might  be  liable,  in  some  form  of  action,  for  that 
amount.  But  it  seems  to  us, — 1,  That  in  that  case  the  officer  is 
not  liable  in  trover,  A  refusal  to  pay  over  the  money,  or  claiming 
to  retain  part  of  it,  upon  grounds  which  are  not  well  founded  in  law, 
will  not  make  him  a  trespasser  ab  initio.  And  unless  that  is  the 
case,  trover  will  not  lie,  even  against  the  oficer.  It  is  like  any  other 
refusal  to  pay  over  money  in  his  hands.  2.  That  trespass  on  the 
case,  for  any  mere  non-feasance  of  the  deputy,  will  only  lie  against 
the  sheriff, — ^this  never  being  sufficient  to  make  him  a  tortfeasor  ab 
initio.  3.  That  in  no  case  can  the  creditor  be  jointly  liable  for  any 
wrong  of  the  officer,  unless  he  in  some  way  participated  in  it,  or  rati- 
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fied  and  confirmed  it,  after  becoming  aware  of  it.  4.  That  the  onlj 
proper  action,  in  this  view  of  the  case,  against  the  deputy,  is  {ar 
money ;  and  in  that  action  the  creditor  cannot  be  joined,  nnless  be 
has  been  jointly  concerned  in  the  detainer. 

2.  The  court  also  charged  the  jury,  that,  if  the  officer- made  the 
sale  without  notifying  the  defendant,  he  did  make  himself  a  trespas* 
ser  ab  initio.  But  this  will  not  make  the  creditor  liable  in  any  way, 
unless  he  did  something  more  than  request  a  sale, — ^which  will  be 
considered  a  legai  sale.  Possibly,  if  the  creditor  partakes  in  the 
wrong,  or  justifies  it  after  knowing  it,  he  should  be  hdd  as  a  tres- 
passer ab  initio.  But  nothing  of  this  kind  appears  in  the  case ; 
and  the  mere  joining  in  a  special  plea  in  bar,  when  there  is  also  a 
general  several  plea  on  the  record,  under  which  all  this  defence  is 
competent,  will  not  involve  the  creditor  with  the  officer,  nor  excuse 
the  court  fi'om  giving  proper  instructions  to  the  jury,  as  to  all  the 
points  in  the  case,  as  to  both  defendants  considered  separately^ 
whether  particularly  requested  upon  all  the  points,  or  not 

3.  As  to  neglect  in  keeping  the  harnesses,  the  plaintiff  doubtless 
has  some  remedy  ;  but  not  in  trover,  it  would  seem,-(-l.  For  reasons  % 
already  assigned,  being  mere  non-feasance ; — ^2,  For  the  same  reason 
the  remedy  in  case  should  be  against  the  sheriff; — and  3,  The  cred- 
itor cannot  be  joined,  nnless  he  participated  in  the  wrong. 

4.  In  regard  to  the  right  to  sue  for  an  excessive  attachment,  the 
.questions  as  to  the  sufficiency  of  the  proof  and  the  declaration  may 
be  considered  together.  We  think  the  plaintiff,  to  make  his  case, 
jnust  allege  and  prove  much  the  same,  that  he  would  in  a  suit  for  a 
malicious  action, — ^that  is,  want  of  probable  cause  and  maUce  tr press. 
In  this  view  of  the  case  it  seems  somewhat  absurd  Xo  expect  to 
involve  the  officer.  The  party,  ordinarily,  will  be  the  only  one  lia- 
ble. We  have  not  examined  critically,  to  see  whether  the  proof  or 
^he  al1egatiof\;  come  up  to  this  requisition  of  the  law  upon  this  point. 

Judgment  reversed,  and  case  remanded  for  a  new  trial. 
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JossPH  Wheelock  v.  Silas  Seabs. 

The  statute, — ^Rev.  St,  c.  106,  §  16, — which  provides,  that,  if  an  officer  shall 
receive  any  greater  fees  than  provided  for  by  law,  he  shall  pay  to  the  person 
aggrieved  ten  dollars  for  each  dollar  excess  of  fees  so  received,  and  in  the  same 
proportion  for  a  greater  or  less  snm,  is  a  penal  atatnte,  and,  as  soch,  is  em- 
braced in  section  six  of  chapter  fifty  seven  of  the  Revised  Slatntes,  limiting  Ae 
time,  within  which  actions  may  be  bronght,  to  foar  years;  and,  consequently, 
an  action,  brought  by  a  person  aggrieved  by  the  taking  of  illegal  fees,  for  the 
purpose  of  recovering  the  penalty,  comes  within  the  provision  of  section  nine 
of  chapter  fifty  seven  of  the  Revised  Statutes,  requiring  a  minute  to  be  made 
upon  the  writ  of  the  day,  month  and  year  when  the  same  was  signed. 

The  minute  required  by  that  statute, — ^Rev.  St.  c.  67,  §  9, — must  be  made  at  the 
time  the  writ  is  signed ; — if  made  subsequently  it  is  insufficient. 

Bnt  the  objection,  founded  upon  the  want  of  such  minute,  like  any  ordinary  mat- 
ter in  abatement,  if  not  insisted  upon  at  the  earliest  opportunity,  is  waived.  If 
the  action  is  commenced  before  a  justice  of  the  peace,  the  motion  to  diiiniiss, 
founded  upon  the  want  af  such  minute,  must  be  mide  at  the  retarn  day  of  the 
writ. 

If  such  objection  is  not  taken  at  the  return  day  of  the  writ,  it  is  waived,  although 
the  parties,  after  the  writ  was  served,  agreed  to  substitute  another  day  for 
the  return  day,  but  without  any  express  reservation  of  the  right  to  insist  upon 
this  dilatory  matter. 

When  a  case  came  into  the  county  court  by  appeal,  the  records  of  the  justice,  as 
well  as  the  writ,  service,  pleadings,  d^c,  are  always  to  be  treated  in  the  su- 
preme court  as  part  of  the  case,  though  not  specially  referred  to  in  the  bill  of 
exceptions. 

This  was  an  action  founded  upon  the  statute, — ^Revised  Statutes,, 
chap.  106,  sec.  16,* — against  taking  illegal  fees,  brought  by  the' 
plaintiflTas  the  party  aggrieved,  the  defendant  being  a  deputy  sheriff,. 
and  was  commenced  before  a  justice  of  the  peace,  and  came  to  the 
county  court  by  appeal.  The  original  writ  was  made  returnable 
April  11,  1845;  and  no  minute  was  made  upon  it,  at  the  time  it 

•Which  enacts,  that,  **  If  any  officer,  or  other  person,  shall  receive  any  greater 

*  lees  than  is  provided  for  by  law,  he  shall  pay  to  the  person  aggrieved  ten  dollars 

*  fer  eaeh  dolhir  excess  of  fees  so  received,  and  in  the  same  proportion  for  a 
'  greater  or  less  sum.'* 
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was  signed,  of  the  day,  month  and  year  when  it  was  signed ;  but  on 
the  return  day  of  the  wrifa  minute  was  made  upon  it  by  the  magis- 
trate, that  it  was  exhibited  to  and  signed  by  him  the  twenty  second 
day  of  March,  1845.  The  record  made  by  the  magistrate  showed 
no  continuance  of  the  case  from  the  eleventh  day  of  April,  but  stated, 
that  the  case  came  on  for  trial  on  the  twenty-first  day  of  April,  1845, 
and  that  oo  that  day  the  defendant  moved  that  the  suit  be  dismissed, 
for  the  reason  that  the  minute  required  by  the  statute  was  not  made 
upon  the  writ  at  the  time  it  was  signed.  This  motion  was  orerruled 
by  the  magistrate ;  and,  when  the  appeal  was  entered  in  the  county 
ooort,  the  motion  was  renewed. 

The  county  court,  June  Term,  1845, — ^Royce,  J.,  presiding, — 
ordered  the  suit  dismissed.     Excepti<»s  by  plaintiff. 

for  plaintiff. 


1.  The  motion  to  dismiss  was  made  too  late ;  the  rule  in  relation 
to  pleas  in  abatement  applies.     16  Vt  604. 

%  The  statute  does  not  require  a  minute  to  be  made  at  the  time 
of  signing,  as  in  case  of  an  indictment.  Rev.  St.  472,  §  16.  lb. 
304,^6.     lb.  469,  §26. 

3.  This  is  not  an  action  for  a  penalty,  or  a  penal  forfeiture.  It 
is  for  accumulated  damages.  It  is  a  bar  to  an  action  for  the  excess 
of  legal  fees.  It  is  remedial.  It  is  not  a  **  penalty,  or  forfeiture,  giv- 
en in  whole  or  in  part  to  the  party  aggrieved."  A  qui  tarn  action 
for  the  penalty,  in  case  of  a  fraudulent  conveyance,  is  an  instance 
of  this ;  the  moiety  of  the  penalty,  which  belongs  to  the  creditor, 
does  not  go  to  reduce  his  debt.  For  these  reasons  no  minute  is 
necessary.  Woodgate  v.  KnaickhuU,  2  T.  R.  148.  Colbum  y. 
Arrff ,  1  Mete.  232.  WiUy  y.  YaU,  1  Mete.  553.  Goodridgt  t. 
Rogers,  22  Pick.  495. 

C.  8tary  and  PoUmd  for  defendant 

The  statute, — ^Rev.  St  c.  57,  §  9,*— contains  a  dear  statement 
of  the  time  when  the  minute  required  by  it  shall  be  made, — that  is. 


^ Which  eoaets,  that  ••  When  any  action  shall  be  comoieBced,  in  any  of  the 

*  eases  mentioned  in  this  chapter,  the  clerk  or  magistrate,  signing  the  writ,  shall 

*  enter  vpeo  it  a  true  minate  of  the  day,  month  and  year,  when  the  same  was 
«s^Bed." 
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''when  any  action  shall  be  commenced,"  &c.  In  section  eight  of  the 
same  chapter,  which  refers  to  criminal  proceedings,  it  is  expressly 
required,  that  the  minute  shall  be  made  *'  at  the  timeofezhiSiting,*' 
&c.;  and  in  section  ten  of  the  same  chs^iter*  the  provisions  of  sec- 
tions eight  and  nine  are  referred  to,  as  being  identical ;  and  the 
want  of  the  prqper  minute,  in  each  case,  has  the  same  effect  and  is 
to  be  taken  advantage  of  in  the  same  manner.  If  the  position  tak« 
en  by  the  plaintiff  is  correct^  as  to  the  proper  construction  of  section 
nine,  then  the  provision  of  section  ten,  so  far  as  it  relates  to  section 
nine,  is  nugatory ;  for  if  the  defendant  make  no  motion  to  dismiss  at 
his  first  appearance  in  the  case,  the  want  of  the  minute  is  waived ; 
and  if  he  make  such  a  motion,  the  plaintiff  may  then  have  the  min« 
ute  made,  and  so  cure  the  defect.  The  question  is  substantially  de» 
cided  in  MontpeUer  v.  Andrews,  16  Vt.  604,  and  in  Pollard  t. 
Wilder,  cited  in  a  note  to  that  case. 

It  is  urged,  also,  that  the  exceptions  and  the  papers  made  part^c^ 
the  exertions  do  not  show  that  the  motion  to  dismiss  was  made  at 
the  return  day  of  the  writ,  and  before  the  cause  had  been  continued. 
It  is  for  the  party  excepting  to  show,  by  his  exceptions,  that  error 
has  intervened  ;  and  unless  he  do  so,  this  court  will  presume,  that 
the  county  court  decided  properly.  Mattocks  v.  Bdlamy^  8  Vt463. 
Richardson  v.  Denison^  1  Aik.  210.  Eaton  v.  Houghton,  lb.  380. 
Adams  v.  ElUs,  lb.  24.  Stearns  v.  Warner,  2  Aik.  26.  Russell  y. 
Fillmore,  15  Vt.  130.     17  Vt.  48. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  This  action  was  originally  commenced  before  a  justice 
of  the  peace,  and  came  into  the  county  court  by  appeal.  It  was 
brought  by  the  plaintiff,  as  the  party  aggrieved,  to  recover  a  penalty 
of  ten  fold  for  taking  illegal  fees  as  a  deputy  sheriff,  and  was  made 
returnable  April  11,  1845.  No  minute  of  the  day,  month  and  year, 
when  the  writ  was  signed,  was  entered  upon  it,  by  the  magistrate,  at 
the  time  of  signing ;  but  on  the  return  day  of  the  writ  a  minute,  in 
the  usual  form,  was  entered  on  the  back  thereof,  asserting  that  it 


'Which  enacts,  diat  **  every  biQ,  oomplaint,  iofomiatioii,  indictment,  or  writ, 
on  which  a  minate  of  the  day,  month  and  year  ehall  not  be  made,  as  provided  by 
the  two  preceding  sections,  shall  on  motion,  be  dismissed. 
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was  exhibited  to  and  signed  bj  him  on  the  twenty^second  day  of 
March,  1845.  It  appears  by  the  justice's  records,  copies  of  which 
were  filed  in  the  county  court,  tliat,  on  the  21st  of  April,  the  case 
came  on  for  trial  before  the  magistrate,  and  at  this  time  a  moiioB 
was  made  by  the  defendant  to  dbmiss  the  case,  ob  the  ground  that 
the  requisite  minute  was  not  made  at  the  time  of  signing, — which 
motion  was  oyemiled,  and  the  defendant  was  ordered  to  answer  oTer. 
On  entering  the  case  in  the  county  court  the  moti<Hi  to  dismiss  was 
renewed,  and  that  court  ordered  the  suit  to  be  dismissed,  to  which 
decision  the  plaintiff  excepts.  Several  questions  have  been  made  in 
argument 

1.  It  is  insisted,  that  this  action  is  not  for  a  penalty,  or  fbrfeitare, 
and  so  is  not  comprehended  in  any  section  of  chapter  fifty-seven  of 
the  Revised  Statutes,  and  does  not,  consequently,  come  within  the 
purview  of  section  nine,  requiring  a  minute  to  be  made.  The  cases 
cited  fi'om  Massachusetts  simply  show,  that  actions,  in  which  double 
or  treble  damages  may  be  recovered,  are  not,  in  their  courts,  re- 
garded as  penal  actions.  We  have  no  doubt  whatever,  but  that  our 
statute, — Revised  Statutes,  chap.  106,  sec.  16, — ^is  to  be  regarded 
as  a  penal  statute,  and,  as  such,  is  embraced  in  secUon  six  of  chap- 
ter fifty-seven,  limiting  the  time,  within  which  actions  may  be 
brought,  to  four  years. 

2.  It  is  farther  contended,  that  the  statute  does  not,  in  terms,  re- 
quire the  minute  to  be  made  at  the  time  of  signing  the  writ ;  but 
that,  if  made  subsequently,  it  will  satisfy  the  law.  This  proposition, 
however,  we  are  satisfied  cannot  be  sustained.  The  eighth  section 
says,  when  any  bill,  complaint,  dE.c.,  shall  be  exhibited,  in  any  cases 
referred  to,  the  clerk  or  magistrate,  to  whom  it  shall  be  exhibited, 
shall,  at  the  time  of  exhibiting,  make  a  minute,  &c.  In  the  ninth 
section  the  language  is,  tohen  any  action  shall  be  commenced,  the 
clerk  or  magistrate,  signing  the  writ,  shall  enter  upon  it  a  true  min- 
ute, &c.  This  is  no  less  explicit,  than  the  preceding  section,  as  to 
the  time  when  the  minute  is  required  to  be  made. 

3.  A  farther  position  is  taken  by  the  plaintift''s  counsel,  in  oppo- 
sition to  the  motion  to  dismiss,  which  we  are  satisfied,  upon  consid- 
eration, must  be  sustained.  It  is,  that  the  motion  was  not  season- 
ably interposed,  and  that  the  objection,  like  any  ordinary  matter 
in  abatement,  if  not  insisted  upon  at  the  earliest  <f  portunity,  is 
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waived.  The  motion  to  dismiss  the  action  should  have  been  made 
at  the  retnrn  day  of  the  writ,  which  was,  as  already  stated,  the  11th 
day  of  April,  provided  the  defendant  had  legal  notice  of  the  suit, — 
as  we  understand  in  the  argument  was  the  fact,  although  the  copies, 
with  which  we  are  furnished,  omit  the  service  of  the  writ  alto- 
gether. 

It  has  been  insisted  by  the  defendant's  counsel,  that  the  copies 
filed  with  the  clerk  contain  no  evidence  of  any  continuance  of  the 
case  from  the  11th  of  April  to  the  twenty-first  of  April,  nor  any  ex- 
planation of  the  cause  or  manner  of  the  postponement.  This  is 
true.  But  however  it  may  have  occurred,  whether  by  a  regular  con- 
tinuance, or  by  mutual  consent,  treating  the  latter  day,  instead  of 
the  former,  as  the  return  day,  the  result  would  be  the  same,  unless 
there  were  an  express  reservation  of  the  right  to  insist  on  this  dila- 
tory matter, — ^which  does  not  appear  and  is  not  pretended. 

The  defendant's  counsel  have  farther  insisted,  that  the  court  have 
no  means  of  ascertaining  at  what  time  the  motion  to  dismiss  was 
originally  made,  inasmuch  as  the  justice's  records  are  not  specially 
referred  to  as  a  part  of  the  case  in  the  bill  of  exceptions.  No  such 
reference  was  necessary.  These  records,  as  well  as  the  writ,  ser- 
vice, pleadings,  &c.,  are  always  to  be  treated  as  a  part  of  the  case, 
when  it  comes  into  this  court  on  exceptions.  Other  documents  and 
writings,  used  on  the  trial  as  matters  of  evidence,  must  be  specially 
referred  to  and  made  a  part  of  the  case,  or  they  will  not  be  noticed. 

In  favor  of  the  position,  that  an  objection  of  this  sort  is  treated 
like  any  ordinary  matter  in  abatement,  in  respect  to  the  time  of  urg- 
ing it,  the  case  of  Pollard  v.  Wilder ^  17  Vt.  48,  affords  a  decisive 
authority.  That  case  cannot  be  distinguished  from  the  present.  In 
the  case  of  Montpelifry.  Andrews,  16  Vt  604,  the  objection  was 
seasonably  taken ;  a  circumstance  evidently  regarded  as  material. 

The  defendant,  therefore,  in  this  case,  when  he  filed  his  motion 
to  dismiss  before  the  magistrate,  had  loe£  the  right  to  avail  himself 
of  this  matter,  which,  if  seasonably  brought  forward,  would  have 
constituted  a  good  defence  to  the  plaintiff's  action.  The  judgment 
of  the  county  court  must  therefore  be  reversed,  and  the  cause  be 
remanded  for  trial. 


564  ORLEANS  COUNTY. 


Smith,  q,  I.,  v.  Ktime. 


Abial  M.  Smith,  ^t  tum^  v.  Nathan  Kinne,  Jr. 

In  %  qmi  tarn  actum,  brought  to  roeover  the  penalty  given  by  the  alatate  for  receiv- 
ing a  frandnlent  conveyance,  the  plaintiff  cannot  recover  withont  showing  that 
the  deed  was  made  and  received  with  a  frandalent  intent,  which  existed  in 
both  parties.  If  the  defendant  received  the  deed  in  good  faith,  for  the  pnrpose 
of  secnring  a  debt  due  to  him,  he  would  not  thereby  subject  himself  to  the 
penalty. 

Where  it  was  alleged  in  the  declaration,  in  such  case,  that  the  defendant  received 
the  deed  fraudulently,  and  it  appeared  that  he  had  subsequently  conveyed  the 
land  to  a  third  person,  at  the  request  of  the  grantors,  and  the  court  instructed 
the  jury,  that,  if  the  intent  of  the  defendant  in  receiving  the  deed  was  not 
fraudulent,  still  if  the  intent  of  the  grantors,  in  conveying  to  him,  was  frandn- 
lent,  and  he  was  aware  of  that  intent,  his  conveyance  of  the  land  to  the  third 
person  shifted  the  burden  of  proof  upon  him,  and  rendered  it  necessary  for  him 
to  prove  that  he  executed  that  deed  in  good  faith  and  with  no  fraudulent  purpose, 
and  that,  upon  the  failure  of  such  proof,  he  must  be  presumed  to  have  convey- 
ed away  the  land  with  intent  to  defraud  the  plaintiff,  it  was  held,  that  the  intent, 
with  which  the  conveyance  to  the  third  person  was  made,  was  not  within  the 
issue,  and  that  the  instructions  to  the  jury  were  erroneous. 

This  was  an  action  to  recover  the  penalty  given  by  tbe  statate 
fOT  receiving  a  fraodalent  conveyance.  The  plaintiff  alleged  in  his 
declaration,  that  the  defendant,  on  the  fourth  day  of  August^  1842, 
received  a  deed  of  certain  land  in  Newport  from  Jesse  H.  Goodwin 
and  Matthew  E.  Goodwin,  with  intent  to  defraud  the  plaintiff  of 
debts  due  to  him  from  Jesse  H.  Goodwin.  Plea,  the  general  issue, 
and  trial  by  jury,  June  Term,  1844, — Rotce,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  warrantee  deed  of  the 
land  in  question,  from  Jesse  H.  Goodwin  and  Matthew  E.  Goodwin 
to  tbe  defendant,  dated  August  4,  1842 ;  a  warrantee  deed  of  the 
game  land  from  Julia  Wheelock  to  Jesse  H.  Goodwin  and  Matthew 
£.  Goodwin,  dated  January  18, 1840 ;  and  a  quit  claim  deed  of  the 
same  land  from  the  defendant  to  Julia  Wheelock,  dated  November 
4,  1842.  The  plaintiff  then  gave  evidence  tending  to  prove,  that 
Jessa  H.  Goodwin  and  Matthew  E.  Goodwin,  at  the  time  of  making 
tbe  conveyance  to  tbe  defendant,  were  in  possession  of  the  premises 
described  in  the  declaration,  claiming  to  own  them  in  fee,  that  Jesse 
H.  Goodwin  was  indebted  to  the  plaintiff,  that  the  defendant  receiv* 
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ed  the  said  conveyance  with  intent  to  defraud  the  plaintiff  of  his 
debt,  that  the  defendant  justified  the  conveyance  to  be  made  for 
good  consideration,  and  that  he  made  the  conveyance  to  Julia 
Wheelock  with  the  like  intent  to  defraud  the  plaintiff. 

The  defendant  gave  evidence  tending  to  prove,  that  he  received 
the  conveyance  for  the  purpose  of  securing  a  debt  of  about  925,00, 
due  to  him  from  Jesse  H.  Goodwin,  that  the  deed  to  him  was  in- 
tended as  a  mortgage,  that  at  the  time  of  receiving  it  the  defend- 
ant executed  a  writing  of  defeasance,  that  Jesse  H.  Goodwin  sub- 
sequently paid  the  debt  due  from  him  to  the  defendant,  and  that  the 
defendant  afterwards,  at  the  request  of  Jesse  H.  Goodwin,  executed 
the  conveyance  to  Julia  Wheelock.  The  defendant  also  offered  evi-« 
dence  tending  to  prove,  that,  at  the  time  he  executed  the  conveyance 
to  Julia  Wheelock,  she  had  undertaken  to  become  jointly  holden 
with  Jesse  H.  Goodwin  to  the  plaintiff  for  the  amount  of  the  debt 
due  to  the  plaintiff,  and  that  the  defendant  consented  to  execute 
that  deed,  with  the  understanding  that  she  was  thus  jointly  holden ; 
but  it  appeared,  that,  during  all  this  time  Julia  Wheelock  was  a  mar- 
ried woman,  and  that  this  was  well  known  to  the  defendant. 

The  defendant  then  offered  to  prove,  that  the  title  of  Jesse  H. 
Goodwin  and  Matthew  K  Goodwin  to  the  land  in  question  was  by 
virtue  of  a  vendue  deed,  that  the  vendue  was  defective,  and  that  the 
land  was  still  claimed  under  the  original  proprietor.  To  this  evi- 
dence the  plaintiff  objected ;  and  it  was  excluded  by  the  court. 

The  court  instructed  the  jury,  that  even  if  the  defendant  had  not 
a  fraudulent  purpose  in  taking  the  deed  from  the  Goodwins,  such  as 
would  subject  him  to  the  penalty  claimed  in  this  action,  still,  if  th^ 
intent  of  the  Goodwins  in  conveying  to  him  was  fraudulent,  and  he 
was  aware  of  that  intent,  by  his  conveying  the  land  to  Julia  Wheelock 
the  burden  of  proof  became  shifted,  and  it  was  incumbent  upon 
him  to  prove  that  he  executed  the  deed  to  her  in  good  faith  and 
with  no  fraudulent  purpose,  and  that,  on  failure  of  such  proof  on  the 
part  of  the  defendant,  he  must  be  presumed  to  have  conveyed  away 
the  land  with  intent  to  defraud  the  plaintiff.  The  jury  were  also 
instructed,  that,  if  they  returned  a  verdict  for  the  plaintiff,  it  must 
be  for  the  value  of  one  half  of  the  land  conveyed, — ^that  being  the 
share  which  Jesse  H.  Goodwin  owned  therein. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 
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B,  H.  SmaUey  and  8.  B.  Colby  for  defendant. 
The  charge  of  the  court  is  objectionable. 

1.  In  order  to  render  the  defendant  liable  to  the  penalty,  the  con- 
veyance from  the  Goodwins  to  him  mast  have  been  fraudulent ;  and 
unless  it  was  so,  the  defendant  cannot  be  made  liable  for  aliening 
the  land  to  Julia  Wheelock.  But  the  charge  places  the  case  upon 
the  ground,  that  the  defendant  is  liable  for  aliening  the  land,  though 
he  may  have  received  the  conveyance  from  the  Goodwins  without 
any  fraudulent  intent.  Brooks  q.  t.  v.  Clayts  et  aL,  10  Vt.  37.  Maux 
q.  t.  V.  Howell  et  al,  4  East  1.     4  Bl.  Com.  232. 

2.  The  charge  makes  the  mere  fact  of  the  defendant's  conveying 
*to  Julia  Wheelock  prima  facie  evidence  of  a  fraudulent  intent ;  and 

on  this  charge,  if  the  jury  found,  from  the  evidence,  that  the  de- 
fendant received  the  deed  from  the  Goodwins  bona  fide^  and  that  he 
conveyed  to  Julia  Wheelock,  and  there  were  no  other  evidence  in 
the  case,  they  would  be  bound  to  find  ihe  defendant  guilty. 

3.  The  plaintiff  has  not,  in  his  declaration,  charged  the  defendant 
with  aliening  the  premises  to  Julia  Wheelock  with  intent  to  defraud 
the  plaintiff;  and  this  point  is  not  in  issue  by  the  pleadings.* 

Stwy  and  C  W,  4*«  ^^'  Prentiss  for  plaintiff. 

The  substance  of  the  charge  is,  that  if  the  defendant  was  privy  to 
jA  fraudulent  conveyance  from  the  Goodwins,  yet  this  would  not  be 
:sufficient  to  make  him  liable  for  the  penalty ;  but  that,  if  he  aliened 
•Che  premises,  the  burden  of  proof  was  on  him,  to  show  that  he  did 
■so  with  no  fraudulent  intent ;  and  that,  in  the  absence  of  ezplana- 
:tion  from  the  defendant,  it  would  be  presumed  that  he  aliened  with 
intent  to  avoid  the  plaintiff's  right,  dtc.  It  would  not  seem,  that 
this  charge  can  afford  any  just  ground  of  complaint  to  the  defendant. 
'The  statute  against  fraudulent  conveyances  seems  to  contemplate 
two  things  on  the  part  of  the  grantee  to  exist,  in  order  that  he  should 
properly  be  fixed  with  the  penalty ; — 1,  That  he  should  be  privy  to 
a  fraudulent  conveyance,-— and  2,  That  he  should,  being  privy 
thereto,  justify  the  same  to  have  been  made,  had,  or  executed,  boma 


*The  counsel  also  argued  the  point  as  to  the  admissibility  of  the  evidence  ex- 
cluded by  the  county  court ;  but  as  the  question  was  not  decided,  that  portion  of 
the  argument  is  omitted. 
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Jide,  and  upon  good  consideration,  or  sliould  alien  or  assign  such 
houses,  lands,  &c.  Tlie  fact  of  aliening  or  assigning  the  premises 
seems  to  be  equivalent  to  a  justification,  and  to  furnish  an  artificial 
rule  of  evidence,  in  the  nature  of  an  estoppel  to  the  defendant  But 
it  is  not  treated  so  by  the  court  below,  but  more  favorably  to  the  de- 
fendant, inasmuch  as  the  charge  proceeds  upon  the  ground  of  the 
right  of  the  defendant  to  show  that  he  aliened  with  an  honest  pur- 
pose. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  Two  exceptions  were  taken  to  the  rulings  of  the 
court  below,  which  have  been  argued  by  counsel  in  this  court.  The* 
first,  founded  upon  the  decision  of  the  court  excluding  the  testimo* 
ny  offered  by  the  defendant, — the  second,  upon  the  instructions 
given  by  the  court  to  the  jury.  Upon  the  first  question  the  court 
are  not  so  fortunate  as  to  be  entirely  agreed ;  and  we  therefore  ex« 
press  no  qpinion  upon  that  part  of  the  case. 

The  court,  in  their  charge  to  the  jury,  instructed  them,  ''  that,  if 
the  defendant  had  not  a  fraudulent  intent  in  taking  the  deed,  such 
as  would  subject  him  to  the  penalty  claimed  in  the  action,  still,  if 
the  intent  of  the  Goodwins  in  conveying  to  him  was  fraudulent,  and 
he  was  aware  of  that  intent,  by  conveying  the  same  land  to  Julia 
Wheelock  the  burden  of  proof  became  shifted,  and  it  was  incumbent 
on  the  defendant  to  prove  that  he  executed  the  deed  to  Julia  Whee- 
lock in  good  faith,  and  witli  no  fraudulent  purpose ;  and  that,  upon 
failure  of  suchproof,  he  must  be  presumed  to  have  conveyed  away  the 
land  with  intent  to  defraud  the  plaintiff.  This  instruction,  we  think^ 
was  erroneous.  It  proceeds  upon  the  ground  that  the  conveyance*,- 
by  the  defendant  to  Julia  Wheelock,  cast  upon  him  the  necessity  of 
proving  that  the  conveyance  was  made  in  good  faith^  and,  upon  faiT-^ 
ure  of  such  proof,  that  the  law  raises  a  presumption,  that  he  alienated 
the  land  to  defraud  the  plaintiff,  and  thereby  subjected  himself  to  the* 
penalty  for  taking  a  fraudulent  conveyance.  To  this  proposition  we 
cannot  accede. 

In  the  first  plao^,  it  is  worthy  of  remark,  that  the  gravamen  of 
the  plaintiff's  comphkint  is,  that  the  defendant  fraudulently  and  cor- 
ruptly received  the  iked  from  the  Goodwins,  to  defraud  the  plaintiff; 
and  the  particular  matter  of  the  defendant's  alienation  of  the  land 
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to  Julia  Wheelock  was  not  within  the  inue,  which  was  made  by  the 
parties.  It  is  not  even  averred,  that  this  alienation  of  the  land  to 
Julia  Wheelock  was  made  with  intent  to  defraud  anyone.  This 
alienation,  at  most,  would  only  be  evidence,  that  the  defendant  justi- 
fied  the  conveyance  made  to  him  by  the  Goodwins,  in  the  manner 
nndfor  the  purpose  for  which  it  was  made.  Nor  did  this  alienation 
of  the  land  to  Julia  Wheelock  tend  to  prove,  that  the  same  was 
done  to  defraud  creditors ;  and  we  cannot  perceive  how  any  such 
legal  presumption  arises  upon  the  conveyance,  as  seems  to  have 
been  supposed  by  the  county  court.  It  did  not,  as  we  think, 
shift  the  burden  of  proof,  and  impose  upon  the  defendant  the  neces- 
sity of  showing  that  the  conveyance  was  honajide.  But  it  is  a  suf- 
ficient answer  to  this  part  of  the  case,  that  it  was  not  within  the 
issue. 

If,  then,  the  plaintiff  is  entitled  to  recover  in  the  present  case,  it 
must  be  upon  the  ground,  that  the  deed  from  the  Goodwins  to  the 
defendant  was  made  and  received  with  a  fraudulent  intent,  which 
existed  in  both  parties ;  and  this  intent  must  be  found  by  the  jury. 
Brooks  V.  Ciayes  et  al,  10  Vt  37.  If,  in  fact,  the  defendant  UmAl 
the  conveyance  from  the  Goodwins  in  good  faith  for  the  purpose  of 
securing  a  debt  due  to  him,  he  had  a  lawful  right  so  to  do,  and  he 
would  not  thereby  subject  himself  to  the  penalty  for  a  fraudulent 
conveyance ;  and,  in  the  judgment  of  the  court,  the  case  should 
have  been  so  put  to  the  jury.  The  charge,  we  think,  was  clearly  er* 
roneous. 

The  judgment  of  the  county  court  is  reversed* 
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Wheneyer  new  matter  is  introdaced  io  any  <»f  the  pleadings  in  a  snit,  the  plea 
shonld  conclude  with  a  verfiication. 

Where  the  defendant,  in  an  actien  of  trespasf ,  jostifies  iIm  taking  of  the  property 
bj  ▼irtne  of  a  rate  bill  and  warrant,  and  the  plaintiff  replies  a  tender  of  the 
amount  of  the  tax  and  interest,  a  rejoinder,  that  the  defendant  was  entitled  to 
and  claimed  travelling  fees,  in  addition  to  the  tax  and  interest,  and  that  there- 
fore the  tender  was  insufficient,  should  conclude  with  a  verification. 

If  the  collector  of  a  tax,  a(Ver  having  demanded  of  a  person  named  in  his  rate 
bill  the  amount  of  his  tax,  perform  travel  for  the  purpose  of  distraining  prop- 
erty for  the  payment  of  such  tax,  he  is  entitled  to  his  fees  for  such  travel ;  and 
a  tender,  after  such  travel  is  performed,  of  the  amount  of  tbe  tax  and  interest 
is  insufficient,  if  the  collector  claims  his  travel  fees. 

A  sheriff,  holding  an  execution  for  collection,  is  not  obliged  to  receive  the  amount 
of  the  execution  and  interest,  though  tendered  to  him  by  the  debtor  before  any 
levy  is  made,  unless  his  fees  are  also  offered  to  him.    Kei.£.ogg,  J. 

Trespass  for  taking  a  horse.  The  defendant  pleaded  the  gen« 
eral  issue,  and  also,  in  bar,  that  he  was  collector  of  taxes  in  the 
town  of  Morristown,  and,  as  sach,  held  a  rate  bill  and  warrant  requir- 
ing him  to  collect  a  tax  from  the  plaintiff  of  ninety-nine  cents,  that 
he  repeatedly  called  on  the  plaintiff  for  the  tax,  and  notified  him  whea 
and  where  he  would  receive  it,  that,  particularly,  on  the  fourth  day 
of  March,  1844,  he  demanded  payment  of  the  defendant,  at  Brown- 
ington, — ^which  the  plaintiff  refused, — ^that  on  the  7th  of  September, 
1844,  he  again  demanded  the  tax,  at  Brownington,  with  the  interest 
and  fees,  and  that,  upon  the  plaintiff's  refusing  to  pay  the  same,  \m 
afterwards  distrained  and  sold  the  horse  in  question, — ^which  was  the 
trespass  complained  of.  The  plaintiff  replied,  that  immediately  upon 
the  first  application  of  the  defendant  to  the  plaintiff  for  the  payment 
of  the  tax,  to  wit,  at  Brownington,  on  the  31st  day  of  August,  1844, 
and  before  the  defendant  bad  proceeded  to  distrain  the  horse  in  ques- 
tion, he  tendered  to  the  defendant  the  full  amount  of  the  tax  and  in- 
terest, being  one  doUar  and  twenty-five  cents,  and  that  the  defendant 
refused  to  receive  the  same.  The  defendant  rejoined,  admitting 
that  the  tender  was  made  and  refused,  as  averred  in  the  replication* 
but  idleged,  that,  the  plaintiff  having  neglected  and  refused  to  pay 
the  tax  at  the  time  and  place  appointed  by  the  defendant,  and  hav- 
-    72 
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ing  ri^eatcdly  refused  to  pay  the  tax,  the  defendant,  befiwc  the 
making  of  the  tender,  proceeded  with  his  rate  bill  and  warrant  fron 
Morristown  to  Brownington,  where  the  plaintiff  then  resided,  for  llie 
purpose  of  distraining  the  property  of  the  plaintiff  for  the  payment 
of  the  tax,  that  at  the  time  the  tender  was  made,  he  was  at  Brown- 
ington, and  had  called  upon  the  plaintiff  for  tlie  purpose  of  distrain- 
ing his  property  for  the  payment  of  the  tax,  with  the  interest  and 
costs,  that  he  was  then  entitled  to  demand  and  receive  of  the  plain- 
tiff the  sum  of  two  dollars  and  four  cents  for  his  travel  from  Morris- 
town  to  Brownington,  and  that  therefore  the  tender  was  insufficient ; 
and  the  rejoinder  concluded  with  a  verification.  To  this  rejoinder 
the  plaintiff  demurred  specially. 

The  county  court,  December  Term,  1846,— Royce,  X,  presid- 
ing^-^decided,  that  the  rejoinder  was  sufficient,  and  rendered  judg- 
ment for  the  defendant.    Exceptions  by  plaintiff. 

J.  L  Edwards  and  8,  B,  Colby  for  plaintiff. 

1.  The  tonder  was  sufficient.  The  defendant  was  not  entitled 
to  fees,  until  he  had  distrained.  Rev.  St.  476.  A  distress  for  taxes 
is  in  the  nature  of  an  execution.  A  sheriff's  right  to  fees  upon  an 
execution  accrues  from  a  levy  of  the  execution.  Barnard  v.  SUO" 
ens,  2  Aik.  429.  Shattuek  v.  Woods,  1  Pick.  170.  A  rate  bill 
and  warrant  is  not  a  returnable  process ;  5  Vt.  65 ;  and  it  is  diffi- 
cult to  see  what  mileage  the  defendant  would  be  entitled  to,  other 
than  for  commitment ;  which,  in  this  case,  never  accrued. 

2.  The  rejoinder  alleges  matter  inconsistent  with  the  traversable 
allegations  in  the  replication,  and  which  forms  no  issue  upon  them, 
and  should  therefore  traverse  those  allegations.  The  replicatioB  al- 
feges,  that  immediately  upon  the  first  application  of  the  defendant  to 
the  plaintiff  for  the  payment  of  the  Ux,  and  before  the  defendant 
lad  proceeded  to  distrain,  the  plaintiff  tendered  to  him  the  amount 
of  the  tax  and  interest.  This  is  a  material  allegation,  and  is  not  de- 
nied by  a  common  negative,  nor  is  it  traversed.  It  is  evident,  that, 
at  this  stage,  the  controversy  was  ready  for  an.  issue ;  and  nothing 
eould  be  gained  by  rejoining  mere  repftgnuni  affirmative  matter, 
which  forms  no  issae.  It  is  a  well  settled  principle,  that  whenever 
any  material  fact  is  alleged  in  pleading,  which,  if  denied,  will,  upon 

i  joined,  decide  the  case,  the  adverse  party,  if  he  plead  matter 
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inconsistent  with  and  contrary  to  soch  allegation,  must  traverse  it 
Goald's  PI.  393.  The  omission  of  a  trayerse,  when  necessary  tm 
form  an  issue,  is  bad  on  general  demurrer.  Story's  PI.  341.  5  MaflA 
125.    2  Mod.  60.     Hob.  233.     Yelr.  122. 

^  The  rejoinder  is  argnmentatire,  denyiiq;  the  replication  by  in- 
ference, merely. 

jL,  p.  Poland  for  defendant 

»1.  The  defendant  contends,  that  in  every  case,  where  a  person, 
mfter  notice,  refuses  to  pay  his  tax,  the  collector  is  entitled  to  the 
same  fees  as  a  sheriff,  or  constable,  with  an  execution.  This  view 
is  strongly  supported  by  the  case  of  Hunter  v.  Lt  Conte,  6  Cow. 
728.  And  see  Henry  v.  Tihon,  17  Vt  479 ;  Rev.  St  c.  107,  §  8. 
2.  It  is  objected  to  the  rejoinder,  that  it  ought  to  have  concluded 
to  the  coantry.  It  seems  to  be  a  universal  rule,  that  when  new  mat- 
ter is  contained  in  any  pleading,  it  should  conclude  with  a  verificSi- 
tion,  in  order  to  give  the  other  party  an  opportunity  to  answer  it  1 
Chit  PI.  657.  The  fact,  that,  before  the  plaintiff  made  his  tender, 
the  defendant  had  actually  made  cost,  which  ought  also  to  have  been 
paid,  had  not  been  alleged  in  any  precedent  pleading,  unless  argu« 
mentotively  and  by  mere  inference,  and  therefore  must  be  treated 
as  new  matter.  This  rejoinder  is  very  analogous  to  the  common  re- 
plication to  a  plea  of  tender, — ^the  issuing  of  a  writ,  or  a  writ  with 
continuance,  hefcae  the  tender, — ^which  always  concludes  with  a 
verification.     1  Chit  PI.  579,  582.    2  lb.  1152. 

The  opinion  of  the  court  was  delivered  hji 

KsLLoeo,  J.  Several  questions  have  been  presented  for  o«r 
consideration ;  but  it  will  only  be  necessary  to  examine  one,  as  that 
will  dispose  of  the  case. 

It  has  been  urged,  that  the  rejoinder  is  insufficient,  inasmuch  as 
it  condndes  with  a  verification,  when  it  is  insisted  it  should  have 
concluded  to  the  country.  This  exception,  we  think,  is  not  weU 
taken*  The  rejoinder  introduces  new  matter,  showing  that  the  de- 
fendant was  entitUd  to  and  claimed  travelling  fees  in  addition  te 
the  tax,  and  that  consequently  the  tender  was  insufficient  It  is  a 
well  settled  rule  of  pleading,  that,  whenever  the  pleader  introduces 
new  matter  in  any  of  the  pleadings,  the  plea  should  conclude  with  « 
verifieation.    The  rejoinder  is  therefore^  in  this  particnlari  well 
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enoagh.  Some  other  objections  have  been  taken  to  the  (ana  of  the 
rejoinder ;  but  we  do  not  think  these  formal  exceptions  can  be  sos- 
iBined. 

But  the  important  question  arising  upon  the  rejoinder,  and  which 
is  the  principal  matter  of  controversy  between  the  parties,  is,  whether 
the  defendant,  under  the  circumstances  set  forth  in  the  rejoinder,  b 
entitled  to  travelling  fees.  If  he  was  not  entitled  to  charge  and  claim 
such  fees  of  the  plaintiff,  then  the  rejoinder  is  no  sufficient  answer 
to  the  replication.  • 

It  is  urged,  that  the  law  allows  the  collectors  of  taxes  to  tax  the 
same  fees  as  sheriffs  for  levying  executions;  and  it  is  insisted,  that 
the  right  of  sheri&  to  charge  fees  upon  executions  arises  upon  the  levy 
of  the  same,  and  that  only,  and  that,  as  no  distress  was  made  by  the 
defendant,  he  was  not  entitled  to  fees ;  and  the  case  of  Barnard  v. 
SUevens,  2  Aik.  429,  is  relied  upon,  to  support  this  position.  That 
ease  only  decides,  "  that  if  the  amount  of  an  execution  be  paid  and 
satisfied  to  the  party,  and  he  endorse  the  same  on  the  execution, 
after  it  is  in  the  hands  of  the  officer,  but  before  he  has  made  any 
levy  thereof,  the  officer  is  not  entitled  to  fees  thereon."  But  sup* 
pose  the  amount  of  the  execution  had  been  paid  or  tendered  to  the 
qffuer,  holding  the  execution,  and  before  any  levy  was  made,  will  it 
he  pretended  that  he  is  not  entitled  to  his  fees  ?  Is  he  bound  to 
receive  the  money,  and  without  any  compensation?  We  know  of  no 
authority  to  sustain  such  a  doctrine.  The  sheriff,  in  such  a  case, 
is  unquestionably  entitled  to  charge  his  fees  to  the  execution  debtor. 

So  in  the  case  at  bar,  if  the  defendant  had  travelled  from  Morris- 
town  to  Brownington  .  for  the  purpose  of  making  a  distress  for  the 
non-payment  of  the  plaintiff's  tax,  he  having  previously  repeatedly 
called  upon  the  plaintiff  to  pay  the  same,  which  he  refused  to  do, 
as  is  alleged  in  the  rejoinder,  we  entertain  no  doubt  he  was  ^ititled 
to  exact  of  the  plaintiff  his  travelling  fee,  in  addition  to  the  tax.  The 
plaintiff  could  not,  after  the  defendant  had  performed  the  travel  and 
was  about  to  make  the  distress,  by  tendering  the  amount  of  the  tax 
defeat  the  defendant's  right  to  bis  fees.  And  inasmuch  as  the  tax 
and  the  defendant's  travel  fee  amounted  to  more  than  the  sum  ten* 
dered  by  the  plaintiff,  the  tender  was  insufficient,  and  the  rejoinder 
was  sufficient.  As  this  disposes  of  the  case,  it  will  be  unnecessary 
to  consider  the  remaining  questions  in  the  case. 

The  judgment  of  tlie  county  couit  is  «iBrined« 
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John  Drew  v,  Spencer  Chamberlin  and  Charles  A.  Clark. 

Upon  a  ucirtfttciat  on  a  recognizance,  taken  upon  an  appeal  from  a  jadgment  of 
a  JQBtice  of  the  peace  upon  a  complaint  for  wilfally  and  without  force  holding 
over  demised  premiaee,  founded  npon  the  sixth  section  of  the  statnte  of  Feh- 
niary  27,  1797,  and  coDditioned  that  the  appellant  should  pay  to  the  complain- 
ant all  intervening  damages,  occasioned  hy  his  being  delayed,  with  additional 
costs,  in  case  the  judgment  should  be  affirmed,  the  plaintiff  is  not  entitled  to  re* 
cover,  as  intervening  damages,  the  value  of  the  rents  and  profits  of  the  premises 
from  the  time  the  appeal  was  taken  until  the  time  Judgment  was  affirmed  and 
a  writ  of  restitution  obtained. 

Where  the  declaration,  in  such  case,  alleged  that  the  plaiotiflT  had  been  deprived 
of  the  rents  and  profits  of  the  premises  in  consequence  of  the  appeal,  and  that 
these  constituted  intervening  damages  which  be  was  entitled  to  recover,  and 
also  that  additional  costs  were  incurred,  and  die  defendant,  in  his  plea,  averred 
that  he  had  paid  all  the  costs,  and  that  no  other  intervenmg  damages  had  ac- 
crued, except  the  enhanced  costs,  and  that  the  amount  of  the  costs  was  accept- 
ed by  the  plaintiff  in  full  satisiaction  and  dischai|(e  of  all  damages,  and  the 
plaintiff,  in  his  replication,  traversed  all  these  averments,  except  the  payment 
of  the  costs,  it  was  held,  that  the  real  issue  involved  was,  whether,  in  addition 
to  the  costs,  any  damages  to  the  plaintiff  intervened  between  the  appeal  and 
the  final  judgment,  and  that,  under  this  issue,  the  plaintiff  was  not  entitled  to 
prove  the  value  of  the  rents  and  profits  of  the  premises  during  that  time. 

Evidence  adapted  to  prove  the  material  and  substantial  part  of  the  issue  formed 
by  the  pleadings  is  admissible,  although  the  |>leading,  on  the  part  of  the  party 
offering  the  evidence,  may  be  so  defective,  that  judgment  would  be  arrested 
after  a  verdict;  but  this  does  not  entitle  the  party  to  prove  every  immaterial 
etrenmstance,  that  may  happen  to  be  embraced  by  the  issue, 

Scire  Facias  upon  a  recognizance,  taken  upon  an  appeal  by  the 
defendant  Chamberlin  from  the  jadgment  of  a  jastice  of  the  peace, 
upon  a  complaint  for  wilfully  and  without  force  holding  over  certain 
demised  premises,  founded  upon  the  sixth  section  of  the  statute  of 
February  37,  1797,  and  conditioned,  that  the  appellant  should  pay 
to  the  complainant  all  intenrening  damages  occasioned  by  his  being 
delayed,  with  additional  costs.  And  the  plaintiff  alleged,  in  his  re^ 
plication,  that  he  had  been  kept  out  of  the  possession  of  the  prem- 
ises, in  consequence  of  the  appeal,  from  the  time  the  appeal  was 
taken  until  final  judgment  was  rendered  in  his  favor,  and  that  the  rents 
and  profits  of  the  premises,  during  that  time,  amounted  to  thirty-siit 
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dollars,  which  he  had  lost,  and  which  constituted  intervening  dama- 
ges, and  that  additional  costs  had  also  been  incurred,  which  had  not 
been  paid.  The  defendant  pleaded  two  several  pleas  in  bar,  the  sub« 
stance  of  which  was,  that  the  costs  recovered  by  the  plaintiff  amount- 
ed, in  all,  to  $19,54,  that  no  other  intervening  damages  had  accrued, 
that  the  rents  and  profits  of  the  premises  amounted  to  no  other  or 
larger  sum,  that  he  had  paid  the  amount  of  tlie  costs  in  full,  and 
that  the  plaintiff  accepted  that  amount  in  full  satisfaction  and  dis^ 
charge  of  all  damages.  The  plaintiff  replied,  traversing  all  these 
allegations  in  the  pleas,  except  the  payment  of  the  costs.  Trial  by 
jury,  June  Term,  1846, — ^Royce,  J.,  presiding. 

On  trial  the  defendant  gave  in  evidence  the  writ  of  restitution, 
with  the  plaintiff's  receipt  upon  it,  showing  the  payment  of  the  costs 
and  that  possesion  of  the  premises  had  been  delivered  to  him.  The 
plaintiff  ofered  evidence  to  prove  the  value  of  the  ose  and  occupa- 
tion, rents  and  profits,  of  the  premises,  from  the  time  the  appeal  was 
taken  until  the  time  when  the  plaintiff  finally  obtained  restitution 
and  possession  of  the  premises.  To  this  evidence  the  defendant  ob- 
jected ;  and  it  was  excluded  by  the  court. 

The  court  directed  a  verdict  for  the  defendants.  Exceptions  by 
plaintiff. 

JT,  Cooper  for  plaintiff. 

If  the  evidence  offered  by  the  plaintiff  tended  to  prove  the  iasue 
formed,  it  was  admissible.  The  allegation  in  the  declaration  is,  that 
the  rents  and  profits  from  the  appeal  to  the  restitution  were  inter- 
wwug  damagiis.  The  plea  is,  that  $19,54  was  all  the  costs  and  in- 
tervening damages,  and  that  the  rents  and  profits  were  no  otiier  or 
larger  sum.  These  facts  are  traversed.  The  evidence  tended  direet- 
Jy  to  prove  the  issue  on  the  part  of  the  plaintiff.  Evidence  tending 
'to  prove  the  issue  is  admissible.  Chough  the  declaration  be  de* 
fective.  Harding  v.  Cragie,  8  Vt.  501.  Onion  v.  FuUerton^  17 
yt  359.  Barney  v.  BHss,  2  Aik.  60.  v.  Fi-enck  I%4m^son,  6  Yt. 
54,  59.     Warden  v.  Bumham,  8  Vt  390. 

What  are  intervening  damages  ?  Ordinarily  they  refer  to  the  debt, 
claim,  or  thing  to  be  recovered,  and  are  said  to  be  what  the  {rfaintiff* 
ihas  lost  by  the  delay.  This  action  was  not  to  try  a  right  of  proparty* 
XLOC  could  that  come  in  question, — but  simply  whether  the  plaintiff 
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had  the  right  of  possession.  If  there  are  intervening  damages,  they 
must  be  something  relating  to  the  use  of  the  premises ;  for  this  is 
songht  to  be  recoyered,  that  is,  the  occupancy ;  and  the  possession 
is  ali  there  is  in  issue,  or  can  be.  The  delay  in  obtaining  this  is 
the  plaintiff's  loss  in  consequence  of  the  appeal,  and  constitutes  the 
intervening  damages.  The  plaintiff  is  entitled  to  recover  the  value 
of  his  chance  of  obtaining  the  thing  sued  for,  when  delayed  by  an 
appeal.     1  Aik.  296.     17  Vt.  562. 

J.  H.  Kimhail  for  defendants. 

We  think  the  use  uid  occupation,  rents  and  profits,  of  the  land 
in  controversy  in  the  original  suit  are  not  intervening  damages.  1. 
The  suit  against  Chamberiin  could  only  be  for  the  restitution  of  the 
land  sued  for ;  Slade's  St  187,  §  6 ;  therefore  no  judgment  could  be 
or  was  rendered,  in  that  suit,  for  debt,  or  damages.  2.  If  the  plain- 
tiff claimed  damages,  his  remedy  was  by  a  distinct  and  separate 
action,  founded  upon  the  eighth  section  of  the  same  statute, — Slade's 
St  188,  §  8,— or  upon  section  eighteen  of  chapter  forty-one  of  the 
Revised  statutes.  6  Vt  286.  3.  The  plaintiff's  suit  was  for  the 
restitution  of  the  land  only ;  and  the  recognizance  only  bound  the 
defendants  for  the  additional  costs  and  for  such  debt,  or  damages,  as 
the  plaintiff  was  entitled  to  recover  in  that  suit ;  and  as  the  plaintiff 
could  only  recover  restitution  of  the  premises  in  that  suit,  and  no 
damages,  the  recognizance  was  only  for  costs.  It  was  like  a  case*, 
where  the  plaintiff  i^peals, — when  the  judgment  is  only  for  costs. 

The  opinion  of  the  court  was  delivered  by 

Davis,  J.  The  original  proceeding,  on  the  appeal  of  which  to  the 
county  court  the  recognizance  now  sued  was  taken,  was  a  complaint 
in  writing,  made  by  the  plaintiff  against  Chamberiin,  one  of  the  de- 
fendants, founded  upon  the  sixth  section  of  the  statute  of  February 
37,  1797,— Slade's  St  187,  §  6,— in  relaUon*  to  forcible  entry  and" 
detainer,  for  wilfully,  but  without  force,  holding  over  two  small 
pieces  of  land  in  Glover  after  the  determination  of  the'  demise  to" 
Chamberiin.  It  was  made  to  a  single  justice,  DvnnneU^  in  pursu- 
ance of  the  additional  statute  of  November  17, 1896 ;  and  a  hearing 
was  had  before  said  justice  and  a  jury  of  six,  on  the  19th  day  of 
Jane,  l&fiO.    A  verdict  having  been  returned  in  favor  of  the  plains 
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tiff,  judgmeot  was  thereopou  rendered,  that  the  plaintiff  have  resti- 
tution of  the  premises  described  in  his  complaint,  and  Uiat  he  recorer 
his  costs.  An  appeal  being  taken  by  Chamberlin,  he  as  principal, 
and  Clark,  as  sueety,  entered  into  the  recognizance  in  qaestion.  It 
was  in  conformity  to  the  statute  requirement,  and  contained  a  adpu- 
Ution  against  intervening  damages,  as  well  as  additional  costs.  The 
ease  was  entered  in  the  county  court ;  and  at  the  I>eCember  Term, 
1840,  judgment  was  finally  rendered  for  the  plaintiff,  for  restitation 
of  the  lands  mentioned,  and  for  costs,  including  additional  costs. 
A  writ  of  possession  and  execution  for  costs  was  issued,  by  virtue 
of  which  the  plaintiff  was  put  in  possession  of  the  lands.  He  also 
received  tlie  full  amount  of  costs  taxed,  and  receipted  the  same  od 
the  back  of  the  execution. 

The  plaintiff  in  his  declaration  alleges,  that  he  was  kept  out  of 
the  possession  of  the  premises,  and  from  the  receipt  ot  the  rents  and 
profits  of  the  same,  about  nine  and  a  half  months,  in  consequence 
of  the  appeal, — the  value  of  which  he  states  was  thirty-«x  dollars ; 
and  he  claims  to  recover  that  sum  in  this  suit,  as  intervening  dam- 
ages. The  defendants  have  pleaded  two  special  pleas  in  bar,  which 
are  substantially  alike, — setting  forth,  in  detail,  the  facte  above  stat- 
ed in  respect  to  the  proceedings  in  the  suit,  the  recovery  of  final 
judgment,  in  the  county  court,  for  restitution  and  costs,  the  payment 
of  the  latter,  and  averring  that  said  amount  of  costs  was  all  the  in- 
tervening damages  sustained,  that  that  sum,  being  $19,54,  was  re- 
ceived and  accepted  by  the  plaintiff  in  full  satisfaction  and  payment 
of  all  intervening  damages  and  costs,  that  the  rents  and  profits  were 
no  other  and  larger  sum,  &c.  The  plaintiff,  in  his  r^IicatioD, 
traversed  so  inuch  of  these  pleas  as  related  to  intervening  damages 
and  the  acceptance  of  the  amount  of  costs  in  full  satisfaction  of  all 
costs  and  intervening  damages.     Issue  was  closed  to  the  country. 

On  trial  in  the  county  court,  in  support  of  the  issue  on  his  part,  the 
plaintiff  offered  proof  of  the  value  of  the  premises  from  the  time  of 
taking  the  appeal  to  the  time  when  he  obtained  restitution  and 
Mtual  possession.  This  evidence  was  rejected  by  the  court, — and 
we  think  on  correct  grounds. 

Nothing  in  the  statute  indicates  an  intention  in  the  legidatnre  to 
ooroprehend  the  accruing  rents  and  profits,  during  the  pendency  of 
the  appealed  cause,  as  intervening  damages.     On  the  contrary,  the 
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Statute,  in  express  terms,  after  the  defendant  shall  be  found  guilty, 
gires  to  the  plaintiff  a  right  to  recoTer,  in  an  action  of  tre^ass, 
single  or  treble  damages,  depending  upon  the  fact,  whether  notice  to 
quit  had  or  had  not  been  given.  In  analogy  to  the  proceedings  in 
ejectment  in  England,  no  provision  is  made  for  the  recovery,  in  the 
direct  proceeding,  of  rents  and  profits  in  the  form  of  damages, — 
nothing  but  the  land  itself,  and  the  costs  of  suit  If,  then,  in  no 
event,  damages  can  be  comprehended  in  the  original  judgment,  it 
would  be  strange  logic  to  maintain  that  such  a  result  may  be  reached 
by  a  proceeding  merely  incidental  and  collateral  to  the  main  suit. 
The  statute  having  pointed  out  a  mode  in  which  they  may  be  re* 
covered,  we  are  satisfied  no  other  exists. 

But  it  has  been  urged  by  the  plaintiff's  counsel,  that  though  all 
this  be  so,  yet,  under  the  issue  formed  by  the  pleadings  in  this  case, 
the  proof  offered  was  pertinent  and  proper,  and  tended  to  sustain 
the  issue  on  his  part,  and  ought  therefore  to  have  been  received. 
There  is  no  doubt  of  the  general  soundness  of  the  proposition  con- 
tended for,  when  properly  applied  and  understood.  It  is  very  liable 
to  misconstruction,  however.  It  is  never  understood  in  such  a  sense, 
as  to  require,  that  every  immaterial  circumstance,  that  may  happen 
to  be  embraced  by  the  issue,  shall  be  open  to  proof.  Evidence 
adapted  to  prove  the  material  and  substantial  part  of  the  issue  is  of 
course  admissible,  although  the  written  statement  of  his  case,  by  the 
party  offering  it,  whether  in  a  declaration,  or  plea,  may  be  radically 
defective, — so  much  so,  even,  that  judgment  would  be  arrested 
after  a  verdict.  This  is  the  sum  and  substance  of  the  doctrine 
laid  down  by  the  judges  of  this  court,  in  the  several  cases  to  which 
we  have  been  referred. 

In  this  case  it  is  not  to  be  disguised,  that  the  pleas  in  bar  are 
very  inartificially  drawn,  asserting  matters,  which,  whether  true,  or 
false,  have  nothing  to  do  with  the  merits  of  the  controversy.  The 
defendants  could  not  safely  have  demurred  to  the  declaration,  ina^* 
much  as  that  averred,  that  additional  costs  were  incurred  in  conse- 
quence of  the  appeal, — an  event  prospectively  provided  for  by  the 
terms  of  the  recognizance ;  but  it  no  where  contains  an  admission 
of  the  payment  of  such  costs.  This  fact,  therefore,  it  was  necessary 
for  the  defendants  to  bring  forward,  in  order  to  shield  themselves ; 
and  it  was,  in  truth,  the  only  essential  fact,  which  it  was  necessary 
73 
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>  to  fanof  farward.  Wbaterer  was  said  in  the  declaratioo  in  te^ 
to  tke  plaintiflrs  being  kept  oat  of  the  rents  and  profits  a  cer- 
tain length  of  time,  and  that  these  eonstituied  interreoing  damages, 
lor  which  be  had  a  right  to  recover,  needed  no  answer.  The  repti-» 
otion,  theielbre,  admitting,  as  it  does,  by  implication,  the  fact  of 
pajment  of  these  costs,  has  admitted  all  that  was  essential  to  the 
defence;  and  had  it  been  demurred  to,  it  most  hare  been  adjudged 
iBsyflicicnL  The  iasne  haring  been,  however,  closed  to  the  coontrj, 
the  inqnirj  arises,  what  were  the  elements  of  that  issue  ?  Un- 
donbtedlj  the  real  point  inrolred  was,  whether,  in  addition  to  the 
costs,  any  damages  to  the  plaintiff  interrened  between  the  appeal 
and  final  jw^rmenL  The  declaration  asserts  the  affirmative ;  the 
pleas,  besides  averring  payment  in  full  of  all  costs  recovered,  pro- 
ceed to  deny,  that  any  intervening  damages  occurred,  other  than  the 
fmhMt^j^  costs,  and  conclude  by  stating  the  acceptance  of  the 
—»*«»*  of  costs  in  full  satisfaction  and  discharge  of  all  damages^ 
These  averments  in  the  pleas,  except  those  relating  to  the  payment 
of  costs,  are  traversed  in  the  replication.  The  issue  thus  formed 
included  matter  of  law,  as  well  as  matter  of  fact. 

It  seems  by  the  tecatd^  that  the  only  evidence,  offisred  by  the 
plaintiff  in  suj^KMrt  of  the  issue,  related  to  the  value  of  the  use  and 
occupation,  rents  and  profits  of  the  premises,  during  the  intervaL 
This  &ct,  alone,  had  no  tendency  to  prove,  that  the  plaintiff  had 
enstained  damage,  unless  we  assume,  as  matter  of  law,  that  the  loss 
of  these  rents  and  profits  for  a  season  constituted  intervening  dani> 
^ges,  within  the  true  intent  and  meaning  of  the  recc^izance.  Such 
assumpticNi  could  not  be  properly  made.  The  accq>tance  or  non- 
accq>tance,  formaUy  put  in  issue,  was  a  matter  immaterial  in  itself; 
and  besides,  it  was  not  incumbent  on  the  plaintiff,  had  it  been  other- 
wise, to  take  the  initiative  in  respect  to  it;  and  he  did  not,  in  fact, 
oftr  any  evidence  on  that  point.  We  think,  therefore,  the  ruling  of 
the  county  court  was  right ;  and  their  judgment  must  be  affirmed. 
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John  H.  Kimball,  Executor  of  John  Kimball,  v.  Fbbobrick 
W,  Kimball. 

Wkere  a  proceeding  is  commeiioed  by  an  ezeentor,  in  pnnnance  of  the  proTie- 
ioDfl  of  section  seven  of  chapter  forty  eight  of  the  Revised  Statntes,  for  the  par- 
pose  of  compelling  tbe  defendant  to  make  a  discovery,  under  oath,  as  to  prop- 
erty of  the  estate  in  his  hands,  the  case  most  be  finished  in  the  probate  conrt, 
before  an  appeal  can  be  taken  from  that  court  to  the  connty  coart  An  appeal 
from  an  order,  made  by  die  probate  court  in  such  case,  that  the  defendant  an- 
swer certain  interrogatories  proponnded  to  him,  is  prematnre,  and  will  he  di*- 
missed,  on  motion. 

In  this  case,  the  trial  having  proceeded  in  the  county  court  upon  the  propriety  of 
the  interrogatories,  and  the  question  as  to  the  regularity  of  the  appeal  not  hav- 
ing been  raised  in  that  court,  bat  the  appeal  having  been  dismissed  in  the  ra- 
preme  coort,  no  costs  in  the  coanty  court  were  allowed  to  either  party ;  and  •■ 
to  the  costi  in  the  snpreme  eonrt,  the  parties  were  left  to  their  legal  rights. 

Appeal  from  the  coart  of  probate.  The  case  is  sofficiently  stated 
in  the  opinion  of  the  court. 

T.  P.  Rtdjield  for  complainant 

J.  Cooper  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  was  an  application  to  the  probate  court  to 
cite  in  the  defendant  to  make  a  discovery,  under  oath,  in  regard  Co 
certain  property  of  the  deceased,  or  what  was,  by  the  executor, 
claimed  to  be  the  property  of  the  deceased.  The  defendant  declined 
yiswering  certain  interrogatories  propounded  to  him,  and  which  the 
probate  court  decided  he  was  bound  to  answer ;  and  from  this  de- 
cision he  claimed  and  was  allowed  an  apped  to  the  county  court. 
In  the  county  court  the  hearing  proceeded,  by  general  consent, 
upon  the  question  as  to  the  propriety  of  the  interrogatories, — ^that 
court  deciding  upon  the  fitness  of  those  interrrogatories,  allowing 
some  and  disallowing  others,  and  remanding  the  case  to  the  probate 
court,  with  instructions  to  them  to  proceed  accordingly ;  to  which 
decision  the  plaintiff  excepts,  and  the  case  has  come  into  this  court. 
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Upon  examination,  we  are  clearly  of  opinion,  that  the  case  came 
prematarely  into  the  county  coart,  and  that  the  appeal  shonJd  not 
hare  been  entertained  by  that  court,  but  dismissed.  The  statute 
aeems  to  contemplate,  that,  when  a  case  like  the  present  comes  be- 
fore the  probate  court,  it  will  be  finished  in  that  court,  in  the  first 
instance  certainly,  like  all  other  cases.  The  strange  incongruity, 
too,  of  the  proceedings  attempted  in  the  present  case,  shows,  as 
much  as  any  thing  could,  the  necessity  of  such  a  practice,  as  the 
statute  seems  to  contemplate.  If  the  principle  of  an  appeal  in  the 
present  case  is  sound,  then  it  must  apply  to  all  cases,  and  in  ail 
forms ;  and  if  the  appeal  may  be  taken  from  sixteen  interrc^atories, 
then,  with  equal  propriety,  it  may  be  taken  from  each  separate  in- 
terrogatory. And,  as  oflen  as  the  case  is  remanded  to  the  probate 
court,  that  court  may,  in  its  discretion,  allow  other  interrogatories, 
and  other  appeals  may  be  allowed,  so  long  as  the  ingenuity  of  man 
can  devise  new  questions,  in  infinitum.  It  needs  no  argument,  to 
show  that  such  a  practice  would  become  absolutely  intolerable. 

We  must,  therefore,  reverse  the  judgment  of  the  county  court, 
and  proceed  to  render  such  a  judgment,  as  they  should  have  ren- 
dered,— which  is,  that  the  appeal  be  dismissed.  No  costs  are  al- 
lowed, in  the  county  court,  to  either  party,  as  the  question,  upon 
wlfich  the  case  is  here  decided,  was  not  raised  in  that  court  We 
make  no  order  in  regard  to  costs  in  this  court;  but  leave  the  parties 
to  their  legal  rights. 

The  proceedings  in  the  present  case  were  instituted  under  the 
seventh  or  seventh  and  eighth  sections  of  chq>ter  forty  eight  of  the 
Revised  Statutes.  In  both  of  these  sections  the  sUtute  expressly 
provides,  that,  if  the  defendant  shall  refuse  to  disclose,  or  render  an 
account,  according  to  the  order  of  the  probate  court,  he  may  be 
committed  by  that  court ;  and  we  understand  the  statute,  as  per- 
emptorily prescribing  the  manner  of  proceeding,  and  that  "may" 
therefore  does  virtually  mean  "shall."  Whether,  after  the  case  is 
finished  in  the  probate  court,  an  appeal  would  be  of  any  avail  to  the 
party  is  not  necessary  now  to  be  considered. 

Judgment  of  the  county  court  reversed.  Judgment,  that  the  ap- 
peal be  dismissed. 
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WiLUAM  £.  Paddock  v.  Jambs  Palmer,  Lebbeus  H.  Chase, 
Francis  B.  Hall,  Benjamin  Hall,  Willl^m  F.  Dickinson 
AND  Thomas  Jameson. 

[Ih  Cbancxbt.] 

Where  propertj,  attached  apon  a  wait,  is  hailed  to  a  receiptor,  a  jodgment,  re- 
covered bj  the  creditor  against  the  receiptor,  upon  the  receipt,  becooiee  a  mere 
dead  letter  upon  the  payment  of  the  debt  to  the  creditor.  Sach  judgment  is 
merely  collateral  to  the  debt,  and  is  for  the  benefit  and  security  of  the  sheriff, 
and  ceases  to  have  force  when  his  liability  to  the  debtor  and  creditor  is  dis- 
ehaiged. 

Where  creditors,  after  the  debt  has  been  paid  to  them^  seek  to  enforce  a  jodg- 
ment against  the  receiptor  of  the  property  attached  in  the  suit  brought  for  the 
collection  of  the  debt,  a  coort  of  equity,  to  prevent  circuity  of  action,  will  inter- 
fere and  enjoin  the  snit. 

The  jodgment  against  the  receiptor,  in  such  case,  being  merely  collateral  to  the  * 
debt,  is  in  the  natnre  of  a  penalty ;  and  if  payments  were  made  towards  the 
debt,  prior  to  the  recovery  of  the  judgment  against  the  receiptor,  and  not  al- 
lo^i^  for  in  making  up  that  judgment,  a  court  of  equity  will  interfere  and  restrict 
the  creditor  to  the  collection  of  the  actnally  due. 

Where  it  is  obvious,  in  such  case,  that  the  creditors,  after  having  obtained  judg- 
ment against  the  receiptor  for  the  full  amount  of  the  debt,  making  no  allow- 
ance for  payments  which  had  been  actually  made  to  them  previously,  received 
from  tbe  receiptor  the  balance  actually  due  to  them  open  the  debt,  and,  by 
words  and  actions,  gave  him  to  understand  that  they  considered  the  judgment 
against  him  paid,  with  a  mere  view  of  keeping  him  along  until  his  remedy  by 
petition  for  a  new  trial  should  be  gone  by  lapse  of  time  and  then  pursuing' hiip 
for  the  balance  appearing  due  upon  the  judgment  against  him,  there  can  bf 
little  doubt,  that  a  court  of  equity  may  enjoin  the  judgment  upon  the  mcrf 
ground  of  fraud. 

Appeal  from  the  court  of  chancery.  The  orator  alleged  in  hts 
bill,  that  on  the  sixteenth  day  of  March,  1836,  the  defendants  James 
Palmer,  Lebbeus  H.  Chase,  Francis  B.  Hall,  Benjamin  Hall  and 
William  F.  Dickinson,  doing  business  under  the  firm  of  Palmer, 
Chase  &  Co.,  prayed  out  a  writ  of  attachment  in  their  favor  against 
one  Jonathan  Houghton,  demanding  in  damages  the  sum  of  six  hun« 
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dred  dollars,  and  delivered  the  same  to  the  defendant  Thomas  Jame- 
8on,  sheriff,  for  service;  that  Jameson  attached  thereon  certain 
property,  and  took  the  receipt  of  the  orator  and  Hoa^hton  therefor ; 
that  at  the  April  Term,  1837,  of  Washington  county  court,  Palmer, 
Chase  &  Co.  recovered  judgment  in  that  suit  against  Houghton  for 
9321 ,59  damages,  and  (82,41  costs,  and  took  execution  therefor  ; 
that  the  property  was  demanded  of  the  receiptors,  and  not  delivered, 
and  in  1838  Palmer,  Chase  &  Co.  commenced  a  suit  against  the 
orator,  in  the  name  of  Jameson,  upon  the  receipt ;  that  at  the  June 
Term,  1840,  of  Orleans  county  court  judgment  was  recovered  in 
that  suit  against  the  defendant  for  $477,00  damages,  and  43,13 
costs ;  that  the  orator,  on  the  13th  day  of  December,  1837,  being 
satisfied  that  he  should  eventually  be  compelled  to  pay  the  debt,  and 
having  in  his  hands  some  funds  belonging  to  Hought<»i,  paid  to 
Palmer  $100,00,  for  which  Palmer  gave  a  receipt  in  the  name  of 
Palmer,  Chase  &  Co.,  thereby  promising  to  apply  the  same  upon 
the  execution  in  their  favor  against  Houghton ;  that  on  the  12th 
day  of  March,  1838,  the  orator  paid  to  Palmer  the  farther  sum  of 
9100,00,  for  which  Palmer  executed  a  like  receipt ;  that  at  the  time 
the  judgment  was  recovered  against  the  orator  in  the  suit  in  the 
name  of  Jameson,  the  orator  was  assured  by  Palmer,  Chase  &  Co., 
that  all  they  sought  to  recover  of  him  was  the  amount  of  their  judg- 
ment against  Houghton,  after  deducting  the  payments  made  as  above 
mentioned,  and  that  those  payments  were  endorsed  upon  the  execu- 
tion against  Houghton,  and  that  an  execution  should  issue  against 
;lhe  wator  for  the  balance  only ;  that  they  in  fact  prayed  out  their 
execution  for  the  full  amount  of  the  judgment,  and  delivered  the 
same  to  one  Locke,  a  deputy  sheriff,  to  collect ;  that  the  orator,  be* 
lieving  this  was  an  unintentional  mistake,  called  the  attention  of 
Palmer,  Chase  &.  Co.  to  it,  and  they  then  declared,  and  informed 
Locke,  that  the  whole  amount  due  on  said  execution  was  but9304,- 
52,  and  directed  Locke  to  receive  that  amount  in  satisfaction  of  the 
execution  ;  that  on  the  fifth  day  of  October,  1840,  the  orator  paid 
that  sum  to  Locke  and  Locke  paid  the  same  to  Palmer,  Chase  6l 
Co.,  and  they  received  back  the  execution  and  delivered  to  Locke 
his  receipt  therefor ;  that  all  this  was  done  by  Palmer,  Chase  &  Co. 
for  the  purpose  of  inducing  the  orator  to  believe  that  that  execution 
was  fully  settled,  until  the  time,  within  which  the  orat(»'  might  ob- 
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tain  redress  by  motion,  or  petition  for  a  new  trial,  had  elapsed,  and 
then  compel  him  to  pay  the  balance  of  the  judgment ;  that  Palmer, 
Chase  St  Co.  afterwards  prayed  out  a  writ  of  scire  facias,  returna- 
ble to  the  June  Term,  1844,  of  Orleans  county  court,  to  revire  the 
judgment  in  the  name  of  Jameson  against  him ;  and  that  that  suit 
was  still  pending  in  court.  And  the  orator  prayed,  that  the  defend- 
ants might  be  enjoined  from  prosecuting  that  suit,  and  from  making 
any  use  of  the  judgment  in  the  name  of  Jameson  against  the  orator^ 
and  for  general  relief. 

The  defendant  Palmer  answered,  admitting  the  facts  alleged  in  the 
bill  as  to  the  suit  in  favor  of  Palmer,  Chase  &  Co.  against  Hough- 
ton, and  the  commencement,  at  their  instance,  of  the  suit  in  the 
name  of  Jameson  against  the  orator  upon  the  receipt ;  but  he  denied, 
that  there  was  any  agreement,  or  assurance,  that  any  allowance  should 
be  made,  in  that  suit,  for  any  payments  previously  made  upon  the 
execution  against  Houghton^  and  averred  that  the  suit  was  contested, 
and  that  the  damages  were  ascertained  and  fixed,  by  the  verdict  of 
the  jury,  at  $477,00 ;  and  he  claimed,  that  this  verdict  and  the  judg- 
ment thereon  were  final  and  conclusive  upon  the  orator,  and  all 
other  persons,  and  declined  answering  as  to  any  payments  made 
previous  to  that  time.  This  defendant  also  denied  the  allegations 
in  the  bill  as  to  the  directions  to  Locke, — ^but  admitted  the  receipt 
of  the  sum  of  $904,52,  claimed  to  have  been  paid  by  the  orator  to 
Locke.* 

The  answer  was  traversed,  and  testimony  was  taken.  The  orator 
proved  the  execution  by  Palmer,  for  Palmer,  Chase  &  Co.,  of  the 
two  receipts,  for  $100,00  each,  described  in  his  bill,  and  also  proved*^ 
that  he  had  paid  to  Locke,  October  5, 1840,  the  balance  due  upon 
the  execution  against  him,  after  deducting  those  two  payments,  and 
tliat  Locke  paid  to  the  attorney  of  Palmer,  Chase  &  Co.  that  sum^ 
and  at  the  same  time  returned  to  him  the  execution. 

The  court  of  chancery  decreed  in  accordance  with  the  prayer  of 
the  bill ;  and  from  this  decree  the  defendants  appealed. 


*The  papers  famished  to  the  reporter  do  not  show,  whether  the  other  defend- 
ants answered,  or  whether  the  bill  was  taken  as  confessed  as  to  them,  not  the  par- 
ticular terms  of  the  decree  made  hy  the  court  of  chancery. 
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The  orator  insists,  that,  being  a  mere  receiptor,  a  collateral  gaar* 
antor,  his  liability  is  at  an  end,  when  the  judgment  against  Hoagh- 
ton  is  paid,  or  discharged.  It  would  seem  clear,  that  the  defendants 
could  not  pursue  Houghton,  for  the  reason  that  they  have  received 
their  pay  by  $200,00  collected  upon  the  execution  against  Hough* 
ton,  and  $304,52  collected  of  the  receiptor  ;  yet  the  defendants  insist 
upon  this  absurdity,  that,  after  the  principal  has  paid  the  debt,  they 
may  pursue  his  guarantor  for  the  same  debt.  It  is  trae,  that  the  de- 
fendants are  permitted  to  pursue  the  principal  and  his  collateral  se- 
curity, at  the  same  time,  and  may  have  two  judgments ;  bat  they 
can  have  but  one  satisfaction,  Stillman  v.  Barney ^  4  Vt.  331. 
Bank  of  Rutland  v.  Thrall,  6  Vt.  237. 

But  the  defendants  contend,  that,  inasmuch  as  a  porUon  of  the 
debt  had  been  paid,  and  the  execution  against  Houghton  reduced 
pro  tanto,  the  receiptor,  when  sued,  should  have  pleaded  this  fact. 
But  we  think  he  was  not  bound  to  do  so.  The  orator  was  not  party , 
nor  privy,  to  the  suit  against  Houghton,  and  was  not  legally  boand 
to  know  what  payments  had  been  made  upon  the  execution  obtain- 
ed in  that  suit,  and  of  course  could  not  be  required  to  plead  them. 

But  we  insist,  that,  upon  the  ground  of  fraud,  the  court  should 
enjoin  this  judgment.  It  was  fraudulent,  as  against  the  receiptor, 
to  neglect  to  apply  the  payments  upon  the  execution  against  Hough- 
ton, as,  by  their  receipts,  the  defendants  had  agreed  to  do.  It  was 
fraudulent  in  them  to  deduct  the  amount  of  the  two  rec^pts  from 
the  execution  and  take  back  the  execution,  upon  receiving  the  pay- 
ment of  $304,52,  giving  the  orator  to  understand  that  the  execution 
was  paid,  if  at  that  time  they  intended  ever  to  revive  that  judgment. 
They  thus  induced  him  to  believe,  that  the  execution  was  cancelled, 
until  all  remedy  by  motion,  or  petition  for  new  trial,  had  become 
barred  by  the  lapse  of  time.  Livingston  v.  Hubbs,  2  Johns.  Ch.  R. 
512.  Rigal  V.  Wood  et  al.,  1  lb.  402.  Lansing  v.  Eddy,  I  lb.  51. 
Lyon  V.  Tallmadge,  14  Johns.  511. 

C,  W,  Prentiss  for  defendants. 

This  bill  is  for  a  new  trial,  in  chancery,  of  a  suit  at  law,  where 
the  defendant  at  law,  had  a  perfect  defence  at  law  as  he  alleges,  and 
neglected  to  avail  himself  of  it.     The  following  authorities,  among 
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othen,  show  that  the  bill  cannot  be  sustained.  15  Vt.  78.  13  Yt 
477.  18  Johns.  515.  2  Vt.  161.  2  Story's  £q.  174.  Hard.  173. 
1  Bibb  173.  CodLe36,  175.  3  Dessau.  323.  4  lb.  422.  1  £.  C. 
L.  534.  2  H  dz.  Mumf.  453.  1.  Johns.  Cas.  436.  6  Ham.  82.  1 
Johns.  Ch.  R.  49,  91,  320.  6  lb.  87.  4  Johns.  510.  14  lb.  63. 
12  lb.  183.  8  Vin.  542.  Pettes  et  al.  y.  Bank  rf  Whitthail,  17 
Vt.435. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  case,  which  is  certainly  very  peculiar 
in  its  facts  and  circumstances,  but  not,  we  think,  involving  any  dif- 
ficulty in  its  principles.  That  creditors  should  seriously  insist  upon 
collecting  two  hundred  dollars  from  the  receipt  man,  in  the  name  of 
the  sheriff,  tifter  the  original  debt  is  confessedly  paid,  is  a  case, 
which  it  is  believed  will  not  often  occur.  It  Is  one,  which  needs 
only  to  be  stated,  to  have  its  injustice,  severity  and  cruelty  felt  by 
all,  whose  hearts  are  not  wholly  callous  to  every  generous  sentiment, 
and  equally  indifferent  to  all  the  distinctions  between  right  and 
wrong,  except  so  far  as  these  distinctions  are  recognized  and  en» 
forced  by  the  municipal  law. 

But  when  it  is  considered,  that  the  judgment  against  the  receipt 
man  was  merely  collateral  to  the  debt,  that  it  was  for  the  benefit 
and  security  of  the  sheriff  merely,  and  that,  when  his  obligation  to 
the  creditor  was  gone,  that  was  ^one  too,  (unless  the  debtor  had 
claims  upon  him, — which  is  not  claimed  here,)  this  judgment  against 
this  orator  becomes  a  mere  dead  letter  by  the  payment  of  the  debt 
to  tlu  creditors.  That  is  confessedly  paid ;  and  this  may  be  shown 
in  any  suit  by  the  creditors,  whether  against  the  debtor^  or  his  per- 
sonal representative,  or  the  sheriff;  for  none  of  them  are  any  way 
affected  by  this  judgment  between  the  sheriff  and  the  receipt  man. 

1 .  If  the  sheriff  should  collect  the  money  upon  this  judgment,  the 
creditors  could  not  compel  him  to  pay  it  to  them.  For  in  order  to 
do  that,  they  must  show,  that  some  portion  of  their  debt  still  subsists. 
Neither  could  the  sheriff  justify  himself  in  paying  it  to  the  creditors; 
but  he  must  pay  it  to  Houghton,  or  his  representatives,  who  are  lia- 
ble to  indemnify  this  plaintiff.  Thus  the  very  money,  sought  to  be 
recovered  of  this  plaintiff  upon  this  judgment,  must  ultimately  go 
back  into  his  hands  again.     And  to  prevent  circuity  of  action,  equity 

will  interfere  and  enjoin  the  suit 
.74 
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8.  The  judgment  against  the  receipt  man,  being  merely  GoOsteral« 
u  HI  the  nature  of  a  penalty ;  and  equity  will,  in  all  cases  of  a  penal- 
ty, inteifere  to  restrict  the  party  to  the  recovery  of  a  penalty  to  the 
sum  actually  due.  This  was  the  only  remedy,  before  the  statntea  giv* 
ing  courts  of  law  the  right  to  exercise  chancery  powers  in  cases  of 
suits  upoli  penal  bonds.  This  was  the  ground  of  the  great  controrer- 
sy  between  courts  of  law  and  equity,  in  regard  to  the  independence 
of  their  several  jurisdictions  of  each  other,  so  long  ago  as  the  time 
when  Sir  Thomas  More  held  the  office  of  Lord  High  ChancellcM'. 
Of  him  it  is  said,  that,  when  the  judges  of  the  common  law  courts 
complained  of  his  interfering  in  the  enforcement  of  their  judgments 
for  the  penalty  of  bonds,  he  suggested,  that  they  should  only  render 
judgment  for  the  sum  actually  due,  which  they  declined  accedin||r 
to ;  that  the  chancellor  then  swore  an  oath,  in  the  horrid  language  of 
the  times,  by  the  beard  of  the  Almighty,  that  just  so  long  as  the 
courts  of  law  continued  to  render  such  judgments,  he  would  enjmm 
Hem, 

S.  When  we  look  at  the  monstrous  injustice  of  the  claim  put  forth 
in  the  defence  to  this  bill,  and  the  ground  upon  which  it  is  put,  thai 
the  court  of  chancery  can  give  no  relief,  if  they  would,  and  consider 
the  proof  in  the  case,  which  tends  very  conclusively  to  show,  that, 
with  the  creditors,  it  has  been  matter  of  deliberate  purpose  to  keep 
the  orator  along,  with  declarations  that  they  considered  the  debt 
paid,  or  intimations  from  their  conduct,  which  they  must  have  known 
he  would  so  interpret,  until  his  remedy  by  petition  for  new  trial  was 
gone  by  lapse  of  time,  and  then  pursue  the  judgment  against  the 
plaintiff, — in  view  of  these  facts  there  can  be  little  doubt  a  court  of 
equity  might  enjoin  the  judgment  upon  the  mere  ground  of  fraud. 
And,  if  it  could  be  done,  one  would  hardly  hesitate  reverently  to 
adopt  the  sentiment  of  Chancellor  More,  in  how  much  soever  milder 
forms  of  speech  he  would  choose  to  e3q>ress  himself.  Such  out* 
rageous  attempts  at  oppression  and  injustice  cannot  fail  to  produce 
corresponding  sentiments  of  indignation  in  all  honest  hearts.  And  if 
the  chancellor  of  this  district  never  makes  any  less  just  decrees,  than 
the  one  in  the  present  case,  he  will  never  find  my  voice,  while  I 
hold  a  seat  in  this  court,  in  favor  of  reversing  them. 

Decree  of  the  chancdlor  affirmed,  with  additional  costs. 


CASES 

ARGUED   AND   DETERMINED 
IN  THB 

SUPREME  COURT 

OF  THB 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  LAMOILLE. 
BfAY  Term,  1847. 


^  PRESENT, 

UoN^SAAC  F.  REDFIKLD,  ^ 
Hoir.  DANIEL  KELLOGG,     f  a..,.,a«,  Jnn«-. 
Hon.  HILAND  HALL.  (  Amiitaht  Joposi. 

Hon.  CHARLES  DAVIS,        ) 


Paul  T.  Sweet  v.  John  Harding. 

A  tender,  made  in  the  abeenee  of  the  partj,  to  whom,  by  the  tenne  of  the  centract, 
it  if  required  to  be  made^mnet  be  made  before  the  mmnkng  of  the  da/  on  which 
tlie  contract  falla  doe.  And  there  ia  no  diffiarence,  in  thia  reapect»  betpretn  a 
tender  of  monej  and  apecific  artidee. 

A  lender  of  rent,  on  the  day  en  wlueh  the  aame  falls  due,  made  to  the  leamir,  ai 
a  late  boar  fai  the  evening,  b  a  Talid  tender.  ThomoM  ▼.  floydm  ct  at,  Wind- 
eof  Co.,  July  Term,  184$,  cited  by  Ksi^looo,  J. 

AgsvMPsiT  upon  a  promisscvy  note^  dated  March  8,  1844^  for 
f^,55,  payable  to  the  plaintiff,  or  bearer,  in  good,  sdeable  neat 
cattle,  over  one  year  old  and  not  over  eight  yeara  old,  the  fifth  di^ 
of  October,  or  in  good  clean  grain  in  January  following,  to  be  deliv- 
ered at  the  defendant's  dwelling  house.  The  defendant  pleaded, 
thaC  on  the  31st  day  of  January,  1845,  he  tendered  good  clean  grun, 
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to  the  amount  of  the  note,  at  his  dwelling  house.  Trial  by  the  coart, 
December  Term,  1845, — ^Royce,  J.,  presiding. 

On  trial  the  plaintiff  produced  the  note  described  in  his  declarar 
tion, — ^the  execution  of  which  was  admitted.  The  defendant  then 
proved,  that  on  the  thirty  first  daj  of  January,  1845,  he  procured  a 
sufficient  quantity  of  good  clean  grain  to  pay  the  note,  and  brought 
the  same  to  the  dwelling  house  then  occupied  by  him  in  Lowell,  and 
there,  after  dark,  in  the  fore  part  of  the  evening,  tendered  and  set 
apart  the  grain  in  payment  of  the  note.  This  was  done  by  candle 
light,  and  the  plaintiff  was  not  present ;  and  the  same  grain  was  kept 
by  the  defendant  at  his  dwelling  house  from  that  time  to  the  time 
of  trial,  ready  for  the  plaintiff. 

Evidence  was  also  given  in  reference  to  the  question  whether  the 
tender  was  made  at  the  proper  place ;  but  as  this  question  was  not 
decided,  the  evidence  need  not  be  detailed. 

The  plaintiff  insisted,  that  the  tender  was  made  too  late  in  the 
day,  and  that  it  should  have  been  made  by  day  light^but  the  court 
decided,  that  the  tender  was  made  at  a  proper  time,  and  rendered 
judgment  in  favor  of  the  defendant.    Exceptions  by  plaintiff. 

Wires  and  White  for  plaintiff. 

Poland  for  defendant. 

The  opini<m  of  the  court  was  delivered  by 

Kbllogo,  J.  Upon  the  hearing  in  this  court  two  questions  have 
been  presented  for  consideration. 

1.  The  plaintiff  insists,  that  the  tender  was  not  made  in  time,  and 
consequently  that  the  same  cannot  be  sustained.  We  are  aware, 
that  the  opinion  has  prevailed  to  some  extent,  that,  in  order  to  make 
a  legal  tender  of  either  money,  or  specific  articles,  it  must  be  made, 
not  only  on  the  day  specified  in  the  contract,  but,  in  the  language 
of  some  of  the  old  authorities,  at  the  uttermost  convenient  time  of 
the  day,  and  before  the  sitting  of  the  sun,  or  at  least  before  dark  ; 
and  authorities  are  often  cited  to  sustain  that  position.  Indeed,  in  the 
case  at  bar,  a  dictum  from  Swift's  Digest  has  been  cited  to  that  effect 
But  it  is  believed,  that  those  auth(H-ities,  when  examined,  will  be  found 
to  apply  to  those  cases,  only,  where  the  tender  is  made  in  the  absence 
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of  the  partj,  to  whom*  by  the  terms  of  the  eontract,  the  tender  it 
required  to  be  made.  To  such  cases  these  authorities  are  applica- 
ble and  are  unquestionably  good  law.  But  it  was  held  by  this  court, 
in  the  case  of  Thomas  v.  Harden,  Windsor  Co.,  July  T.  1846,  that 
a  tender  of  rent  on  the  day  on  which  the  same  fell  due,  made  ^o  the 
lessor,  at  a  hUe  hour  in  the  evening,  was  a  valid  tender.  Nor  is  there 
any  difference,  in  that  reqpect,  between  a  tender  of  money  and  spe- 
cific articles.  I^artup  t.  Macdonald,  46  E.  C.  L.  583.  To  this 
extent  we  understand  the  authorities  to  go ;  and  we  are  not  aware 
that  they  go  any  farther. 

In  the  case  at  bar,  the  plaintiff,  the  payee  of  the  note,  did  not  at' 
tend  on  the  day  and  at  the  place  specified  in  the  contract  for  the 
performance  of  the  same.  If,  then,  the  defendant,  in  the  absence 
of  the  pUdnliff,  would  have  discharged  himself  from  the  contract 
by  a  legal  tender,  he  should  have  made  the  same  before  the  evening 
of,lhe  day,  on  which  the  contract  fell  due.  The  tender  not  having 
been  so  made,  the  same  was  invalid ,-  and  for  this  cause  the  judg- 
ment of  the  county  court  must  be  reversed. 

2.  A  farther  question  has  been  made  and  discussed,  in  relation 
to  the  place  where  the  tender  was  made ;  but  inasmuch  as  the  case 
is  disposed  of  by  the  previous  question,  it  is  unnecessary  to  express 
any  opinion  upon  this. 


Orrin  Perkins  o.  Horace  Dana  and  Elihv  Htde. 

Where  certain  territory  had  been,  for  the  space  of  thirty  years,  nndentood  to  be 
pari  of  the  jail  limits  of  a  county,  and  had  been  aeqniesced  in  as  each,  by  all 
concerned  during  that  time,  it  was  held,  that  it  mast  be  treated  as  in  fact  part 
of  the  jail  limits,  and  that  a  prisoner's  going  thereon  woald  be  no  breach  of  hia 
bond, — as  decided  in  Daumer  elal.y  Dana  d  al  ante.,  page  8S8. 

A  new  trial  will  not  be  granted  on  petition  of  the  plaintiff,  in  an  action  upon  a  jail 
bond,  nnleas  he  fiuled  in  his  former  trial  through  some  fraad  of  the  defendant. 
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In  thk  cam,  which  ww  as  action  npon  a  jail  bond,  the  plaiBtiff»  m  trial,  §af<a 
evidence  to  prove  ten  distinct  breaches  of  the  bondf  all  committed  in  open  dajr 
light,  and  in  the  most  public  manner  ;  bnt  he  failed,  opon  this  evidence,  to  ob- 
tain a  verdict ;  and  the  sopreme  court  refused  to  grant  him  a  new  trial,  upon 
a  peUtion  setting  forth,  that,  nnee  the  former  trial,  he  had  discovered  evideneo 
of  two  other  breaches,  committed  in  similar  maaner. 

Debt  upon  a  jail  bond.  Plea,  nan  eU  faeium^  with  notice  of 
apecial  matter  of  defence,  and  trial  by  jnrj,  December  Term,  1645,— 
RoTCB,  J.,  presiding. 

On  trial  a  qnestion  arose  as  to  the  .true  limits  of  the  liberties  of 
the  jail  in  Orange  county, — ^the  facts  being  the  same-  as  reported  in 
the  case  of  Downer  et  ai,  ▼.  Dana  ei  al.,  ante,  page  338,  where  the 
same  question  arose.  The  county  court  gare  the  jury  the  same  in- 
stmctions,  in  substance,  as  in  that  esse. 

Verdict  for  defendants.    Exceptions  by  plaint. 

After  the  suit  had  been  entered  in  the  supreme  court,  the  plain- 
tiff preferred  to  that  court,  a  petition  for  a  new  trial,  setting  forth 
that  the  jail  bond  in  suit  was  the  property  of  one  Solomon  Downer, 
that  this  action  was  commenced  by  Downer,  for  his  own  benefit,  in 
the  name  of  this  plaintiff,  and  that,  since  the  trial  in  the  coonty 
court,  Dawner  had  discovered  new  and  materia]  evidence.  The 
substance  of  this  evidence  is  sufficiently  detailed  in  the  opinion  of 
the  court. 

A  hearing  was  had  upon  the  petition  for  a  new  trial  at  the  same 
time  with  the  trial  of  the  case  upon  the  exceptions. 

Poland  and  8maiky  for  plaintiff, 

for  defendants. 

The  opinion  of  the  court  was  delivered  by 

&BDFIELD,  J.  The  question  raised  in  the  present  case,  upon  the 
exceptions,  was  virtually  decided  by  this  court,  upon  the  present 
circuit,  in  the  county  of  Windsor.*  It  was  there  held,  that,  if  jail 
limits  de  facto  existed  for  such  a  length  of  time,  as  is  shown  in  the 

^Dovftur  et  al,  v.  Jkma  d  al,^  ante,  page  838. 
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pteaeat  ease,  it  did  raise  an  irrefragable  presumption,  against  aU  the 
world,  that  they  existed  dejure.  Any  other  constrnetion  would  do 
violence  to  reason  and  to  justice.  The  bond  is  taken  with  reference 
to  the  existing  jail  limits.  The  jail  limits  are  a  matter  of  fact,  a 
definite  object,  as  much  as  a  farm,  or  a  stream  of  water.  When 
once  set  out  by  the  proper  authority,  they  ha?e  a  legal  existence,  us 
set  out,  as  much  as  any  judgment  of  this,  or  any  other  court ;  and 
the  validity  of  the  one,  or  the  other,  does  not,  in  any  sense,  depend 
upon  the  perfect  wisdom,  or  strict  legal  correctness,  in  every  point, 
of  the  decision,  but  upon  the  fact,  that  it  is  the  decision  of  thepr<^ 
er  tribunah  Judgment  affirmed. 

The  petition  for  a  new  trial  certainly  presents  a  somewhat  singd-* 
lar  case.  Upon  the  trial  in  the  county  court  the  plaintiff  gave  evi- 
dence tending  to  prove  ten  distinct  breaches  of  the  Ixmd  between 
the  12th  of  April,  1839,  and  the  2d  of  April,  1843,  all,  except  one 
of  them,  committed  in  open  dap  light,  and  in  the  most  public  man' 
ner.  He  now  asks  for  a  new  trial,  that  he  may  introduce  testimony 
tending  to  establish  two  other  breaches  of  the  bond.  This  newly 
discovered  evidence  is  not  technically  cumulative.  But  in  a  matter 
like  this,  addressed  to  our  discretion,  we  naturally  ask  ourselves, 
how  the  plaintiff  can  expect  to  succeed  with  testimony  of  twelve 
such  breaches,  when  it  is  obvious,  that  he  failed  in  convincing  the 
jury  of  the  truth  of  any  one  of  the  ten,  mainly  in  consequence  of  the 
multiplicity  of  evidence,  which  he  adduced  to  so  many  separate  and 
distinct  breaches.  In  a  matter  of  this  kind,  which,  if  done  at  all, 
would  be  likely  to  be  done  covertly,  the  very  excess  of  testimony  indu- 
ces a  suspicion  of  its  genuineness ;  so  that  the  newly  discovered  evi- 
dence lessens,  instead  of  increasing,  the  probability  of  the  plaintiff's" 
being  aUe  to  convince  a  jury  of  its  not  being  in  some  manner  sm^-- 
taken,  or  misapplied,  1{ genuine  coin,  of  a  particular  description,  is- 
known  to  be  scarce,  or  if  a  particular  person  is  not  supposed  to  have 
the  means  of  possessing  much  money,  the  finding,  in  the  one  case, 
a  large  quantity  of  the  specified  c<Hn,  and  the  finding,  in  the  other,, 
much  money  in  the  possession  of  the  particular  person,  does  induce 
a  suspicion  of  its  ^ciiaitnciies5. 

In  the  present  case,  I  think  that  the  very  fact,  that  the  pfaintiff' 
was  able  to  give  evidence  often  distinct  breaches,  Sind.  nme  of  then 
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in  so  open  and  ndorimis  a  manner,  could  not  bat  raise  some  a|>pr»* 
henftion^  that  there  must  be  some  mistake  in  the  matter,  somewhere. 
This  apprehension  is  not  at  all  diminished  by  the  newly  discovered 
evidence. 

We  think,  also,  that  for  another  reason  the  new  trial  in  the  prea^ 
ent  case  should  be  denied.  Because  the  court  should  never  grant 
a  new  trial,  in  favor  of  the  piaintif,  in  a  suit  upon  a  jail  hand,  un- 
less he  failed  in  hb  former  trial  through  some  fraud  of  the  defend- 
ant,— which  is  not  here  pretended.  This  class  of  acti<Mis  certainly 
operates  with  great  severity  upon  bail,  and  ought  not  to  be  favored. 
There  are  few  states,  where  a  momentary  departure  from- the  limits 
of  the  jail  yard  implicates  the  bail  in  an  absdute  liability  for  the 
whole  debt.  And  if  it  were  now  of  any  importance,  I  think  such  a 
law  would  not  long  remain  in  this  state.  We  think,  at  all  events, 
that  a  plaintiff  could  very  seldom  be  entitled  to  a  new  trial  in  a  case 
upon  jail  bond. 

Petition  dismissed,  with  costs. 


"EtiJAH  R.  Green  v.  Joel  Shurtliff  and  Jambs  Bell. 

'^e  statate,  allowing  a  defendant,  afler  a  suit  has  been  commenced,  and  ontil 
*three  days  before  the  sitting  of  the  conrt  to  which  the  writ  is  made  retainable, 

to  tender  to  the  plaintiff  the  amonnt  of  bis  demand  and  the  costs  to  that  time,— 
>&eT.  St.,c.  106,  §  6, — was  not  intended  to  extend  the  right  of  making  a  tender  lo 

other  actions,  than  those  in  which  a  tender  might  be  made  at  common  law; 

bat  the  object  of  it  was,  to  allow  a  lender- after  action  broi^ght, — which,  without 

the  statute,  could  not  be  made. 

At  common  law  atender  may  be  made  in  all  cases,  where  the  demand  is  in  the 
nature  of  a  debt,  when  the  sum  due  is  either  certain,  or  capable  of  being  made 
certain  by  mere  computation;  but  it  is  not  allowed,  when  the  aotion  is  for  nib- 
liqaidated  damages,  the  amount  of  which  is  to  be  determined  by  the  ezwoiie 
of  discretion  by  a.  jury. 
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la  teinfadaa  span  a  reeognianoe  entered  into  for  the  proaeention  of  an  appeal, 
a  claim  lor  additional  costa  depends  upon  mere  matter  of  compntation;  and  to 
this  claim  a  tender  may  be  pleaded; — ^bat  a  claim  for  iotervenbg  damages, 
which  must  depend  upon  the  loss  the  plaintiff  may  have  sustained  by  the  delay, 
in  the  failare  of  the  collection  of  his  debt,  either  in  whole,  or  in  part,  by  the 
change  of  circnmstances  of  the  debtor,  is  nnliqnidated,  depending  vpon  the 
fining  of  the  jury;  and  to  this  claim  a  tender  cannot  be  pleaded. 

Where  the  declaration,  in  such  case,  mclodes  a  claim  for  additional  costs,  and 
also  for  intenrening  damages,  a  plea  of  tender  to  the  entire  declaradon  is  bad 
on  general  demurrer; — helper  Hali.,  J.,  the  defendant  might,  in  sach  ease, 
have  pleaded  a  tender  of  the  additional  costs,  and  traTersed  the  a«ignment  ^ 
the  breach  for  intervening  damages. 

Where  the  plaintiff,  in  snch  case,  claims  to  recover  intervening  damages,  the  de- 
fendants may  show  the  real  condition  of  the  appellant's  property,  at  the  time 
final  jadgment  was  obtained  against  him  in  the  suit  appealed ;  and  they  may  do  • 
this,  notwithstanding  the  sheriff,  to  whom  the  execution,  tssned  npon  that  jodg- 
ment,  was  delivered  for  collection,  returned  thereon  that  he  could  find  no  prop- 
erty of  the  execution  debtor. 

In  this  case  both  parties  took  exceptions  in  the  oonnty  comt,  and  the  jvdgment 
being  afllrmed  in  the  sspreme  conrt,  no  costs  in  the  supreme  cout  were  allowed 
to  either  party. 

SciRs  Facias  upon  a  recognizance  for  the  prosecation  of  an  ap- 
peal from  the  jadgment  of  a  justice  of  the  peace,  in  which  the  de- 
fendant Shartliff  waa  principal,  and  the  defendant  Bell  was  surety. 
The  defendants  pleaded  nul  tid  record^  and  also  pleaded,  that,  af- 
ter the  commencement  of  this  suit,  and  more  than  three  days  he- 
fore  the  sitting  of  the  court  to  which  the  writ  was  made  returnal^ 
they  tendered  to  the  plaintiff  the  additional  costs'  m  the  appealed 
suit  and  the  interest  upon  that  judgment,  and  the  costs  which  had 
then  accrued  in  this  suit, — which  sum  they  brought  into  court. 
To  the  latter  plea  the  plaintiff  demurred ;  and  the  county  court, 
June  Term,  1843, — Rotce,  X,  presiding, — adjudged  the  plea  insu^ 
ficient; — (o  which  decision  tlie  defendants  excepted.  Upon  the 
ftrA  plea  issue  was  joined  to  the  court 

On  trial  the  plaintiff  gave  in  evidence  the  execution,  which  issued 
upon  the  original  judgment  in  favor  of  the  plaintiff  against  Shurt* 
liff,  and  the  <^cer's  return  thereon  of  nulla  bona.    The  defendant 

Bell  then  offered  evidence  tending  to  prove,  that  Shartliff,  at  the 
75 
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to  Julia  Whedock  was  not  within  the  issue,  which  was  made  by  the 
parties.  It  is  not  even  averred,  that  this  alienation  of  the  land  to 
Julia  Wheelock  was  made  with  intent  to  defraud  anyone.  This 
alienation,  at  most,  would  only  be  evidence,  that  the  defendant  justi- 
fied the  conveyance  made  to  him  by  the  Goodwins,  in  the  numner 
ttndfor  the  purpose  for  which  it  was  made.  Nor  did  this  alienation 
of  the  land  to  Julia  Wheelock  tend  to  prove,  that  the  same  was 
done  to  defraud  creditors ;  and  we  cannot  perceive  how  any  such 
legal  presumption  arises  upon  the  conveyance,  as  seems  to  hare 
been  supposed  by  the  county  court.  It  did  not,  as  we  think, 
shift  the  burden  of  proof,  and  impose  upon  the  defendant  the  neces- 
sity of  showing  that  the  conveyance  was  bonajide.  But  it  is  a  su^ 
ficient  answer  to  this  part  of  the  case,  that  it  was  not  within  the 
issue. 

If,  then,  the  plaintiff  is  entitled  to  recover  in  the  present  case,  it 
must  be  upon  the  ground,  that  the  deed  from  the  Goodwins  to  the 
defendant  was  made  and  received  with  a  fraudulent  intent,  which 
existed  in  both  parties ;  and  this  intent  must  be  found  by  the  jury. 
Brooks  V.  Clatfes  et  al,  10  Vt.  37.  If,  in  fact,  the  defendant  took 
the  conveyance  firom  the  Goodwins  in  good  faith  for  the  purpose  of 
securing  a  debt  due  to  him,  he  had  a  lawful  right  so  to  do,  and  he 
would  not  thereby  subject  himself  to  the  penalty  for  a  firaudulent 
conveyance ;  and,  in  the  judgment  of  the  court,  the  case  should 
have  been  so  put  to  the  jury.  The  charge,  we  think,  was  clearly  er- 
roneous. 

The  judgment  of  the  county  court  is  reversed* 
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Timothy  Josltn  v,  Thomas  Tract. 

Whenever  new  matter  is  introduced  in  any  of  the  pleadings  in  a  soit,  the  plea 
should  conclude  with  a  verfiication. 

Where  the  defendant,  in  an  aetien  of  trespaBs,  joitifiei  tlM  taking  of  ihe  proper^ 
by  Tirtae  of  a  rate  bill  and  warrant,  and  the  plaintiff  repliea  a  tender  of  tfao 
amount  of  the  tax  and  interest,  a  rejoinder,  that  the  defendant  was  entitled  to 
and  claimed  travelling  fees,  in  addition  to  the  tax  and  interest,  and  that  there* 
fore  the  tender  was  insufficient,  should  conclude  with  a  verification. 

If  the  collector  of  a  tax,  aAer  having  demanded  of  a  person  named  in  his  rate 
hill  the  amount  of  his  tax,  perform  travel  for  the  purpose  of  distraining  prop- 
erty for  the  payment  of  such  tax,  he  is  entitled  to  his  fees  for  such  travel;  and 
a  tender,  after  such  travel  is  performed,  of  the  amount  of  the  tax  and  interest 
is  insufficient,  if  the  collector  claims  his  travel  fees. 

A  sheriff,  holding  an  execution  for  collection,  is  not  obliged  to  receive  the  amount 
of  the  execution  and  interest,  though  tendered  to  him  by  the  debtor  belbre  any 
levy  is  made,  unless  his  fees  are  also  offered  to  him.    Kzllogg,  J. 

Trespass  for  taking  a  horse.  The  defendant  pleaded  the  gen- 
eral issue,  and  also,  in  bar,  that  he  was  collector  of  taxes  in  the 
town  of  MorristowHy  and,  as  soch,  held  a  rate  bill  and  warrant  requir- 
ing him  to  collect  a  tax  from  the  plaintiff  of  ninety-nine  cents,  that 
he  repeatedly  called  on  the  plaintiff  for  the  tax,  and  notified  him  whea 
and  where  he  would  receive  it,  that,  particularly,  on  the  fourth  day 
of  March,  1844,  he  demanded  payment  of  the  defendant,  at  Brown- 
ington, — ^which  the  plaintiff  refused, — ^that  on  the  7th  of  September, 
1844,  he  again  demanded  the  tax,  at  Brownington,  with  the  interest 
and  fees,  and  that,  upon  the  plaintiff's  refusing  to  pay  the  same,  Im 
afterwards  distrained  and  sold  the  horse  in  question, — ^whtch  was  the 
trespass  complained  of.  The  plaintiff  replied,  that  immediately  up<m 
the  first  application  of  the  defendant  to  the  plaintiff  for  the  payment 
of  the  tax,  to  wit,  at  Brownington,  on  the  31st  day  of  August,  1844, 
and  before  the  defendant  had  proceeded  to  distrain  the  horse  in  quech 
tion,  he  tendered  to  the  defendant  the  full  amount  of  the  tax  and  in- 
terest, being  one  dollar  and  twenty-five  cents,  and  that  the  defendant 
refused  to  receive  the  same.  The  defendant  rejoined,  admitting 
that  the  tender  was  made  and  refused,  as  averred  in  the  replicatioii« 
but  alleged,  that,  the  plaintiff  having  neglected  and  refused  to  pay 
the  tax  at  the  time  and  place  appointed  by  the  defendant,  and  hav- 
-    72 
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The  statate,  ander  which  this  tender  was  pleaded,  (Rer.  Sue 
chap.  106,  sec  6,)  was  not,  as  we  think,  intended  to  extend  the 
right  of  making  a  tender  to  other  actions,  than  those  in  which  a  ten- 
der might  be  made  at  common  law ;  but  the  object  of  it  was,  to  air 
low  a  tender  after  action  brought, — ^which,  without  the  statute, 
could  not  be  made. 

There  seems  to  be  no  doubt  in  regard  to  the  principle,  upon 
which  a  tender  is  allowable  at  common  law.  It  may  be  made  in  all 
cases,  where  the  demand  is  in  the  nature  of  a  debt,  where  the  sum 
due  is  either  certain,  or  is  cq>able  of  being  made  certain  hj  mere 
computation ;  but  is  not  allowed,  where  the  action  is  for  unliquida^ 
ted  damages,  the  amount  of  which  is  to  be  determined  hj  the  exer- 
cise of  discretion  by  a  jury.  Chit  on  Cont  793.  3  Stqifaens'  N. 
P.  2599. 

It  seems  too  manifest  to  require  argument,  or  iUustration,  that  the 
breaches  of  the  condition  of  the  recognizance  in  this  case,  asstgn- 
ed  in  the  declaration,  embrace  both  these  descriptions  of  daima. 
The  additional  costs  named  in  the  recognizance  are  mere  matters 
of  computation ;  while  the  intervening  damages,  which  depend  upon 
the  loss  the  plaintiff  may  have  sustained  by  the  delay,  in  the  failure 
of  the  collection  of  his  debt,  either  in  whole  or  in  part,  by  the 
change  of  circumstances  of  the  debtor,  are  manifestly  unliquidated 
damages,  which  it  is  peculiarly  the  jprovince  of  a  jury  to  estimate. 
To  this  part  of  the  claim  we  think  a  tender  could  not  be  made ;  and 
as  the  plea  of  tender  applies  to  this  part  of  the  declaration,  as  well 
as  to  the  others,  we  feel  constrained  to  hold  it  insufficient  and  bad. 

It  is  not  intended  to  say,  that  a  plea  of  tender  could  not,  onder 
any  circumstances,  be  available  in  an  action  upon  a  recognizance  of 
this  description.  It  has  long  been  held  in  this  state,  that  a  matter 
of  defence,  which  goes  only  to  a  part  of  the  plaintiff's  claims,  may 
1)0  pleaded  to  so  much  as  it  tends  to  meet  State  TVeasurer  v. 
Holmes,  4  Vt  110.  In  Carpenter  v.  Brings,  15  Vt  34,  which  was 
debt  on  a  jail  bond,  it  was  held,  that  a  plea  of  payment  of  a  part  of 
the  plaintifi^s  claim  was  good  for  so  much  of  the  declaration,  as  it 
professed  to  answer ;  but,  as  there  was  no  answer  to  the  residue  of 
the  declaration,  the  plaintiff  had  judgment  If  the  defendants,  in 
this  case,  had  pleaded  a  tender  of  the  additional  coets,  and  traversed 
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the  assignment  of  the  breach  for  intervening  damages,  it  is  not  seen 
why  the  whole  declaration  would  not  have  been  well  answered.  Tn 
such  case,  if  the  plaintiff  failed  to  prove  any  intervening  damages, 
the  defendants  would  have  had  judgment.  But  if  there  were  inter- 
vening damages,  the  tender  would,  of  course,  have  been  unavailing. 
We  see  no  mode,  consistent  with  the  principles  of  law  and  the 
rules  of  pleading,  by  which  any  greater  effect  could  be  given  to  a 
tender,  in  cases  of  this  description,  than  to  make  it  effectual,  where 
there  is  no  real  claim  for  unliquidated  damages.  This  decision  upon 
the  substance  of  the  plea  renders  any  examination  of  its  particular 
alleged  defects  unnecessary. 

The  plea  of  tender  having  been  overruled  by  the  county  court,  a 
question  arose,  upon  the  assessment  of  damages,  in  regard  to  the 
admission  of  evidence ;  upon  which  the  plaintiff  excepted  to  the 
ruling  of  the  court ;  and  that  question  has  also  been  argued  before 
us.  The  plaintiff  having  introduced  the  execution  issued  at  the 
date  of  the  judgment  in  the  original  suit,  with  the  officer's  return  of 
nulla  bona  thereon,  the  defendant  was  allowed  to  prove,  notwith- 
standing such  return,  that  the  debtor  had,  at  the  date  of  the  judg- 
ment and  of  the  return,  personal  property,  subject  to  attachment, 
upon  which  the  execution  might  have  been  levied.  The  inquiry  as 
to  the  condition  of  the  property  of  the  debtor  was  proper,  in  ascer- 
taining the  damages  the  plaintiff  had  sustained  by  the  delay ;  and 
we  do  not  think  the  defendants  were  estopped,  by  the  officer's  re- 
turn, from  showing  the  real  condition  of  the  debtor's  property.  The 
result  is,  that  the  judgment  of  the  county  court  is  affirmed. 

.  Both  parties  having  excepted,  and  the  exceptions  of  neither  hav- 
ing prevailed,  neither  is  entitled  to  costs  in  this  court. 
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Joshua  Sawyer  v.  Joseph  Doane. 

An  execution  i«aed  by  a  justice  of  the  peace,  which  is  renewed  by  ecaaing  Umb 
date  and  inaerting  a  new  date,  after  it  has  been  delivered  to  an  officer  for  ooUec- 
tion,  but  before  lerrice  has  been  made,  and  within  its  life,  is  not  thereby  ren- 
dered absolately  void,  so  that  it  may  be  set  aside  on  audita  quarda. 

Audita  Querela,  broaght  to  set  aside  an  execution  against  the 
plaintiff.  Plea,  the  general  issue,  and  trial  by  jury,  June  Term, 
1846, — RoTCE,  J.,  presiding. 

On  trial  it  appeared  that  the  execution  in  question  was  originally 
issued  with  Ihe  date  of  August  27,  1842,  and  that,  when  it  had 
nearly  expired,  and  after  it  had  been  delivered  to  an  officer  for  col- 
lection, but  before  any  service  had  been  made,  the  justice,  who  sign- 
ed it,  altered  its  date,  at  the  request  of  the  creditor,  to  September 
27,  1842,  and  that  it  was  then  served  by  arresting  the  body  of  the 
plaintiff. 

The  county  court  rendered  judgment  for  the  defendants.  Excep- 
tions by  plaintiff. 

L.  P.  Poland  and  J,  Bamyer  for  plaintiff! 

Wires  and  White  for  defendant 

Bt  the  Court.  It  is  impossible  to  admit,  that  an  execution 
issued  by  a  justice  of  the  peace,  and  which  is  revived,  (or  renewed, 
as  It  is  usually  denominated  in  this  state,)  by  carrying  the  date  for^ 
wardfis  therefore  absolutely  void,  so  that  it  may  be  set  aside  by  audi- 
ta querela.  The  practice  may  not  be  the  most  judicious,  perhaps, — 
certainly  not  the  most  clerJciike ;  but  we  see  no  good  reason,  what- 
.ever,  to  consider  such  an  execution  void. 

f^oTs  by  EzDrisLO,  J.  The  court  eeteemed  the  above  eaae  as  worAy  of 
being  reported,  as  matter  of  practice,  in  order  to  diaconrage  what  was,  at  one 
time,  very  common  in  thia  state, — 00  mach  so,  as  to  have  acquired  a  technical 
name  almost, — ^that  of  **  renawimg  "  executions  by  carrying  the  datt  forward.  This 
is  a  practice,  which  it  is  presumed  is  coeval  with  the  existence  of  the  State,  and 
which  was,very  probably,  brought  here  from  Connecticut,— from  whence  we  derive 
much  of  our  kBiionser9ito,or  hcd  common  Imo.    Hie  practice  is  stiil  Banetioned 
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theie^  we  infer  from  the  caie  oTJRpberii  t.  ChurckfVf  Coim.l429«-where  ihe  court 
held,  that  the  rmnoed  ezecotion  is  to  all  inteoti  the  iome  extetOion  it  was  before 
its  renewal,  and  not  an  o/ios,  in  any  sach  sense  as  to  reqnire  the  officer  levying  the 
same  to  begin  de  novo,  Thb  does  seem  to  ns  carrying  the  matter  farther,  than 
IS  entirely  consistent  Bat  the  decision  there  made  is  no  doubt  jostifiable  vpon 
other  less  objectionable  grounds, — ^that  is,  that  no  demand  upon  the  debtor  is  nec- 
easary  to  the  validity  of  the  levy  of  an  execution  upon  real  estate.  This  is  the 
settled  Uiw  of  this  and  some  other  of  the  Aroeiican  States, — thus  treatmg  the 
statute  as  diredory  to  the  officer,  and  making  him  liable,  in  an  action  upon  the 
case,  for  omitting  the  demand,  but  regarding  the  Uoy  as  vaM, 


HussELL  B.  Hyde  o.  Gamaliel  Taylor  aNd  loifN  T. 
Matthews. 

The  statute,— Rev.  St  c.  42,  $  4Sr-'which  authorizes  the  supreme  court,  upon 
petition,  to  vacate  an  irregular  levy  of  execution  upon  real  estate,  is  not  restric- 
ted to  defects  which  are  apparent  upon  the  face  of  the  levy, — ^bnt  extends  to  a 
case,  where  the  officer,  intending  to  levy  upon  the  life  estate  of  the  debtor  in 
land,  subject  to  a  mortgage,  by  mistake  caused  the  fee  simple  to  be  appraised, 
and  levied  upon  the  entire  equity  of  redemptioa. 

That  statute  is  remedial,  and,  as  such,  should  receive  a  liberal  construction,  so^ 
as  to  advance  the  remedy. 

This  was  a  petition  to  the  supreme  court  to  vacate  the  lery  of  an 
execution,  in  favor  of  the  plaintiff  against  the  defendants,  upon  land 
of  the  defendant  Taylor,  and  was  founded  upon  the  Revised  Stat- 
utes, chapter  42,  section  43. 

It  appeared,  that  the  execution  in  question  was  placed  by  the 
plaintiff  in  the  hands  of  one  Noyes,  constable  of  Hydepark,  with  di- 
rections to  levy  it  upon  certain  land,  subject  to  a  mortgage,  in  which 
Taylor  had  a  life  estate,  and  that  the  officer  attempted  to  levy  upon 
the  life  estate,  but,  by  mistake,  the  appraisers  appraised  the  fee  sim- 
ple, and  ascertained  the  value  of  the  equity  of  redemption  by  de- 
ducting the  amount  of  the  mortgage  from  that  sum,  and  the  officer 
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levied  upon  the  entire  eqaity  of  redemption,  thos  ascertainad,  in- 
stead  of  levying  upon  the  life  estate.  The  return  was  m  the  farm, 
given  in  the  Revised  Statutes  as  a  levy  upon  land. 

BmMty  Sf  Phelps  for  petitioner. 

Upon  the  facts  found  it  would  seem,  that  the  levy  was,  in  the 
language  of  the  statute,  "  irregular,  informal,  and  not  made  accord* 
ing  to  the  strict  rules  of  law,''  and  that  the  title  derived  therefrom 
is  doubtful,— -so  that,  under  that  statute,  the  petitioner  is  entitled  to 
have  the  levy  corrected. 

Poland  and  Wires  4*  White  for  defendants. 

1.  The  statute  does  not  include  a  levy  defective  in  substance  as 
to  the  subject  matter ,  but  includes  all  matters  of  form.  It  cannot 
be  extended  to  a  levy  on  the  wrong  land,  or  a  levy  on  land  instead 
of  the  equity  of  redemption,  or  a  levy  on  the  land,  instead  of  a  life 
estate.     Bell  v.  Roberts,  13  Vt.  582. 

2.  In  order  to  bring  the  case  within  the  statute,  there  must  appear, 
upon  the  face  of  the  return  itself,  some  irregularity,  or  informality, 
or  some  defect  which  shows  that  the  levy  was  not  made  aecordiDg 
to  the  strict  rules  of  law.  The  return  is  literally  after  the  form 
given  in  the  statute. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  words  of  the  statute,  under  which  this  pro- 
ceeding is  had,  are,  that  when  the  levy  shall  be  "  irregular,  infor- 
mal, or  not  according  to  the  strict  rules  of  law,  so  that  the  title  shall 
be  doubtful,"  this  application  may  be  made  to  this  court,  and  the 
lieVy  be  vacated,  or  affirmed,  as  the  case  may  require,  upon  hearing. 

It  is  claimed,  that  the  present  remedy  is  confined  to  those  defects, 
V^hich  are  apparent  upon  the  face  of  the  levy.  But  we  think  not 
"Such  clearly  is  not  the  language  of  the  statute.  That  is  extensive 
enough  to  reach  almost  every  case  of  defective  levy.  Before  the  eo- 
i^cting  of  the  present  statute,  it  had  been  decided  by  this  court,  that, 
when  the  defect  was  apparent  upon  the  record,  a  new  execution 
anight  be  obtained  by  scire  facias.  Royce  v.  Strong,  11  Vt  248. 
Such  had  long  been  the  understanding  of  the  profession,  before  any 
such  remedy  as  the  present  was  first  provided  by  statute  in  1837,— 


MAY  TERM,  1847.  601 


Hyde  v.  Taylor  et  aL 


which  fonned  the  basis  of  the  present  Revised  Statutes,  upon  that 
subject  But  when  the  defect  did  not  appear  of  record,  neither 
debt  nor  scire  facias  would  lie.  That  seems  to  us  to  have  been  one 
of  the  evils  intended  to  be  remedied  by  the  statute.  And  now,  for 
this  court  to  so  construe  this  act,  as  to  exclude  the  very  cases  in- 
tended to  be  reached,  would  be,  in  effect,  to  repeal  it  by  construc- 
tion. 

It  is  also  a  remedial  statute,  of  a  highly  beneficial  character,  for 
the  relief  of  faithful  officers,  who,  through  inadvertence,  or  error  in 
judgment,  or  other  cause,  have  failed  to  comply  with  all  the  requisites 
of  the  law,  and  should  receive  a  large  and  liberal  construction,  so 
as  to  advance  the  remedy  and  prevent,  or  cure,  the  evil. 

The  levy  is  vacated,  and  a  new  execution  awarded. 
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Kellt  «.  Haskell. 

WlMre  tte  phmtiff  recovered  judgment  in  die  eowt  bekrar,  end  the  delodttit 
filed  ezoeptioiie,  but  ezecatioQ  was  not  sU/ed,  and  the  defendant  n^leeted  to 
ptoeecnte  the  case  m  this  coort.  it  was  held,  that  this  conrt  wonid  a£Bnn  the 
jodgroent,  and  also,  that  the  plaintiff  was  entitled  to  costi  in  this  ooart,  unless 
be  bad  reasonable  notice,  in  writing,  before  the  commencement  of  the  term, 
that  the  case  would  be  abandoned. 

In  this  case  the  county  court  rendered  judgment  for  the  plaintifft 
and  the  defendant  tendered  a  bill  of  exceptions,  which  was  allowed^ 
and  the  case  was  passed  to  this  court;  but  execution  was  not 
stayed.  In  this  court  the  defendant  did  not  prosecute  bis  excep- 
tions, and  a  question  was  made  to  the  court  in  regard  to  the  form^ 
in  which  judgment  should  be  entered  up  for  the  plaintifil  The 
plaintiff,  ha7ing  collected  the  amount  of  his  judgment,  on]y  de- 
sired to  be  made  safe  in  regard  to  retaining  it,  and  to  recover  kis 
costs  for  defending  against  this  proceeding. 

The  Court  said,  they  thought  the  party  entitled  to  cost  for  de- 
fending this  proceeding  upon  exceptions,  unless  he  was  reasonably 
satisfied,  before  the  session  of  the  court,  that  it  would  be  abandoned ; 
that  to  defeat  his  claim  for  cost,  the  practice  of  the  court  would 
seem  to  require  that  the  notice  should  be  in  writing ;  that  although, 
in  a  case  where  the  execution  is  not  stayed,  there  is  no  positive  ne- 
cessity that  the  judgment  should  be  here  affirmed,  yet  that  that  is 
the  usual  course  and  the  correct ybrm  of  entering  up  the  judgment ; 
and  judgment  was  thereupon  so  entered  up  in  this  case. 
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Hazen  0.  Hazen. 

Temporary  alimony  not  allowed  to  tho  wife,  to  enable  her  to  prepare  her  defanoa 
to  a  Hbel  (or  diroree,  preferred  by  the  bnabaad. 


This  w&b  a  libel  for  diroree,  brought  by  the  basband,  which 
resisted  by  the  wife.  The  counsel  upon  the  part  of  the  wife  moved 
the  court  to  allow  her  temporary  alimony  during  the  pendency  of 
the  libel, — chiefly  to  enable  her  to  prepare  her  defence. 

The  Court  denied  the  motion,  upon  the  same  ground  as  in  the 
case  of  Harrington  r.  Harrington^  10  Vt  505. 
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January  Term,  1846. 
(CoBtinn«d  ftom  VoL  18,  pafs  eiX] 


Jbrusha  Brown  o.  Josiah  Datib,  and  Jambs  M.  Hackett, 

Trustee. 

[BuiMCaM,18Vt.911.] 

A  trustee,  who  excepts  to  the  decision  of  the  county  court  charging  him  as  tmi- 
tee,  and  brings  the  case  into  this  court,  and  does  not  prevail  upon  his  excep- 
tions, either  in  whole,  or  in  part,  will  not  be  allowed  to  retain,  out  of  the  fonda 
in  his  hands,  bis  costs  in  this  court;— neither  will  he  be  required  to  pay  the 
costs  of  the  opposite  party  in  this  court. 
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Brown  v.  Dayia  A  Tr. 

This  c&se  came  into  this  court  upon  exceptions^  taken  by  the 
trustee  to  the  decision  of  the  county  court,  by  which  he  was  held 
chargeable;  and  the  judgment  of  the  county  court  was  affirmed. 
After  the  cause  was  decided,  a  question  was  made  to  the  court, 
whether  the  trustee  was  entitled  to  retain,  out  of  the  funds  in  his 
hands,  his  costs  in  this  court. 

Bt  the  Coitrt.     We  think  that  the  trustee,  under  the  circum- 
stances of  this  case  cannot  recover  costs.     If  we  were  to  follow  out 
strictly  the  equity  of  the  case,  in  its  anali^ies  to  appeals,  by  the 
trustee,  from  decisions  of  justices  of  the  peace,  and  where  formal 
writs  of  error  are  brought  by  trustees,  we  should  require  the  trustee 
in  this  case  to  pay  costs,  as,  in  both  the  instances  referred  to,  he  is 
required  to  do,  if  he  finally  fail  to  recover,  or  to  obtain  any  relief 
from  the  former  judgment,  either  in  whole,  or  in  part ;  Acts  of  1842, 
p.  17,  ^§  6,  7 ; — And  see^  also,  the  general  rules  of  this  court  in 
regard  to  taxing  costs  upon  writs  of  error.     But,  presuming  the 
exceptions  to  have  beeu  taken  and  prosecuted  in  perfect  good  faith, 
and  not  for  purposQ3  of  delay  merely,  we  do  not  require  the  trustee, 
in  this  case,  to  pay  costs.     There  is,  perhaps,  a  difference  between 
the  situation  of  a  trustee, — who  is  a  mere  go-between,  or  middle* 
man,  in  regard  to  the  real  parties  in  interest, — ^and  that  of  the  actual 
parties  to  a  suit     It  is  matter  of  indifference  to  the  trustee,  to  which 
of  two  claimants  he  surrenders  thie  property ;  but  in  a  case  of  seri- 
ous doubt  he  may  have  some  reason  to  desire  the  opinion  of  the 
court  of  last  resort;  and  where  he  prevails  in  part,  only,  he  should 
doubtless  retain  his  costs ; — but,  so  far  as  bis  own  costs  are  concern- 
ed, he  must,  we  think,  judge,  at  his  peril,  whether  the  judgment  of 
the  county  court  is  reliable. 
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[OoDtlnQed  fttim  Vol.  16,  page  904.] 


Executors  of  Peter  Stevens  v.  Hartley  Hollister. 

[Same  Case,  18  Vt.  994.] 

A  defeadant,  who  takes  exceptions  to  the  decision  of  the  connty  court,  and  who 
preyails  upon  his  exceptions,  is  entitled  to  have  his  costs  in  the  snpreme  court 
deducted  from  the  plaintiff's  costs  in  the  conrt  below,  even  though  the  plaintiff 
ultimately  prevail  in  the  case. 

In  this  case  the  county  court  rendered  judgment  for  the  plaintiff 
for  full  damages,  and  the  defendant  took  exceptions.  This  court  re- 
versed the  judgment  of  the  county  court,  upon  the  ground  that  the 
rule  of  damages  adopted  was  erroneous,  but  held,  that  the  plaintiff', 
upon  the  facts  found,  was  entitled,  if  he  so  elected,  to  have  judg- 
ment for  nominal  damages; — and  judgment  was  accordingly  so  ren- 
dered. A  question  was  then  made  in  regard  to  costs. 
'  By  the  Court.  The  defendant,  having  prevailed  upon  his  ex- 
ceptions in  this  court,  is  entitled  to  costs  here,  to  be  deducted  from 
the  plaintiff's  costs  in  the  court  below,  even  though  the  plaintiff 
finally  prevail  in  the  case.  This  rule  may  be  esteemed,  in  terms, 
perhaps,  somewhat  different  from  that  laid  down  by  this  court  in  1 
Aik.  409,  but  is  certainly  not  different  in  principle.  The  rule  here 
declared  has  been  practiced  upon  for  many  years  past,  in  taxing 
bills  of  cost  in  this  court,  and  is  believed  to  be  more  equitable  and 
more  salutary,  than  to  have  the  right  of  the  party,  prevailing  in  this 
court,  to  recover  cost,  depend  upon  his  ultimately  prevailing  in  the 
suit.  Bat  we  do  not  allow  him  on  execution  for  costs  immediately 
upon  his  prevailing  in  this  court,  but  only  the  right  to  deduct  his 
costs  of  this  court,  upon  the  uUinutte  taxation,  if  the  other  party 
finally  prevail. 
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[Continued  from  Vol.  18,  page  341.] 


Chester  Allen  v.  Martin  Hard. 

Where  exceptions  were  taken  to  the  decision  of  the  county  court,  hat  execotion 
was  not  stayed,  and  the  excepting  party  gave  notice  to  the  opposite  party, /our 
dayt  before  the  session  of  the  supreme  coart.  that  he  shoald  not  prosecute  his 
exceptions,  and  now  desired  the  court  to  order  the  case  struck  from  the  docket 
as  a  mis-entry,  the  court  refused  so  to  order,  but  held,  that  judgment  must  be 
affirmed,  unless  the  party  elected  to  be  beard  upon  his  exceptions. 

In  this  case  judgment  was  rendered  in  the  county  court  for  the 
plaintiff,  and  the  defendant  took  exceptions,  which  were  allowed, 
but  execution  was  not  stayed.  The  defendant  ga?e  notice  to  the 
plaintiff,  four  days  before  the  session  of  this  court,  that  be  should 
not  prosecute  his  exceptions,  and  directed  the  clerk  not  to  enter  the 
case  upon  the  docket,  and  now  desired  to  treat  it  as  a  mis-entry, — 
to  which  the  plaintiff  objected. 

By  the  Court.  Such  »  practice  would  be  very  loose,  and  at- 
tended often  with  inconvenience,  inasmuch  as  the  excepting  party 
might  still  bring  a  writ  of  error,  if  he  should  hereailer  find  that 
such  a  course  might  be  for  his  advantage ; — so  that  nothing  would 
ibe  settled  by  this  mode  of  disposing  of  the  suit.  The  notice,  too, 
in  this  case,  seems  much  too  short.  T\Delve  days  is  the  shortest 
period,  which  will  excuse  the  excepting  party  from  paying  costs  to 
the  other  party  ;  and  such  notices  should  always  be  in  writing, — as 
lias  been  often  held  by  this  court.  Under  the  circumstances,  unless 
the  parties  agree  to  a  different  course,  the  judgment  must  be  affirm- 
ed, unless  the  party  elect  to  prosecute  his  exceptions. 

The  excepting  party  electing  to  be  heard,  the  cause  was  continued 
for  argument. 
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Horace    Howe    and  Others  v.  Town  of  Jamaica  and  OTHSft 

Towns. 

A  petition  for  a  highway  through  several  towns,  which  emits  to  state  thai  the  peti- 
tioners are  freeholders  of  the  towns  and  vicinity  throngh  which  thoy  desire  a 
road,  may  be  amended,  by  consent  of  the  petitioners,  if  the  facts  will  warrant 
the  averment. 

Petition  for  a  highway.  There  had  been  no  appearance  on  the 
part  of  the  petitionees.  The  court,  at  a  former  term,  had  appointed  * 
commissioners,  who  made  a  report  at  the  present  term  in  favor  of 
the  prayer  of  the  petitioners.  The  counsel  for  the  petitioners  now 
moved  for  leave  to  amend  the  petition,  by  inserting  therein  an  aver- 
ment, that  the  petitioners  were  "  freeholders  of  the  towns  and  vicin- 
ity," through  which  they  desire  a  road. 

The  Court  said,  that  this,  being  a  salutary  requisition,  had  been 
held  to  be  an  indispensable  averment;  but  that  they  had  always 
treated  it  as  a  defect  in  its  nature  amendable  by  consent  of  the  pe- 
titioners, if  the  facts  would  warrant  the  averment. 

Leave  waB  accordingly  granted  to  amend  according  to  the  fact. 


Samuel  Livermore  v.  R.  6l  A.  Bond. 

This  conrt  will  not  order  secnrity  to  be  given,  by  way  of  recognizance,  for  costs 
in  the  case  in  the  connty  coort,  either  past,  or  fatare,  nor  for  costs  in  this  conrt^ 
where  the  case  came  into  this  coort  npon  exceptions. 

This  was  an  appeal  from  the  decision  of  a  justice  of  the  peace, 
and  was  brought  into  the  county  court  by  the  defendants.  The 
county  court  rendered  judgment  in  Fav'or  of  the  defendants,  and  the 
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caBe  was  brought  into  this  court  bj  the  plaintiff,  upon  exceptions. 
tJpon  the  first  day  of  the  term  the  counsel  for  the  defendants  moved 
for  an  order  upon  the  plaintiff  for  additional  bail,  to  secure  the  de- 
fendants' costs  in  this  court,  and  also  costs  which  had  already  ac- 
crued in  the  county  court. 

Br  THE  Court.  We  clearly  ha?e  not  the  power  to  order  addi- 
tional bail  here,  with  a  view  to  secure  costs  in  the  county  court, 
whether  past  costs  or  future.  And  in  regard  to  costs  in  this  court,  it 
has  not  been  usual,  in  practice  certainly,  to  require  a  recognizance 
to  secure  them.  And  as  the  statute  allows  the  excepting  party  in 
the  county  court  to  bring  the  case  into  this  court  upon  motion  mere- 
ly, and  without  annexing  any  such  condition,  as  is  required  in  bring- 
ing writs  of  error,  that  recognizance  shall  be  given  to  secure  costs 
to  the  defendant  m  error,  it  is,  perhaps,  more  natural  and  more 
reasonable  to  ccmclude,  that  no  such  security  was  expected  to  be 
given  in  cases  like  the  present.  In  the  case  of  writs  of  error,  where 
the  execution  is  stayed,  as  it  now  seems  to  be  in  all  cases,  from  the 
time  the  writ  is  duly  served  uppn  the  adverse  party,  upon  making 
affidavit  of  honajide  confidence  in  its  merits,  the  important  thing  to 
be  secured  is  often  the  damage,  which  may  be  suffered  in  conse- 
quence of  the  delay.  In  regard  to  that,  doubtless,  the  county  court 
should  require  the  excepting  party  to  keep  the  other  party  safe,  so 
far  as  it  can  be  done  by  way  of  recognizance,  or  else  not  order  stay 
of  execution.  But  the  costs  in  this  court  are  so  unimportant,  that 
the  legislature  have  not  seen  fit  to  require  security  in  regard  to 
them. 
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The  cases,  where  it  has  been  held  that  there  was  a  sufficient  change  of  posses- 
sion of  personal  property,  after  sale,  notwithstanding  acts  of  intermeddling  with 
the  property  by  the  vendor,  which  might  amount  to  a  seeming  joint  possession 
with  the  purchaser,  are  cases  where,  nevertheless,  the  purchaser  alone  had  con- 
trol and  was  the  visible  head  and  conductor  of  the  business,  in  which  the  prop* 
erty  was  used,  or  employed.  But  where  the  vendor  is  the  sole  conductor  of 
the  business,  and  his  possession  and  use  of  the  property  is  not  interruptisd ,  the 
sale  will  be  void  as  against  creditors,  notwithstanding  the. purchaser  may  own 
the  farm  upon  which  the  property  is  used  aAer  the  sale,  and  may  live  upon  it 
with  the  vendor. 

Where  the  purchaser  of  personal  property  had  exclusive  possession  of  the  proper- 
ty for  three  or  four  weeks  after  the  sale,  and  then  the  property  went  into  the  pos- 
session of  the  vendor  and  was  used  by  him  permanently  in  his  own  business,  it 
was  held,  that  the  sale  was  void,  as  against  a  creditor  of  the  vendor,  who  sub- 
sequently attached  the  property  while  thus  in  the  possession  of  the  vendor. 

And  where  a  portion  of  the  property  sold  in  such  case,  and  thus  possessed  by  the 
vendor  afler  the  sale,  consisted  of  a  horse;  and  the  vendor  subsequently,  for  the 
convenience  and  advantage  of  his  own  business,  and,  fur  aught  thai  appeared, 
iu  his  own  name  and  ostensibly  on  his  own  account,  exchanged  this  horse  for 
another  horse,  it  was  held,  that  the  horse  thus  substituted  became  as  much  a 
means  of  false  credit,  as  the  other  had  been,  and  that,  while  it  thus  remained 
in  his  possession,  it  was  liable  to  attachment  upon  his  debts. 

Trespass  for  taking  a  wagon,  a  mare  and  a  fanning  mill.  Plea, 
the  general  issue,  and  trial  by  jury,  March  Term,  1845, — Bennett, 
J.,  presiding. 

The  plaintiff  claimed  title  to  the  property  in  question  bj  virtue 

of  a  purchase  from  her  son,  Charles  Mills,  in  March,  1843;  and 

she  gave' evidence  tending  to  prove,  that  at  that  time  she  purchased 

of  Charles  Mills  a  pair  of  horses,  a  sleigh,  a  harness,  and  the  wagon 
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and  fanning  mill  in  question,  in  payment  of  a  debt  due  to  her  from 
Charles  Mills  and  Claudius  Mills ;  that  she  then  lived  with  her  soo 
Myron  Mills,  in  Burlington;  and  that,  immediately  upon  the  sale, 
she  caused  Myron  to  take  the  horses,  sleigh  and  harness  to  bis  house, 
and  that  they  were  kept  there,  for  the  use  of  the  plaintiff,  from  two 
to  four  weeks.  It  appeared,  that  the  plaintiff  had  a  life  estate  in  a 
farm  in  Colchester,  which  had  been  carried  on  by  Charles  Mills  and 
Claudius  Mills  for  two  or  three  years  previous  to  April,  1843,  and 
that  the  property,  claimed  to  have  been  purchased  by  the  plaintiff, 
had,  during  that  time,  been  kept  and  used  upon  the  farm ;  that  in 
April,  1843,  the  plaintiff  contracted  with  Charles  Milb  to  cultivate 
and  manage  this  farm,  upon  shares,  for  two  years,  and  that  he  con- 
tinued in  possession,  for  that  purpose,  until  the  time  of  this  trial, 
and  that  during  all  this  time,  the  plaintiff  has  resided  upon  the  farm 
with  him  ;  that  the  wagon  and  fanning  mill  remained  upon  this  farm, 
until  they  were  attached  by  the  defendant,  in  February,  1844;  that 
in  April,  1843,  and  from  two  to  four  weeks  after  the  sale  of  the 
property  to  the  plaintiff,  the  horses,  ^eigh  and  harness  were  taken 
back  to  the  farm ;  and  that  the  entire  property,  after  that,  was  used 
by  Charles  Mills,  in  carrying  on  the  farm,  the  same  as  it  had  been 
before  the  sale.  It  also  appeared,  that  in  the  fall  of  1843  Charles 
Mills  exchanged  one  of  these  horses,  which  he  had  before  sold  to  the 
plaintiff,  for  the  mare  sued  for  in  this  action ;  and  that  the  mare  was 
taken  by  him  and  used  upon  the  farm,  in  the  place  of  the  horse, 
from  that  time  until  the  time  of  the  attachment.  It  also  appeared, 
that  in  February,  1844,  the  property  sued  for  was  attached,  as  the 
property  of  Charles  Mills  and  Claudius  Mills,  and  that  it  was  sub- 
sequently sold  upon  an  execution  in  favor  of  the  defendant  against 
them, — which  was  the  trespass  complained  of, — and  that,  at  the  time 
of  the  attachment,  the  property  was  upon  the  farm  in  the  occupancy 
of  Charles  Mills,  as  above  mentioned  ; — ^but  it  was  shown  that  the 
officer,  at  the  time  of  the  attachment,  had  notice  that  the  property 
belonged  to  the  plaintiff. 

Upon  these  facts  the  county  court  directed  a  verdict  to  be  return- 
ed in  favor  of  the  defendant.     Exceptions  by  plaintiff. 

George  K,  Piatt  and  A,  Peck  for  plaintiff 

1.  The  facts  reported  show  such  a  change  of  possession,  as  makes 
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this  sale  valid,  within  the  rale  laid  down  in  Wilson  v.  Hooper  et  al, 
12  Vt  G53. 

2.  But,  however  the  sale  may  have  been  as  to  attaching  creditors, 
it  was  good,  as  between  Charles  Mills  and  the  plaintiff,  and  vested 
the  whole  property  in  her.  When  the  plaintiff,  then,  sold  the  horse 
for  the  mare  in  question,  this  made  the  sale  perfect,  so  far,  even,  as 
against  creditors,  and  left  only  the  question,  as  to  whose  was  the 
property  in  the  mare ; — which  was  entirely  a  question  of  fact,  and 
should  have  been  left  to  the  determination  of  the  jury. 

H.  Leavenworth  and  8malley  4*  Pfielps  for  defendant 
1«  As  to  the  wagon  and  fanning  mill,  there  is  no  pretence  of  any 
change  of  possession,  unless  based  upon  the  fact,  that  some  two  or 
three  weeks  after  the  sale  the  plaintiff  went  to  reside  with  Charles 
Mills  upon  the  farm  where  the  property  was  kept, — though  he  carried 
on  the  farm  and  used  the  articles  in  question.  And  in  answer  to  this 
it  is  sufficient  to  say,  that  it  has  been  repeatedly  decided  by  this 
court,  that  a  joint  possession  and  control  by  vendor  and  vendee  of 
persona]  property  is  never  sufficient,  as  against  creditors;  but  the  pos- 
session must  be  permanent,  visible  and  exclusive  on  the  part  of  the^ 
vendee.  Weeks  v.  Wead,  2  Aik.  64.  Allen  v.  Edgerion.  3  Vt 
442.  Emerson  ei  al.  v.  Hyde,  8  Vt  352.  Wilson  v.  Hooper  et  al., 
12  Vt.  653.     Rockwood  v.  Collamer  ei  al,  14  Vt.  14L 

2.  The  ownership  of  the  mare  would  of  course  be  determined  by 
the  ownership  of  the  horse,  for  which  it  was  obtained ;  and  the  horse 
stands  upon  precisely  the  same  footing  with  the  other  property,  ex- 
cept that  there  was  a  change  of  possession  of  from  two  to  four  weeks. 
It  is  manifest,  that  this  does  not  amount  to  the  substantial,  perma> 
nent  and  visible  possession,  which  the  court  has  always  held  neces- 
sary. Weeks  w.  Wead,  2  Aik.  64.  Dewey  v.  Thrall,  13  Vt  281, 
Rogers  v.  Vail  et  al.,  16  Vt.  327.     Stiles  v.  Shumway,  16  Vt  436. 

The  (pinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  The  case  does  not  find,  that  the  plaintiff  took 
and  maintained  any  other  possession  of  the  wagon  and  fanning 
mill,  than  such  as  should  be  implied  in  her  ownership  of  the  farm, 
and  her  residence  upon  it.  But  the  contract  with  her  son  Charles, 
by  which  he  was  to  carry  on  the  farm  for  two  years  upon  shares. 
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implied  a  right  in  him  to  possess  and  use  this  property  in  the  exe- 
cution of  that  contract.  And  it  appears,  that  he  accordingly  did 
continue  to  possess  and  use  it,  as  he  had  done  before  he  sold  it  to 
the  plaintiflT.  Under  these  circumstances  it  is  clear,  that  the  plain* 
tiff's  interest  in  the  farm  and  her  residence  upon  it  were  not  suffi- 
cient to  protect  her  purchase  of  this  property,  as  against  the  credi- 
tors of  Charles.  The  facts  do  not  make  a  case  like  Allen  ▼.  Edger- 
ton,  3  Vt.  442,  Hall  v.  Parsons,  15  Vt.  358,  and  others  of  that  class. 
In  those  cases,  although  there  were  acts  of  intermeddling  with  the 
property  by  the  vendor  after  the  sale,  which  might  amount  to  a 
seeming  joint  possession  with  the  purchaser,  yet  the  purchaser  alone 
had  control,  and  was  the  visible  head  and  conductor  of  the  business 
in  which  the  property  was  used,  or  employed.  But  here  Charles 
was  the  sole  conductor  of  the  business.  And  as  his  possession  and 
use  of  this  portion  of  the  property  was  never  interrupted,  the  sale 
to  the  plaintiff  must,  thus  far  at  least,  be  deemed  fraudulent  and 
void,  in  law,  as  against  the  defendant,  a  creditor  of  the  vendor. 

The  plaintiff's  right  to  recover  for  the  mare  must  rest  upon  one, 
or  both,  of  the  two  following  grounds  : — 1,  On  the  ground  of  her 
actual  and  exclusive  possession  of  the  horses  bought  of  Charles,  for 
a  few  weeks  succeeding  the  purchase  in  March,  1843.  It  was  de- 
cided in  Farnswortk  v.  Shepkard,  6  Vt.  521,  that,  if  the  purchaser 
of  a  horse  takes  actual  and  exclusive  possession,  and  holds  it  for  a 
period  sufficient  to  render  his  possession  and  ownership  notorious 
and  well  understood  in  the  neighborhood,  his  title  will  be  protected 
against  a  creditor  of  the  seller,  who  afterwards  attaches  the  horse, 
while  in  possession  of  the  seller  for  a  mere  temporary  purpose.  It 
will  be  noticed,  however,  that  the  possession  of  the  purchaser  had 
been  of  much  longer  continuance  in  that  case,  than  the  present. 
And  should  we  even  admit,  that  the  period,  in  this  instance,  was 
sufficient  to  satisfy  the  rule,  yet  the  subsequqpt  possession  and  use  of 
the  horses  by  Charles  were  not,  as  in  the  case  cited,  for  a  temporary 
purpose  only.  He  had  the  permanent  possession  and  use,  and  that 
in  his  own  business.  This  is  decisive  against  the  plaintiff's  right 
to  recover,  so  far  as  it  rests  upon  her  own  previous  possession. 

2.  The  other  ground  is,  that  Charles  never  owned  the  mare  in 
question, — ^which  was  obtained  in  exchange  for  one  of  the  horses 
bought  of  him.    It  is  certain,  that  the  case  is  not  witliin  the  terms  of 
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the  rule  of  law,  as  hitherto  enforced.  Where  it  has  appeared,  that 
the  debtor,  in  possession  of  the  property,  had  possessed  it  in  no  other 
right  than  as  bailee  to  the  owner,  the  doctrine  of  constructive 
fraud  has  not  been  holden  to  apply.  Spring  et  al.  v.  Chipman,  6 
Vt.  664.  But  the  doctrine  should  be  held  to  comprehend  a  new 
case,  when  that  is  found  to  come  fully  within  the  reason  and  policy 
on  which  the  doctrine  is  founded.  And  the  present  is  obviously 
such  a  case.  In  principle  and  policy  no  distinction  can  be  allowed, 
in  reference  to  a  creditor's  right,  between  the  horse  in  question  and 
the  one  for  which  it  was  substituted.  We  do  not  decide,  how  this 
might  be,  had  the  exchange  been  made  by  the  plaintiff  herself,  or  by 
some  third  person  acting  as  her  agent ;  but  here  it  was  made  by  the 
debtor,  for  the  convenience  and  advantage  of  his  own  business,  and, 
for  aught  that  appears,  in  his  own  name'  and  ostensibly  on  his  own 
account.  The  horse  obtained  in  exchange  became  as  much  a 
means  of  false  credit,  as  the  other  had  previously  been ;  and  justice 
to  creditors  would  manifestly  require,  that  it  should  be  equally  liable 
to  their  process.  We  therefore  conclude,  that  the  plaintiff  has  es* 
tablished  no  right  to  recover  for  any  of  the  property  claimed. 

Judgment  of  county  court  affirmed. 


FRANKLIN  COUNTY. 

January  Term,  1847. 

[Contlnoed  ftom  imu,  page  119.] 


John  Morse  and  Joel  Houghton  t;.  Hiram  M.  Carpenter. 

There  is  an  important  difierence  between  a  description  of  the  grantees  in  a  deed, 
which  is  inherently  uncertain  and  indeterminate,  and  one  which  is  merely  im- 
perfect, and  capable,  on  that  accotmt,  of  diflbrent  applicationa$— extrinsic  evK 
dence  b  not  adminible,  in  the  fonner  caae,  to  make  the  cooTeyanoe  effectual 
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in  favor  of  any  particalar  peraon;  while  in  the  latter  case  a  reaort  to  eztrio»- 
008  facts  and  circnmstances  may  become  necessary,  and  is  proper,  in  order  to 
ascertain  the  individaal  to  whom  the  description  was  intended  to  apply. 

Where  the  pfaiintifia  in  an  aetion  of  ejectment,  who  were  partners,  offered  in  OTi- 
dence  a  mortgage  deed,  execoted  by  the  defendant,  and  conYoying  the  demand- 
ed premises  to  the  plaintifis  by  the  name  of  their  stjle  of  partnenhip,  which 
consisted  of  the  sornames  of  the  partners,  omitting  their  christian  names  entirely 
and  describing  their  place  of  residence,  it  was  held,  that  evidence  was  properly 
admissible,  to  show  that  the  plaintifTs  were,  at  the  time  the  mortgage  was  eze- 
ented,  doing  business,  as  partners,  at  that  place,  and  that  the  defendant  ezeevt- 
ed  to  them,  by  the  name  of  their  firm,  the  promissory  note  deocribed  in  the  con- 
dition of  the  mortgage,  and  that,  with  this  evidence,  the  mortgage  deed  waa 
admissible,  and,  with  proof  of  defendant's  possession  of  the  premiaes^  entitled 
the  plaintiff  to  a  recovery. 

Ejectment  for  land  in  Enosburgh.     Plea,  the  general  issue,  and 
trial  by  the  court,  April  Term,  1845, — ^Rotce,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  mortgage  deed  of  the  de* 
manded  premises,  dated  February  23,  1643^  and  executed  by  the 
defendant,  in  which  the  grantees  were  described  as  ''Morse  d& 
Houghton,  of  Bakersfield/'  and  proved,  that  the  plainti&  had  lately 
been  in  partnership  at  Bakersfidd,  under  the  firm  of  Morse  6l 
Houghton,  and  that  the  note  described  in  the  condition  in  the  mort- 
l^age,  and  which  bore  the  same  date  with  the  mortgage,  was  execut- 
ed by  the  defendant  to  the  plaintiffs  as  such  partners.  To  the  ad* 
mission  of  all  this  evidence  the  defendant  objected ;  but  the  objec- 
tion was  overruled  by  the  court.  It  then  i^peared,  that  the  condition 
^the  mortgage  had  not  been  complied  with,  and  that  the  defendant 
was  in  possession  of  the  demanded  premises  at  the  commencem'ent 
jof  this  suit. 
^Judgment  for  plaintiff*.     Exceptions  by  defendant 

Smdlleyf  Adams  4*  Hoyt  for  defendant. 

'The  deed  offered  in  evidence  by  the  plaintifli  and  admitted  by  the 
«ourt,  and  on  which,  alone,  the  plaintiff's  right  to  recover  dependst 
was  void  for  uncertainty  in  describing  the  grantees.  4  Cruise  218, 
%  14.  4  Com.  Dig.  164  E  3;  308  A.  2  lb.  170  B  4.  The 
plaintifis  are  not  parties  to  the  deed;  and  this  defect  cannot  be 
cured  by  parol.     15  Vt  215.     1  D.  Ch.  227. 
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W,  C.  Wilson  and  A.  O,  Aldis  for  plaintiffs. 

1.  A  deed  to  a  partnership,  by  the  partnership  name;  is  valid.  It 
is  not  necessary  to  insert  the  particular  names  of  each  partner. 
Deeds  from  partners,  using  the  name  of  the  firm,  are  held  valid, 
when  the  firm  has  power  to  deed  ; — deeds  to  the  firm  come  within 
the  same  principle.  Dean  ▼.  Nutting,  cited  in  Washburn's  Dig. 
556.     Gow  on  Part.  75. 

2.  Granting  that  the  description  of  the  grantees  is  imperfect, —  it 
may  be  supplied  by  parol  evidence.  The  intention  is  apparent  from  \ 
the  deed,  both  in  the  description  of  the  grantees  and  in  the  pro- 
viso describing  the  note,  to  convey  to  the  firm ;  and  the  name  of  the 
firm  and  of  its  place  of  doing  business  are  correctly  described ; 
nothing  is  wanting,  to  make  the  description  perfect,  but  the  christian 
names  of  the  two  partners.  When  an  estate  is  deeded  to  a  person, 
whose  surname  or  christian  name  is  mistaken,  or  omitted,  parol  evi- 
dence is  admissible,  to  supply  the  omission,  or  correct  the  mistake. 
If  this  be  so,  surely  the  mere  omission  of  a  christian  name  may  be 
supplied.  1  Phil.  Ev.  599.  Price  v.  Page,  4  Yes.  680.  AUxanr 
der  V.  Wilmorth,  2  AikT  413.  Miller  v.  Trovers,  8  Bing.  244. 
[21  E.  C.  L.  288.]  Canolfy  v.  Pardon,  1  Paige  291 .  Beaumont  v. 
Fell,  2  P.  Wms.  140.  Thomas  v.  Stevens,  4  Jac.  607.  Smith  v. 
Doe  d.  Jersey,  6  E.  C.  L  244.  3  Cow.  d&  H.  Notes  to  Phil.  Ev.,. 
n.  938,  pp.  1358-1378. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.     If  the  description  of  the  grantees  was  such  as  to 
render  the  deed  void,  there  was  error  in  admitting  evidence  to  ez*^ 
plain  and  aid  that  description.     But  the  evidence  was  rightly  admit- 
ted, if  the  ambiguity  was  legally  capable  of  explanation.     The  only 
question,  then,  is,  whether  the  description  was  thus  fatally  defective.- 

A  sufficient  description  of  the  grantee  in  a  deed  is  equally  indui-- 
pensable,  as  that  of  the  subject  to  be  conveyed.  And,  as  instances 
of  incurable  uncertainty  and  defect  in  this  particular,  cases  are  put, 
— or  recorded  in  the  books, — of  a  grant,  or  devise,  to  one  of  the  sons' 
of  J.  S,,^io  the  poor  scholar  sot  such  a  school,— to  the  poor  relations  of 
the  grantor,  or  devisor,  &c.  These,  and  the  like  cases,  Aimish  ilhis-  ^ 
trations,  in  reference  to  the  grantee,  of  the  ambiguitas  patens,  strict-* 
ly  so  called, — an  ambiguity  not  removable  by  oonstruetion,  nor  to 
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be  explained  by  evidence  aliunde,  without  making  more,  or  leas, 
of  the  instrument,  than  its  terms  import.     And  hence,  to  make  the 
conveyance  effectual  in  favor  of  any  particular  person,  by  the  aid  of 
extrinsic  evidence,  would  be,  in  the  words  of  Lord  Bacon,  *'  to  make 
that  pass  without  deed,  which  the  law  appointeth  shall  not  pass  but 
by  deed." 
There  is,  however,  an  important  difference  between  a  descripti<m 
'  which  is  inherently  uncertain  and  indeterminate,  and  one  which  is 
I  merely  imperfect,  and  capable,  on  that  account,  of  different  applica- 
tions.     To  correct  the  one  is,  in  effect,  to  add  new  terms  to  the  in- 
strument ;  while  to  complete  the  other  is  only  to  ascertain  and  fix  the 
application  of  terms  already  contained  in  it.     Indeed,  the  most  usual 
and  approved  description  of  the  grantee, — that  which  gives  his  chris- 
tian and  surname  and  the  town  in  which  he  lives,  may  prove  to  be  im- 
perfect, as  others  bearing  both  those  names  may  be  living  in  the 
same  town.     And  if  the  christian  name  or  place  of  residence  be 
omitted,  the  description  is  only  rendered  the  more  imperfect ;  it  is 
less  certain  than  it  might  be,  and  usually  is,  made.     But  a  grantee 
is  still  designated,  though  imperfectly,  and j»  for  aught  that  the  deed 
discloses,  the  party  accepting  the  conveyance  may  be  the  only  per- 
son answering  the  description  given.     In  all  these  cases,  a  resort  to 
extraneous  facts  and  circumstances  may  become  necessary,  in  order 
to  ascertain  the  individual,  to  whom  the  description  was  intended 
to  appfy ;  but  it  is  not  perceived,  that  the  greater  or  less  probability 
of  this  should,  in  either  case,  affect  the  validity  of  the  deed. 

It  is  said  by  the  Master  of  the  Rolls  in  Colpoys  v.  Colpoys,  Jacob 
451,  (partially  recited  in  Cowen  &  HilFs  notes  to  Philips,  p.  1360,) 
that  the  omission  in  a  will  of  the  christian  name  of  a  devisee,  or  le- 
gatee, does  not  defeat  the  bequest ;  but  that  evidence  is  received  to 
identify  the  person.  And  I  am  aware  of  no  decision,  which  has 
held  otherwise  in  the  case  of  a  deed.  A  grantee  may  be  described, 
without  even  the  mention  of  christian  or  surmane,  as  by  his  name 
of  office,  or  dignity,  or  by  the  party's  relation  to  some  other  person, 
-^as  if  called  the  wife,  or  eldest  son,  of  J.  S.  All  these  descriptions 
are  safficiebt,  on  the  ground  that  id  certum  est,  quod  cerium  reddi 
potest,  4  Kent  462.  That  the  omission  of  the  grantee's  christian 
name  may  leave  the  description  so  defective,  as  to  render  the  con- 
veyance void,  is,  indeedj  asserted  by  Cruise,  in  the  section  referred 
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to  by  coonsel,  bot  asserted  in  qualified  terms.  He  follows  older 
books,  in  which  it  is  said, — that  the  safe  way  is  to  set  forth  both  the 
christian  name  and  surname ; — **  For  where  the  grant  intends  to 
describe  tlft  person  of  the  grantee  by  his  proper  name,  and  omits  or 
mistakes  his  christian  name*,  or  surname,  commonly  the  deed  is  void, 
unless  there  be  some  special  matter  to  help  it.  And  yet,  if  the 
grant  does  not  intend  to  describe  the  grantee  by  his  known  name,  but 
by  some  other  matter,  there  it  may  be  good,  by  a  description  of  the 
person  without  either  name  of  baptism  or  surname."  Jacob's  Law 
Diet.  Title,  Deed. 

There  is  no  occasion  to  speak  of  a  case,  where  the  surname  is 
omitted,  or  where  either  name  is  mistaken  and  a  different  one  sub> 
stituted ;  for  no  such  case  is  before  us.  And  when,  as  in  this  in- 
stance, the  surname  and  place  of  residence  are  correctly  given,  and 
the  christian  name  is  simply  omitted,  I  should  be  unwilling  to  re- 
ceive these  dicta,  (not  appearing  to  be  founded  upon  actual  adjudi* 
cations,)  as  satisfactory  authority  for  pronouncing  the  deed  void. 
But,  taken  with  the  qualifications  expressed,  they  are  not,  even  in 
terms,  opposed  to  the  validity  of  this  deed.  Here  is  both  special 
matter  to  help  the  description,  and  an  evident  design  to  describe  the 
grantees  otherwise  than  in  the  usual  mode  of  setting  out  their  re- 
spective names.  The  union  of  their  surnames  alone  in  the  deed 
indicated  the  style  and  name  of  a  partnership,  in  which  their  chris- 
tian names  would  not  be  expected  to  appear ;  and  evidence  was 
properly  received  to  verify  such  indication.  That  was  the  name  by 
which  they  contracted  with  the  defendant  and  took  his  noto ;  and 
inasmuch  as  the  true  surnames  constituted  the*  partnership  name, 
we  think  the  mortgage  to  secure  payment  of  the  note  might  well  be 

taken  in  that  name. 

Judgment  of  county  court  affirmed. 
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William  W.  Bailey  v.  Silas  W.  Hodges,  Dudley  B.  Fuller, 
HoRACR  Fuller  and  Charle9  H.  Russell. 


In  an  action  on  book  acconnt  the  non-joinder,  as  defendant,  of  one  of  the 
tracting  parties  is  not  waived  by  not  being  pleaded  in  abatennent,  bnt  may  b€ 
taken  advantage  of  at  the  hearing  before  the  auditor;  and  if  the  fact  of  aoch 
nonjoinder  is  found  by  the  aadttor,  jodgment  will  be  rendered,  upon  the  report, 
in  favor  of  the  defendant. 

And  it  makes  oo  diiferenee,  in  sach  case,  that  the  omitted  co-contvactor  resides 
ont  of  this  state,  and  that  he  aad  the  other  defendants  were  parties  with  another 
person*  since  deceased,  in  the  business  in  which  the  plaintiff's  account  accraed, 
and  contracted  with  him  as  such,  and  that,  in  describing  the  defendants  in  the 
writ,  they  are  named  as  *'  surviving  partners  *'  of  the  person  deceased, — the  dee- 
laration  being  in  common  form,  and  making  no  mention  of  the  partnership. 

Boor  Account.  The  defendants  were  described  in  the  writ  as 
''  surviving  partners  of  Henry  Hodges,  late  of  said  Clarendon,  de- 
ceased, in  the  lumbering  and  milling  business  at  Gastleton  in  the 
county  of  Rutland.  The  declaration  was  in  common  form.  Judg- 
ment to  account  was  rendered,  and  an  auditor  was  appointed, 
who  reported,  that  the  defendants  objected  to  the  allowance  of  the 
plaintiiT's  acconnt,  upon  the  ground  that  William  P.  Russell,  of  the 
city  of  New-York,  was  not  joined  as  a  defendant  in  the  suit.  It  ap- 
peared, that  the  accounts  in  the  case  accrued  between  the  plaintiflT, 
on  the  one  side,  and  the  Castleton  Land  Company,  on  the  other, 
which  was  a  partnership,  consisting,  at  the  time  the  accounts  accrth- 
ed,  of  the  defendants,  and  the  said  Henry  Hodges,  deceased,  and  Wil- 
liam P.  Russell,  of  the  city  of  New-York,-  and  that  the  defendants 
and  Henry  Hodges  never  transacted  business  in  company,  except 
in  connection  with  said  William  P.  Russell. 

The  auditor  also  reported  the  facts  in  relation  to  the  items  of  the 
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accounts, — which  it  is  unnecessary  to  detail, — and  the  county  court, 
April  Term,  1846, — Williams,  Ch,  J.,  presiding,— ^rendered  judg- 
ment in  favor  of  the  plaintiff  upon  the  report.  Exceptions  by  de- 
fendants. 

S.  H^  Hodges  for  defendants. 

1.  The  non-joinder  of  William  P.  Russell  is  a  defence  to  the 
action,  and  need  not  be  pleaded  ia  abatement  Loomis  w.  Barreii, 
4  Vt.  450.  Goddard  v.  Brown,  11  lb.  278.  Smith  v.  Waison,  14 
lb.  332. 

2.  It  makes  no  difference,  that  the  defendants  and  WiUiam  P. 
Russell  constituted  a  partnership ;  for  the  plaintiff  had  a  right  to 
testify,  that  he  did  not  deal  with  the  firm ;  and,  from  its  not  being 
named  in  the  writ,  the  defendants  had  a  right  to  infer  that  he  looked 
to  them  alone. 

3.  The  non-residence  of  a  joint  contractor  doesn  ot  justify  omit- 
ting his  name  in  the  writ.  In  England  he  must  be  outlawed  in  the 
suit ;  and  here  he  must  be  returned  non  est  inventus.  Sheppard  t. 
BaiUie,  6  T.  R.  327.     Adams  t.  Bliss,  16  Vt  39. 

Fierpoini  for  plaintiff 

There  is  no  better  established  principle  of  law,  than  that,  in  an 
action  founded  on  contract,  the  non-joinder  of  a  person  who  should 
be  made  defendant  is  pleadable  only  in  abatement.  There  may  be 
a  case,  where  an  action  on  book  account  is  commenced  against  a 
single  individual,  where  the  defendant  might  be  justified  in  presum- 
ing that  the  plaintiff's  account  was  against  him  alone,  and  that  no 
other  person  ought  to  be  joined  in  the  suit  But  in  this  suit  the  de- 
fendants are  sued  as  partners,  carrying  on  a  particular  business ;  the 
issue  tendered  by  the  declaration  is  a  specific  claim ;  and  if  the 
plaintiff  has  not  included  all  the  members  of  the  partnership  in  his 
writ,  the  omission  was  apparent  when  it  was  served. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  appears,  that  William  P.  Russell  was  one  of  the 
partners  in  the  Castleton  Land  Company,  and  that  he  was  not  made 
a  co-defendant  in  the  suit  This  was  urged,  before  the  auditor,  as 
a  reason  why  the  report  should  have  been  for  the  defendants ;  and  it 
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18  for  us  to  consider  the  ralidity  of  this  objection  to  the  plaintiff's 
right  oi  recoTery. 

It  need  hardly  be  stated,  that,  in  actions  at  the  common  law, 
founded  upon  contract,  a  non-joinder  of  *a  defendant  is  on\y  matter 
of  abatement  and  is  of  no  avail  upon  the  trial  of  the  merits.  In 
Loomis  T.  Barrett,  AYt  450,  it  was  held,  that  a  different  rule  should 
prevail  in  our  action  on  book  account ;  and  the  reasmis  of  that  de- 
cision are  quite  obvious.  The  question,  as  to  the  true  parties  to  the 
accounts  presented  for  adjustment,  is  litigated  bef<»re  the  auditor ; 
and  the  parties  themselves  are  witnesses  to  this  point  No  plea  in 
abatement  can  be  sustained,  that  puts  in  issue  matter,  about  which 
it  is  COTipetent  for  the  plaintiff  to  testify.  The  parties  cannot  be 
examined  as  witnesses,  except  before  auditors.  It,  of  course,  has 
been  held,  that  all  matters,  about  which  the  parties  may  testify, 
must  be  litigated  at  the  audit. 

We  think  that  the  case  of  Loomis  v.  Barrett  must  govern  this. 
In  that  case,  McGrath,  who  was  a  partner  with  Barrett,  was  not 
joined  in  the  suit ;  and  it  was  held,  that  the  judgment  to  account 
was  no  waiver  of  the  objection,  and  that  it  should  avail  the  de- 
fendant on  the  trial  before  the  auditor.  In  this  case,  the  defendants 
in  the  writ  are  described  as  Che  surviving  partners  of  Henry  Hodges 
in  the  lumbering  and  milling  bussiness;  but  this  is  only  matter  of 
description.  By  the  declaration  the  defendants  are  required  to  ren- 
der to  the  plaintiff  a  given  sum,  which  he  says  is  justly  due  from  the 
defendants  to  balance  book  accounts  between  them.  The^  are  not  de- 
clared against  as  surviving  partners ;  and  no  allusion  is  made  in  the 
declaration  to  such  a  fact  There  is  no  reason,  why  the  plaintiff  might 
not  recover  against  the  defendants,  on  the  record;  if  he  conJd  have 
established  an  account  against  them  alone  before  the  auditor.  The 
plaintiff  might  also  litigate  a  claim  against  these  defendants,  as  the 
surviving  partners  of  Henry  Hodges.  It  is  not  necessary,  in  such 
case,  to  declare  against  the  surviving  partners,  as  such.  If  it  had 
not  been  for  the  non-joinder  of  Russell,  the  plaintiff's  account 
should  have  been  allowed.  The  same  difficulties,  which  prevented 
a  plea  of  abatement  from  being  interposed  in  the  case  of  Loomis  v. 
Barrett ^  could  prevent  one,  in  this  case,  for  the  non-joinder  of  Rus- 
sell. 
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The  fact,  that  Russell  resided  without  this  state,  cannot  change  the 
principle,  which  should  govern  the  case.  The  process  might  have 
issued  against  him ;  and  if  no  service  could  have  been  made  upon 
him,  he  might  have  been  severed  from  the  other  defendants  by  a 
wm  est  return.  See  Adams  v.  jB/t55,  16  Vt.  4d.  The  case  of 
Loamis  v.  Barrett,  we  think,  must  govern  this  case. 

The  judgment  of  the  county  court  must  therefore  be  reversed ; 
and  judgment  be  rendered,  on  the  report  of  the  auditor,  for  the  de- 
fendants to  recover  their  costs. 


Town  op  Paw  let  ».  Town  op  SAf^DOATE. 

The  general  role  is,  that,  ibr  monej  acerning  doe  under  the  proyisiofit  of  a  atat- 
nte,  the  action  of  aMumpsit  may  be  aapported,  nnleaa  another  remedy  ia  ex- 
preanly  given. 

Aaanmpait  will  lie  vpen  the  8tatste,-^Rav.  Bt  o.  16»  §  6, — ^wbich  providei,  that 
where  an  order  of  removal  ia  made,  and  the  pauper  cannot  be  removed  on  ac- 
count of  aickneas,  the  town  procuring  the  order  to  be  made  ahall  support  the 
pauper  until  he  can  be  removed,  and  may  recover  the  expenses  of  sickness  and 
removal  from  the  town  to  which  the  pauper  was  ordered  to  remove,  if  aneh 
town  shall  neglect  to  make  payment  for  fifteen  days  after  notice. 

Parol  testimoay  is  admissible,  upon  the  trial  of  such  action,  to  prove  that  the  pau- 
per was  sick  at  the  time  the  order  of  removal  was  made,  and  continued  m,  so 
that  he  could  not  be  reaooved  without  endangering  life,  until  the  time  of  actual 
lemoval. 

The  plaintifis,  in  such  action,  may  recover  (or  all  auch  charges  and  expenses,  as 
they  are  legally  bound  to  pay  at  the  time  of  the  commencement  of  the  suit, 
notwithstanding  the  acceonts  may  not  then  have  been  in  fact  paid. 

And  the  plaindflSi  may  recover  a  reasonable  compensation  for  the  keeping  and 
support  of  the  pauper,  notwithstanding  it  appean  that  an  appeal  was  taken  by 
the  defendants  fttmi  the  order  of  removal,  and  that  the  pauper  was  maintained 
by  an  indhridaal  mider  a  eontraet  made  with  him  by  the  plautUla,  by  which,  if 
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tliat  wit  was  detarmmed  against  the  plaintifiB,  he  was  to  have  a  leaeooable 
coBopeiiaation,  to  be  determined  bj  arbitration,  but  if  it  went  in  their  fuTOr,  he 
wag  to  receive,  for  his  compensation,  after  this  suit  was  termioated,  sach  som 
as  the  plaintiffs  shonld  recover  of  the  defendants  in  this  sait  for  that  item. 

1b  soeh  action  the  plaintiffs  are  entitled  to  recover  interest  npon  the  amoant  of 
their  claim  after  the  expiration  of  fifteen  days  from  the  time  the  notice  of  their 
claim,  required  by  the  statote,  was  given  to  the  defendants. 

Bnt  the  plaintiffs  eanoot  recover,  in  such  action,  for  services  rendered  by  a  physi- 
cian, who  attended  upon  the  paaper  during  his  sickneis,  under  a  contract  with 
the  plaintiffs,  that,  if  the  plaintiffs  succeeded  upon  the  appeal  from  the  order  of 
removal,  he  shoold  have  a  reasonable  compensation  for  his  services,  bnt  that, 
if  the  plaintifi  failed  in  that  suit,  he  should  receive  nothing,  although  it  appear 
that  the  plaintiflb  did  succeed  npon  the  appeal. 

Nor  can  the  plaintiffs  recover  for  services  rendered  to  the  pauper  by  a  physician, 
the  amount  of  whose  account  was  not  stated,  as  a  distinct  item,  in  the  notice  of 
the  claim  given  to  the  defendants,  although  it  appears  that  the  amount  of  that 
accoant  was  included  in  another  item  in  the  notice,  but  without  any  qpecifio 
designation. 

And  where  it  appeared,  that  the  plaintiffs  had  contracted  with  an  individual  to 
maintain  their  poor  for  one  year,  daring  the  time  which  elapsed  after  the  order 
and  before  the  removal,  and  the  person,  at  whose  boose  the  pauper  was,  con- 
tracted with  that  individual,  that,  if  the  appeal  from  the  order  of  removal  ter- 
minated against  the  plaintiffs,  he  would  receive  $S,50  per  week  for  the  sopport 
of  the  pauper,  provided  there  should  be  no  eitraordinary  expenses,  it  was  held, 
4hat  the  plaintiflTs,  for  that  year,  could  only  recover  of  the  defendants  the  price 
■thiiB  agreed  upon. 

Assumpsit,  founded  upon  section  six  of  chapter  sixteen  of  the 
Rerised  Statutes.*     The  plaintiffii  alleged,  in  their  declaration,  that 


•By  which  it  is  enacted,  that,  <«  if  such  stranger,  so  oidered  to  remove,  be  sick 
or  disabled,  and  cannot  be  removed  without  endangering  life,  the  overseer  shall 
provide  for  his  maintenance,  or  cure,  at  the  charge  of  such  town;  and, after  the 
jeoovery  of  such  stranger,  shall  cause  him  to  be  removed  under  said  order: — And 
the  town,  in  which  he  was  last  legally  settled,  shall  repay  all  charges  occasioned 
by  the  sickness,  maintenance  or  cure  of  such  stranger,  and  for  his  removal;  and 
shall  also  repay  all  charges  and  expenses  incurred,  if  he  shall  die  before  removal: 
And  if  the  town,  in  which  such  stranger  was  last  legally  seitled,  shall  not  pay  and 
satisfy  all  the  charges  and  expenses,  as  aforesaid,  within  fifteen  days  after  notice 
■hall  be  given,  in  writing;  the  same  may  be  recovered  from  such  town,  by  an  ao- 
tkui  to  he  brought  in  ihe  name  of  the  town  making  the  diabiinements. 
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one  Elizabeth  Draper,  on  the  24th  day  of  Norember,  1841,  whose 
l^al  settlement  was  in  Sandgate,  came  to  reside  in  Pawlet^  and  was 
taken  dangerously  sick  there,  so  that  she  coold  not  be  removed ;  thai 
an  order  of  removal  was  made  by  two  justices  of  the  peace,  pursuant 
to  the  statute,  <»dering  the  pauper  to  remove  to  Sandgate  by  the 
26th  day  of  November,  1841,— of  which  notice  was  duly  given  to 
Sandgate;  that  an  appeal  was  taken  by  Sandgate  from  this  order, 
and  such  proceedings  were  had  thereon,  that  the  same  was  affirmed 
at  the  September  Adjourned  Term,  1844,  of  the  Supreme  Court  in 
Rutland  county;  that  tlie  pauper  continued  sick,  and  unable  to  be 
removed,  until  November  19,  1844,  when  she  was  removed  to  Sand- 
gate ;  that  during  dl  this  time  she  was  snpported«nd  maintained,  at 
great  expense,  by  the  town  of  Pawlet;  and  that  notice  thereof  had 
been  duly  given  to  Sandgate,  pursuant  to  the  statute.  The  declar- 
ation contained  also  a  second  count  in  indelntatus  assumpsit  for  work 
and  labor,  care  and  diligence,  for  goods,  dl&c,  sold  and  delivered,  and 
the  money  counts.  Plea,  the  general  issue,  and  trial  by  jury,  Sep- 
tember  Term,  1845,— Williams,  Ch.  J.,  presiding. 

On  trial  it  was  admitted,  that  the  settlement  of  the  pauper  was  in 
Sandgate,  and  that  the  order  of  removal.  Die  affirmance  of  the  order 
and  the  written  notice  to  the  town  of  Sandgate  were  made  and  given, 
as  alleged  in  the  declaration. 

The  plaintiffs  then  offered  parol  testimony,  tending  to  prove  that 
the  pauper,  at  the  time  the  order  of  removal  was  made,  and  from 
that  time  until  she  was  actually  removed,  was  sick,  so  that  she 
could  not  be  removed  without  endangering  her  life.  To  this  evi- 
dence the  defendants  objected ;  but  it  was  admitted  by  the  court. 
The  plaintiffs  also  introduced  evidence  tending  to  prove,  that  thej 
had  necessarily  employed  several  physicians  to  attend  upon  the  pau- 
per during  her  sickness ;  and  they  claimed  to  recover  for  the  servi- 
ces of  Dr.  Ezra  Edson.  But  it  appeared,  that  Dr.  Edson  rendered 
his  services  under  a  contract,  made  with  him  by  the  plaintifiis,  that, 
if  the  settlement  of  the  pauper  should  be  determined  to  be  in  Sand- 
gate, he  should  receive  a  reasonable  compensation  for  his  services,  but 
if  it  should  be  determined  that  her  settlement  was  not  in  Sandgate, 
he  should  receive  nothing  for  his  services  ; — and  the  court  decided, 
that  the  plaintiffs  could  not  recover  for  the  services  so  rendered* 
The  plaintifl&  also  claimed  to  recover  the  amount  of  an  account  for 
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pfofessional  semcM  rendered  to  the  pauper  by  Dr.  Edward  Smith, 
ftiit  it  appeared,  that  this  account  was  not  named  specifically  in  the 
written  notice  given  to  the  defendants,  bat  was  indnded  in  another 
item  in  the  notice;— » and  the  court  held,  that,  for  this  reason,  the 
)>laintiffii  were  not  entttied  to  recover  fer  this  account. 

The  plainti&  also  introduced  eyidence  tending  to  prove,  that  they 
employed  James  Leach  to  take  care  of  and  provide  for  the  panper, 
during  the  period  between  the  making  of  the  order  and  the  reraora], 
under  an  agreement,  that,  if  the  suit  in  relation  to  the  settlement  of 
the  pauper,  then  pending,  should  be  decided  against  Pawlet,  he 
would  receive  such  sum  for  compensation,  as  might  be  adjudged 
reasonable  by  arbitrators ;  but  that,  if  that  suit  should  be  decided  in 
favor  of  Pawlet,  then  he  ^^Muld  receive  such  sum  as  Pawlet  might 
recover  for  him  in  this  suit,  after  such  recovery. 

The  physicians'  bills  and  Leach's  bill  were  presented  on  trial ;  but 
no  portion  of  them,  or  of  any  other  bills  presented,  had  been  paid  by 
the  plaintiffi. 

The  defendants  gave  evidence  tending  to  prove,  that  one  William 
Pierce  contracted  with  the  plaintifis  to  keep  all  the  paupers  of  the 
town,  and  to  indemnify  the  town  against  all  expense  of  supporting 
paupers,  for  one  year  from  the  19th  d^Lj  of  March,  1842,  and  that 
the  said  James  Leach,  who  had  contracted  with  the  plaintifi  to  sup- 
port and  take  care  of  the  pauper,  Elizabeth  Draper,  agreed  with 
Pierce,  on  the  first  dzj  of  June,  1842,  that  in  case  the  settlement  of 
the  pauper  should  be  adjudged  not  to  be  in  Sandgate,  he  would 
xsliarge  Pierce  only  92,50  per  week  fi^r  taking  care  of  and  si^iporting 
the  pauper,  provided  there  should  be  no  extraordinary  expenses  in- 
curred therein. 

I'be  defendants  requested  the  court  to  charge  the  jury,  that  the 
iplaintiffs  could  not  recover  for  any  of  the  bills  presented  by  them, 
inasmuch  as  they  had  not  been  paid  by  the  plaintiffs.  But  the  court 
instructed  the  jury,  that  the  plaintiffii  were  entitled  to  recover  the 
vnount  of  all  such  bills  presented,  as  were  necessarily  and  properly 
occasioned  by  the  sickness,  maintenance,  cure  and  remoral  of  the 
pauper,  which  the  plaintiffs  were,  at  the  commencement  of  dib  suit, 
legally  liable  to  pay ;  and  that  it  was  not  necessary,  that  the  plaintiffii 
should  have  actually  paid  said  bills. 

The  defendants  farther  requested  the  court  to  charge  the  jury. 


FEBRUARY  TERM,  1847.  635 

Pawlet  V,  Sandgate. 

that  the  account  of  Leach  could  not,  under  the  agreement  proved 
by  the  plaintif&,  be  recovered  in  this  suit.  But  the  court  charged 
^^  i^U»  ^^^^  t^c  plaintifl&  were,  notwithstanding,  at  the  commence- 
ment of  this  suit,  legally  liable  to  pay  a  reasonable  compensation  to 
Leach,  and  that  they  might  recover  in  this  suit  for  what  they  were 
holden  to  pay  on  that  bill. 

The  plaintifl^  requested  the  court  to  charge  the  jury,  that  the 
agreement  made  by  Leach  with  Pierce  did  not  affect  the  right  of  the 
plaintiffs  to  recover  of  the  defendants  a  greater  sum  for  the  claim  of 
Leach,  than  the  rate  of  compensation  which  he  had  agreed  to  ac^ 
cept  from  Pierce  ;  and  also,  that  the  plaintifis  were  entitled  to  recover 
interest  upon  the  several  bills  embraced  in  their  written  notice  to 
the  defendants,  from  the  time  of  the  performance  of  the  services  and 
the  incurring  the  expenses  therein  specified,  until  the  time  of  trial. 
But  the  court  instructed  the  jury,  that  the  agreement  made  by 
Leach  with  Pierce  limited  the  right  of  recovery  of  the  plaintifis  for 
the  services  of  Leach,  during  the  whole  year  for  which  Pierce  bad 
contracted  to  keep  the  paupers  of  the  town,  to  the  sum  of  93,00 
per  week,  unless  there  was  extraordinary  expense  incurred  during 
that  time.  The  court  also  charged  the  jury,  that  the  plaintiffii  were 
entitled  to  recover  interest,  upon  such  sums  as  the  jury  should  dlow 
them  as  principal,  only  from  the  expiration  of  fifteen  days  next  after 
the  giving  of  the  written  notice  to  the  defendants,  as  above  men« 
tioned. 

Verdict  for  plaintifis.     £xcepti(ms  by  both  parties. 

Afler  verdict  the  defendants  filed  a  motion  in  arrest  of  judgment 
for  the  insufficency  of  the  declaration ;  but  the  court  overruled  the 
motion  and  rendered  judgment  upon  the  verdict  for  the  plaintiffib ;  to 
which  decision  the  defendants  also  excepted. 

D.  Roberts,  Jr,,  for  defendants. 

I.  Upon  the  motion  in  arrest,  the  defendant  contends,  thai 
the  action  should  be  ''  a  special  action  on  the  case  upon  the  stat^- 
ute."  Middlebury  v.  Hubbardtan,  1  D.  Ch.  305.  IndebHtOus  as- 
sumpsii  will  not  lie  upon  the  6th  section  of  the  pauper  act.  lb.  It 
lies  upon  the  13th  section,  by  reason  of  the  express  words  of  that 
section.  Danville  v.  Putney ,  6  Vt.  512.  Although ''  assampiftit  may 
be  supported  for  money,  d^c,  accraing  due  under  the  proviaioos  of 
79 
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a  stotate,"  [I  Ch.  PI.  98,]  yet  it  would  seem  to  be  in  those  cases, 
where  "  a  right  is  liquidated  by  means  of  the  statute,"  as  in  Ramn 
T.  Green,  2  Cowp.  474,  where  it  is  said, "  when  the  order  was  made, 
the  law  raised  an  aRsaropsit."  See  Doogl.  10,  n.  2,  where  a  like 
opinion  is  stated  with  a  "  perhaps,"  &c^  and  King  r.  Toms,  Doogl. 
401,  where  it  is  said  (referring  to  Rann  t.  Green)  "  the  plaintiff 
would  probably  have  succeeded,"  &c.  So  in  BrookHne  v.  West- 
minster,  4  Vt  224,  the  court  being  troubled  to  find  any  proper 
remedy,  conclude  that  assumpsit  was  "as  fit  a  remedy  as  any  that 
had  been  mentioned/' 
II.  As  to  the  defendants'  other  exceptions ; 

1.  The  suit  is  to  be  in  favor  of  the  town  mtddng  the  disburse- 
ments, for  repayment  of  charges,  d&c.,— language  which  implies  a  pre- 
vious payment  of  charges  by  the  plaintiff,  for  money  paid  to  the  de- 
fendants' use;  they  must  show  an  expenditure  of  cash,  or  its  equiva* 
lent.    Bumap  v.  Partridge,  3  Vt,  144. 

2.  The  first  contingency  contCTHfJated  in  the  agreement  between 
Leach  and  the  plaintifis»  to  wit,  that  the  pauper  might  fall  upon  Paw- 
let,  has  not  happened  ;  of  course,  the  provision  applicable  thereto, 
to  wit,  that  Leach  should  have  a  reasonable  compensation,  &c.,  is 
not  applicable  here ;  but  the  provision  here  applicable  is,  that  Leach 
shall  have  "  such  sum,  as  Pawlet  may  recover  for  him  in  this  suit,  and 
after  such  recovery."  By  the  very  terms  of  this  agreement,  there- 
fore, the  liability  of  Pawlet  to  Leach  does  not  precede,  but  follows,  a 
recovery  here.  If  the  inquiry  be  made,  how,  then,  shall  Leach  re- 
cover his  bill?  we  answer,  whatever  remedy  he  may  have,  it  is 
against  Pawlet,  not  Sandgate. 

3.  The  instruction  to  the  jury,  to  allow  interest  from  fifteen  days 
after  the  notice,  &^c.,  was  peremptory,  leaving  nothing  to  their  dis^ 
cretion.  "  The  allowance  of  interest  by  the  court,  as  incident  to 
the  debt,  must  be  founded  on  the  agreement  of  the  party,  expressed, 
or  implied."  Everts  y.  Nason*s  Estate,  II  Vt.  122.  Rensselaer 
Glass  Factory  v.  Reid,  5  Cow.  609,  614.  Here  was  no  express 
contract  to  pay  interest; — but  the  argument  is,  that  from  fifteen  days 
after  the  notice  delay  of  payment  was  unreasonable,  and  so  right 
and  equity  require  the  payment  of  interest,  as  damages  for  the  delay, 
and  that  upon  this  equity,  the  law  raises  a  promise.  The  answer  is, 
that  this  claim,  like  all  others  arising  under  our  pauper  laws,  is  one 
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sirictissimi  juris,  with  which  eqaitaUe  considerations  hare  nothing 
to  do.  Besides,  it  does  not  appear,  that  Pawlet  was  bound  to  paj 
interest  on  anj  of  these  bills.  Of  course,  she  can  recorer  none. 
But  it  appears  affirmatively,  that  the  term  <^  credit  with  Leach 
had  not  expired ;  of  coarse,  Pawlet  was  not  bound  to  pay  him  inter- 
est, and,  of  course,  can  recover  none  upon  that  bill.  Again,  this 
being  a  matter  of  strict  statute  right  and  obligation,  the  letter  of 
the  statute  must  control,  and  this  is  silent  as  to  interest 
HI.  As  to  the  plaintifi&'  exceptions ; — 

1.  The  contract  with  Dr.  Edson  was  in  its  nature  a  gambling 
contract,  and  so  not  favored  of  the  law ;  CoUamer  v.  Day,  2  Vt.  144. 
It  was  against  public  policy,  leading  to  extravagance,  recklessness, 
and  the  plunder  of  other  towns,  in  cases  where  the  greatest  good 
faith  ought  to  prevail.  Therefore,  however  the  matter  may  stand 
as  between  Dr.  Edson  and  Pawlet,  the  contract  ought  not  to  be  en- 
forced against  Sandgate. 

2.  Dr.  Smith's  bill  was  not  named  in  the  notice.  Sandgate  was 
entitled  to  notice  in  writing  of  ^*  all  the  charges  and  expenses." 
She  was  entitled  to  notice,  therefore,  of  this  specific  charge  and  ex- 
pense. 

3.  That  Leach's  contract  with  Pierce  limited  his  right  against 
Pawlet  to  92,50  per  week,  for  the  year  succeeding  March  19, 1842, 
in  the  event  that  the  pauper  finally  fell  upon  Pawlet,  seems  clear ; 
since  Leach  could  not  claim  of  Pawlet  a  larger  sum,  than  Pawlet 
could  claim  of  Pierce,  and  that  amount  Leach  had  fixed  by  his  con- 
tract. In  the  other  event,  the  objections  to  a  recovery  for  Dr.  Ed- 
son's  bill  apply  to  a  recovery  for  Leach's  beyond  92,50  per  week. 

G.  W.  Harmon  and  E,  N..Briggs  for  plaintiffs. 

1.  The  contract  made  with  Dr.  Edson  was  not  invalid.  The 
town  of  Sandgate  cannot  complain,  as  no  more  than  a  reasonable 
compensation  was  stipulated  to  be  paid  to  him. 

2.  Dr.  Smith's  bill  ought  to  have  been  allowed.  A  specific  no- 
tice is  not  required  by  the  statute,  but  only  a  general  notice.  Dr. 
Smith's  bill  was  included  in  the  total  sum,  of  which  notice  was  given, 
and  the  defendants  were  in  no  way  prejudiced.  Newton  v.  Danhury, 
3  Conn.  553.  Goshen  v.  Stonington,  4  Conn.  209.  Stratford  v. 
Fairfield,  3  Conn.  588. 
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3.  The  agreement  made  by  Leach  with  Pierce  could  not  a£ket 
the  right  of  the  town  of  Pawlet  to  recover  of  Sandgate  a  reasonable 
coa^>enBation  for  keeping  the  pauper.  Bat  if  Pierce  was  the  ageot 
of  the  town  of  Pawlet,  and  bound  the  town  by  the  arrangement  with 
Leach,  aa  no  consideration  was  received  by  Leach  for  abandoning 
his  right  to  a  reasonable  compensation  for  keeping  the  paaper  pre- 
vious to  that  arrangement,  and  especially,  as  he  did  not  thus  aban- 
don, the  court  erred  in  charging,  that  the  plaintiff  was  entitled  to 
recover  only  $2,50  per  week  for  the  whole  year,  in  which  Pierce 
contracted  to  keep  the  paupers  of  the  town  of  Pawlet. 

4.  Interest  was  most  clearly  allowable  after  the  expiration  of  fif- 
teen days  from  the  demand ;  and  we  insist,  that  it  should  have  been 
allowed  from  the  time  of  rendering  the  services.  11  Vt  123.  2 
Vt  636.    8  Vt.  258.     Mcllvaine  v.  Wilkins,  12  N.  H.  474. 

5.  The  statute  does  not  require  the  justices  to  pass  upon  the  abil- 
ity of  the  pauper  to  be  removed.  The  practice  generally  has  been 
like  that  in  the  present  case. 

6.  To  entitle  the  plaintiff  to  recover,  it  was  not  incumbent  upon 
them  to  first  pay  the  bills.  The  statute  gives  the  right  of  action, 
not  for  moneys  paid,  but  for  expenses  incurred ;  and  it  is  sufficient 
that  the  plaintiff  was  Kable  to  pay  the  bills.  Westfeld  v.  SotUhwick, 
17  Pick,  08.     8t.  Johnshury  v,  WaUrford,  15  Vt.  692. 

7.  The  contract  between  Leach  and  the  town  of  Pawlet  bound 
the  town  to  pay  him  a  reasonable  compensation ;  and  hence,  as  the 
town  was  liable  to  him,  the  plaintiffs  may  recover  the  amount  in 
this  action. 

8.  The  action  is  brought  in  the  proper  and  approved  form.  Rev. 
St.  108,  §  6;  104,  $  12.  Slade's  St.  370,  ^4;  372,  $  II.  Jftrf- 
dlehury  v.  Hubbardton,  1  D.  Ch.  205.  Fairfield  v.  St,  Albans^ 
Brayt.  176,  8t,  Albans  v,  Georgia,  lb.  177.  Londonderry  v. 
Windham,  ?  Yt.  149.  Essex  v.  Milton,  3  Vt  17.  Danville  v. 
Putney,  6  Vt.  512.  And  any  defects,  which  may  appear  in  the 
declaration,  are  cured  by  the  verdict  Spencer  v.  Overton,  I  Day 
183.  Bliss  V.  Arnold,  8  Vt.  252.  Steph.  on  PL  148.  JIfarltii 
V.  Blodgett,  1  Aik.  375.  Keyes  v.  Throop,  1  Aik.  276.  Rick- 
ardson  v.  R.  ^  W,  Tump.  Co.,  6  Vt  496.  Morey  v.  Homan, 
10  Vt.  565.  Battles  v.  Braintree,  14  Vt  348.  Lincoln  v.  Blanche 
qrd,  17  Vt.  464. 
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The  opinion  of  the  court  was  delivered  bj 

Bennktt,  J.  The  first  question  in  this  case  relates  to  the  form 
of  action.  The  defendants  claim,  that  it  should  have  been  a  special 
action  on  the  case,  upon  the  statute,  and  that  assumpsit  cannot  be 
sustained.  The  sixth  section  of  the  statute  relating  to  the  support 
and  removal  of  paupers,  upon  which  this  action  is  based,  does  not 
prescribe  the  form  of  action.  It  simply  declares,  that  the  town 
making  the  disbursements  may  recover  for  them,  hy  an  action 
brought  in  the  name  of  such  town  against  the  delinquent  town. 

The  general  rule  is,  that,  for  money  accruing  due  under  the  pro- 
visions of  a  statute,  the  action  of  assumpsit  may  be  supported,  un- 
less another  remedy  is  expressly  giren.  In  Bell  v.  Burrows,  Bui. 
N.  P.  129,  it  was  held,  that  general  indebitatus  assumpsit  would  lie 
to  recover  a  sum  of  money  awarded  to  be  paid,  by  commissioners  to 
divide  common  fields,  under  a  private  act  of  parliament.  The 
case  of  Rann  v.  Greeny  Cowp.  474,  was  assumpsit,  brought  by  the 
plaintiff  to  recover  a  sum  which  had  been  ordered  to  be  paid  to  him 
as  vicar  of  a  certain  parish,  in  pursuance  of  the  provisions  of  a  pri* 
vate  act  of  Parliament  Lord  Mansfield  says,  the  statute  was  the 
only  ground  of  action,  and  that  without  it  there  was  no  power  to 
make  the  order ;  and  where  it  was  made,  the  law  raised  an  assump" 
sit.  There  is  no  importance  to  the  fact,  that,  in  the  case  referred 
to,  the  amount  of  the  claim  had  been  liquidated  by  the  order  made 
under  the  statute.  The  right  of  action  arose  out  of  the  statute.  If 
the  moneys  accruing  due  under  the  provisions  of  a  statute  are  um 
certain  in  amount,  they  must  be  liquidated  on  trial ;  and  such  fact  ia 
of  no  importance,  as  it  respects  the  form  of  action.  If  the  law  raised 
a  promise  to  pay  a  sum  of  monej^  accruing  under  a  private  act, 
certainly  it  would  under  a  public  act.     See  Dong.  10,  n.  S, 

The  case  of  BrookUne  v.  Westminster,  4  Yt.  224,  is  a  full  author^ 
ity  for  this  declaration.  In  that  case  there  had  been  an  order  of 
court,  upon  the  petition  of  the  town  of  Brookline,  against  the  towu 
of  Westminster,  to  pay  a  certain  portion  of  the  expense  of  building 
a  bridge  across  what  was  called  West  River.  The  plaintiff  town 
built  the  bridge,  and  then  recovered  in  an  action  of  assumpsit  against 
Westminster,  the  sum  in  which  they  had  been  assessed.  In  that 
case  the  sum  was  liquidated  on  trial.  Westminister  had,  under  the 
statute,  been  assessed,  not  a  specific  sum,  but  only  a  given  portion 
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of  the  whole  expense.  The  action  was  assumpsit  in  the  case  of 
Londonderry  v.  Windham,  2  Vt  149.  The  first  coant  alleged  the 
sickness  and  expenses  and  notice  correctly,  but  did  not  set  out  the 
order  of  remoral ;  and  the  second  count,  which  went  for  the  ex- 
pense of  the  order  of  removal  and  of  the  remoral,  omitted  to  allege 
anj  sickness  to  preient  a  removal  at  the  time  the  order  was  made. 
The  declaration  was.  held  insufficient,  upon  demurrer,  for  these 
causes ;  but  there  is  no  intimation,  either  by  counsel  or  court,  that 
assumpsit  was  not  a  proper  form  of  action.  So  in  the  case  of  Essex 
V.  MiUon,  3  Vt  17,  the  form  of  the  action  was  assumpsit.  The 
case  of  Damnlle  ▼.  Putney ,  6  Vt.  512,  was  an  action  of  assumpsit, 
to  recover  for  the  support  of  transient  poor,  under  the  11th  section 
of  the  statute.  Judge  Collamer,  in  giving  the  opinion  of  the  court, 
says,  in  substance,  that  it  is  sufficient,  upon  general  principles,  to 
state  all  those  facts  which  the  statute  renders  necessary  to  create  the 
liability,  and  thereupon  raise  the  assumpsit,  without  setting  up  or 
expressly  declaring  upon  the  statute ;— *and  he  adds,  that  this  is  the 
usual  course  on  the  fourth  section  of  the  statute,-^which  answers  to 
the  sixth  section  of  the  Revised  Statutes.  Upon  this  ground,  the 
first  count,  which  was  special,  setting  up  what  was  necessary  to  cre- 
ftte  the  liability  under  the  statute,  was  held  sufficient.  And  in  that 
ease  it  may  be  said,  that  the  11th  section  provided,  that  the  remedy 
might  be  ''by  an  action  for  money  laid  out  and  expended."  StiU 
it  was  held,  that  this  was  not  imperative,  and  that  a  special  assumpsit 
might  be  maintained.  The  case  of  Middldmry  v.  HnbbQrdJton^  1 
D.  Ch.  205,  was  under  the  11th  section,  and  the  court  simply  held, 
iin  that  case,  that  a  general  indebitatus  assumpsit  will  not  lie  for 
money  laid  out  and  expended,  but  that  a  case  must  be  made,  in 
:the  declaration,  within  this  section  of  the  statute.  The  remarit  of 
Judge  Chipman,  that,  under  the  fourth  section,  it  must  be  a  special 
^action  on  the  case  upon  the  statute,  is  extra-judicial. 

On  the  whole,  we  think  the  first  count  in  the  declaration  is  well 
adapted  to  the  plaintiff's  case ;  and  the  motion  in  arrest  was  proper- 
ily  overruled. 

The  objection  to  the  admission  of  parol  evidence,  to  show  the 
■sickness  of  the  pauper,  &c.,  is  without  foundation.  Indeed,  it  has 
'been  waived  by  the  defendants'  counsel  in  argument. 

The  charge  of  the  court,  that  theplaintifb  were  entitled  to  recov- 
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er  for  all  such  bills,  as  they  were  legally  bound  to  pay  at  the  com* 
mencement  of  the  suit,  notwithstanding  they  had  not  then  been  paid, 
we  think,  was  correct.  By  the  sixth  section  oi  the  statute,  p.  102, 
the  town  of  Sandgate  was  made  liable  to  the  town  of  Pawlet,  to  re- 
pay them  all  charges,  occasioned  in  consequence  of  the  inability  of 
the  pauper  to  be  removed  at  the  time  of  making  the  order,  in  main* 
taining  and  curing  her,  and  in  subsequently  removing  her  to  Sand- 
gate.  So  far  as  the  town  of  Pawlet  have  made  themsdves  liable, 
such  liability  is  necessarily  chargeabie  upon  the  town ;  and  so  far  as 
individuals  may  have  rendered  services  in  maintaining  and  doctor* 
ing  the  pauper  upon  the  credit  of  Pawlet,  such  individuals  may  well 
be  considered  as  their  agents ;  and  the  town  may  well  sustain  the 
action,  though  they  have  not  yet  paid  the  sums  due  such  individu- 
als.    Westfield  V.  Stmthwick,  17  Pick.  68. 

The  claim  of  James  Leach  is  not  to  be  distinguished  from  the 
other  claims  against  the  town  of  Pawlet.  Let  the  suit  in  regard  to 
the  settlement  of  the  pauper  be  determined  as  it  might,  the  town  of 
Pawlet  was  liable  to  Leach  for  a  reasonable  compensation  ;  and  in 
one  event,  what  should  be  a  reasonable  compensation  should  be  de^ 
termined  by  arbitrators ;  and,  in  the  other  event,  by  the  amount 
which  should  be  allowed  the  town  in  the  suit  against  Sandgate. 
The  fact,  that,  in  this  latter  event,  the  town  of  Pawlet  was  not  lia» 
ble  to  pay  Leach  until  after  the  recovery  against  Sandgate,  can 
make  no  difference.  It  became  a  present  liability  upon  the  town, 
upon  the  rendition  of  the  services  by  Leach,  but  to  be  discharged 
in  future. 

We  think  the  plaintiffi  were  entitled  to  interest  on  their  claims  after 
the  expiration  of  the  fifteen  days  from  the  time  the  notice  was  given- 
to  the  defendants.  At  the  expiration  of  such  time  the  plaintiffs' 
right  of  action  was  complete,  and  the  defendants  liable  -to  a  suit. 
In  Brookliru  v.  WtstmnsttTj  4  Vt.  225,  interest  was  allowed  on  the 
plaintiffs'  claim,  from  the  time  of  the  demand ;  and  no  objection 
was  made  on  this  point  of  the  charge.  In  Houghton  et  al.  v.  Hagar, 
Brayt.  133,  the  principle  was  adopted,  that,  in  an  action  for  goods 
sold  and  delivered,  the  court  would  direct  interest  to  be  cast  from 
the  time  of  demand  ;  and  there  being  no  demand  in  the  case,  inter- 
est was  allowed  from  the  serving  of  the  writ.  The  same  principle 
is  adopted  in  Mcllvaine  v.  Wilkins,  12  N.  H.  474.     In  AmoU  v.. 
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Redfem,  3  Bing.  353,  it  is  said,  there  are  two  principles,  upon  niiich 
interest  is  given, — 1st,  Where  the  intent  of  the  parties,  that  interest 
should  be  paid,  is  to  be  collected  from  the  terms  or  nature  of  the 
contract ; — >ld,  In  cases  in  which  the  debt  has  been  wrongfally  detain- 
ed from  the  creditor ;  and  in  Hillhouse  v.  Daois,  1  M.  dz;  S.  109,  the 
principle  stated  is,  that,  although  interest  be  not  doe  ez  contractu,  a 
party  may  be  entitled  to  damages  to  the  amount  of  the  interest,  for 
any  unreasonable  delay  io  the  payment  of  what  is  due.  In  the  case 
now  before  us,  the  statute,  requiring  fifteen  days  notice  to  be  giren 
in  writing  of  the  plaintiffs'  claims  is,  in  effect,  a  demand  of  pay- ' 
ment  at  the  expiration  of  that  time  ;  and  if  not  then  paid,  the  sum 
then  due  is  wrongfully  detained,  and  the  law  gives  damages  equal  to 
the  interest  for  such  detention.  There  was  no  error  in  the  county 
court,  then,  in  telling  the  jury,  that,  if  they  found  for  the  plaintiff, 
they  should  allow  interest  after  the  fifteen  days.  It  was  quite  im- 
material, whether  the  court  called  it  interest,  or  damages  for  the  de- 
tention of  the  sum  due.  We  think,  then,  the  defendants'  exceptions 
cannot  prevail. 

As  the  plaintiffs  have  also  excepted,  it  becomes  our  duty  to  ex- 
amine their  exceptions. 

It  seems  the  plaintiff  claimed  to  recover  for  Dr.  Edson's  bill, 
for  services  rendered  in  doctoring  the  pauper  pending  the  appeal  in 
relation  to  her  settlement,under  an  agreement,that,if  the  pauper's  set- 
tlement should  be  decided  to  be  in  Sandgate,  he  should  have  a  rea- 
sonable compensation ;  but  if  found  to  be  in  Pawlet,  he  should  have 
nothing.  We  think,  that  the  plaintiffs  should  not  be  allowed  to  recov- 
er any  thing  for  Edson's  bill.  If  the  pauper  was  in  need  of  his  servi- 
ces, it  was  the  duty  of  the  town  of  Pawlet  to  see  that  they  were  had, — 
and  that  upon  their  own  responsibility.  To  permit  the  town  io  make 
a  sort  of  z,  gambling  contract  with  Edson,  so  as,  in  one  event,  to 
screen  them  from  any  liability,  and,  in  another,  to  lay  the  foundation 
for  a  recovery  against  the  town  of  Sandgate,  we  think  would  be  on- 
wise  and  against  sound  pdlicy.  The  town  of  Pawlet  should  be  govern- 
ed, in  making  expenditures,  by  the  utmost  fairness ;  and  no  tempta- 
tion should  be  held  out  to  them,  to  make  'an  expenditure  for  this 
pauper  at  the  expense  of  Sandgate,  which  it  was  not  incumbent  upon 
them  to  incur  without  regard  to  the  result  of  the  suit  involving  the 
settlement  of  the  pauper.     The  town  of  Sandgate  is  a  stranger 
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to  the  transaction ;  and  the  liability  imposed  upon  them  is  a  statute 
liability ;  and  if  contracts  like  the  present  were  sanctioned,  it  might 
tend  to  of^resive  and  reckless  expenditures. 

The  county  court  were  correct  in  not  allowing  the  plaintiflT  to  re* 
cover  for  Dr.  Smith's  bill.  Before  a  town  is  liable  to  be  sued,  they 
are  by  the  statute  entitled  to  fifteen  days'  notice,  in  writing,  of  **  all 
the  charges  and  expenses"  incurred  in  consequence  of  'Hhe  pauper's 
inability  to  be  remoTed."  As  the  town  of  Sandgate  was  neither 
party  or  privy  to  the  expenditures  for  the  support  of  the  pauper,  but 
the  liability  being  imposed  by  statute,  it  is  but  reasonable,  that  the 
town  should  have  notice  of  the  specific  expenditure ;  and  we  think 
the  statute  requires  it.  The  town  may  well  wish  to  examine  into  the 
claim,  before  deciding  upon  its  reasonableness.  As  Smith's  bill  was 
not  named  in  the  notice,  as  being  included  in  Leach's  bill ;  the  no- 
tice, as  to  that  item,  was  insufficient 

The  plaintiffs  have  no  reason  to  complain  of  the  charge  of  the 
court  in  relation  to  Leach's  bill.  Leach  had  agreed  with  Pierce, 
who  was  under  contract  with  the  town  of  Pawlet  to  support  their 
poor,  to  keep  the  pauper  in  question  at  the  rate  of  $2,50  per 
week,  (provided  there  should  be  no  extraordinary  expenses,)  in  case 
her  settlement  should  not  be  adjudged  to  be  in  Sandgate.  The  town 
should  not  be  allowed  to  recover  more  for  Leach,  than  what  he 
would  have  been  entitled  to,  had  the  pauper's  settlement  been  found 
not  to  have  been  in  Sandgate.  It  was  immaterial  to  Leach,  whether 
the  settlement  of  the  pauper  was  in  the  one  place,  or  the  other ;  and 
his  agreement  to  keep  the  pauper  at  the  rate  specified  must  be  evi- 
dence of  what  he  considered  it  worth.  Besides,  the  town  of  Sandgate 
should  not  be  compelled  to  pay  any  more,  than  what  it  would  have 
reasonably  cost  the  town  of  Pawlet,  had  she  been  one  of  their  own 
poor.  The  contract,  in  that  event,  limited  by  its  own  terms  the 
amount  of  compensation. 

The  statute  having  given  the  town  of  Sandgate  fifteen  days  to  pay 
the  bill,  after  notice  of  the  expenditure,  no  interest  should  be  allow- 
ed the  plaintiff  until  a  right  of  action  accrued.  There  was  no' con- 
tract, express,  or  implied,  to  pay  interest,  and  no  wrongful  detention 
of  the  money,  until  the  expiration  of  the  fifteen  days. 

The  result  is,  that  neither  party  can  succeed  in  their  exceptions ; 

and  the  judgment  of  the  county  court  is  affirmed, 
SO 
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Lewis  M.  Walker  v.  William  A.  Hitchcock, 

Under  a  declaration  in  ejectment,  in  the  statote  form,  which  charges  the  defend- 
ant with  having  taken  the  whole  profits  of  the  premises  to  himself  daring  the 
time  laid  in  the  declaration,  the  ptaintiff  cannot,  with  a  fiew  to  increase  his 
claim  for  meme  profits,  give  evidence  of  snch  acts  of  trespass,  as  arose  from  the 
waMsn  miflcondoct  of  the  defendant,  and  which  injared  the  intrinsic  valne  of 
the  premises,  without  any  benefit  resnlting  therefrom  to  the  defendant;  and 
conseqnently  a  judgment  in  favor  of  the  plaintiff,  in  an  action  of  ejectment,  in 
no  bar  to  a  subseqaent  action  of  trespass  for  such  wanton  acts  of  the  defendant* 
though  committed  by  him  while  the  action  of  ejectment  was  still  pending. 

In  actions  of  trespass  to  real,  as  well  as  personal  property,  matters  in  discbaiige 
of  the  action  must  be  specially  pleaded ;  and  allhoogh  the  matter*  which  the 
defendant  claims  shonld  operate  as  a  bar  to  the  action,  may  be  given  in  evi- 
dence by  the  plaintiff,  still  the  defendant  cannot  take  advantage  of  it,  as  a  bar, 
vnder  the  general  issue*    BfiKNErr,  J. 

Trebpass  quare  clausum  Jregit  The  plaintiff  alleged,  in  biB 
declaration,  that  the  defendant,  on  the  fourteenth  day  of  June,  1841, 
and  on  divert  di^s  and  times  between  that  day  and  the  time  of  com* 
raencing  this  suit,  (which  was  iMrooght  to  the  April  Term,  1844y  of 
Rutland  county  court,)  entered  the  close  of  the  plaintiff,  and  broke 
open  a  messuage  thereon,  and  broke  to  pieces  and  destroyed  the 
.doors,  locks^  staples,  hinges  and  windows  belonging  thereto,  and 
ptilled  down  the  shelves  and  counter  then  affixed  thereto,  and  tore 
up  the  marble  fk)or  and  steps  thereof,  and  pulled  down  and  destroyed 
the  walls  thereof,  dC'C.  Plea,  the  general  issue,  and  trial  by  the  courts 
April  Term,  1845, — ^Williams,  Ch,  J.,  presiding. 

On  trial,  the  plaintiff,  to  sustain  the  issue  upon  his  part,  gsve  in 
evidence  a  copy  of  the  record  of  a  judgment  in  favor  of  the  plaintiff 
agiunst  the  defendant  and  others,  in  an  action  of  ejectment  for  the 
same  close  and  messuage,  in  which  the  plaintiff  declared  in  the  stat- 
ate  form,  alleging  the  eviction  to  have  been  on  the  fourteenth  of 
June,  1841,  and  that  the  defendants,  from  that  time  to  the  com- 
mencement of  that  suit  had  taken  the  "  whole  profits  "  to  themselves ; 
and  it  appeared,  that  the  plaintiff  recovered  judgment  in  that  suit  for 
the  seisin  and  possession  of  the  premises  at  the  April  Term,  1843, 
of  Rutland  county  court,  and  that  the  suit  was  then  continued  for 
the  assessment  of  dain&gesi  and  that  at  the  September  Term,  i643» 
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the  plamtiff  recovered  judgment  fbr  $192,46  dailHt^es.  The  plain- 
tiff also  gave  evidence  to  show  that  the  trespasses  complained  of  in 
this  action  were  committed  by  the  defendant  in  July,  1843,  and  that 
upon  the  assessment  of  damages  in  the  action  of  ejectment  no  evi- 
dence was  given  as  to  these  acts  of  trespass. 

The  county  court  thereupon  decided,  that  the  judgment  in  the 
action  of  ejectment  was  a  bar  to  the  present  action  ;  and  that,  as  it 
appeared  from  the  plaintiff's  evidence,  that  that  judgment  was  ren- 
dered subsequent  to  the  acts  of  trespass  complained,  and  that  the 
defendant  was  then  in  possession  and  the  plaintiff  not  in  possession^ 
it  was  not  necessary  for  the  defendant  to  plead  the  former  recovery 
in  bar,  but  that  he  might  avail  himself  of  it  under  the  general  issue ; 
and  judgment  was  rendered  in  favor  of  the  defendant.  Exceptions 
by  plaintiff 

Thrall  ^  Pond  for  plaintiff. 

1.  It  is  provided  by  statute, — Rev.  St.  c.  35,  §  4, — that  "  in  every 
action  of  ejectment,  if  judgment  be  rendered  for  the  plaintiff,  he 
shall  recover  as  well  his  damages,  as  the  seisin  and  possession  of 
the  premises."  The  vford  "  damages  "  as  there  used,  should  be 
construed  as  comprehending  merely  those  damages,  which  were  for- 
merly recovered  by  a  party  in  an  action  of  trespass  for  mesne  profits. 
That  action  lay,  at  common  law,  against  the  tenant  in  possession  of 
the  premises,  alter  a  recovery  in  ejectment  The  judgment  in  ejects 
ment  settled  the  title;  and  the  action  of  trespass  for  mesne  profiia 
lay  to  recover  the  damages,  which  resulted  as  a  consequence  from 
tise  original  tortious  entry  and  ouster  and  the  tortious  occupancy  of 
the  premises.  3  Bl.  Com.  204.  Runnington  on  Ej.  154.  AsHn  v. 
Parkin,  2  Burr.  668.  Goodtitle  v.  Tombs,  3  Wils.  120.  2  Phil. 
£v.  314.  By  our  statute  the  legislature  intended  to  abolish  the  ac- 
tion of  trespass  for  mesne  profits,  and  authorize  the  plaintiffs  in  such 
actions  to  recover  their  damages, — ^that  is,  the  damages  included  In 
Uie  trespass  complained  of, — at  the  same  time  that  they  recovered 
possession  of  the  premises.  This  is  shown  by  the  form  given  for 
the  writ  of  ejectment.  At  common  law  the  declaration  in  ejectment 
contained  an  allegation,  that  the  defendant,  with  force  and  arms, 
entered  upon  the  premises  and  ejected  the  plaintiff  therefrom,  &c. 
3  Bl.  Com.,  Appendix,  No.  2.    In  the  declaration  for  mesne  profita 
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the  plaintiff  declared,  that  the  defendant  expelled  and  amoved  him 
from  the  premises,  d&c,  and  daring  that  time  had  taken  and  re« 
eeived,  to  the  use  of  the  defendant,  all  the  issues  and  profits,  d&c. 
2  Chit.  PL  389.  The  form  given  in  our  statute  substantially  in- 
cludes the  allegaUons  in  both  these  actions,  and  nothing  more.  Rer. 
St.  485. 

This  court  has  uniformly  regarded  this  statute  as  merely  dispen- 
sing with  the  common  law  action  of  trespass  for  mesne  profits.  At" 
kinson  v.  Burt,  1  Aik.  329.  Burton  v.  Austin  et  al.,  4  Vt  105. 
Smith  V.  Benson,  9  Vt.  142.  Strong  v.  GarfiM,  10  Vt.  502. 
Brinsmaid  v.  Jfayo,  9  Vt.  34.  Lcunpson  v.  Sutherland  et  al.,  13 
Vt.  315.  And  this  being  so,  the  judgment  in  the  action  of  eject- 
ment is  no  bar  to  an  action  of  trespass  on  the  freehold  for  injury 
done  to  the  premises.  2  Chit.  PI.  390.  Cow.  &  H.  Notes  to  Phil. 
Ev.,  Part  2,  p.  850. 

2.  But  if  the  judgment  was  a  bar  to  this  action,  it  should  have 
been  specially  pleaded.  1  Chit  PL  496.  Bird  v.  Randall,  3  Burr. 
1323.     Austin  v.  Norris,  11  Vt.  38. 

Ormshee  4*  Edgerton  for  defendant. 

1.  If  the  plaintiff  had  ever  any  cause  of  action  for  the  injury 
complained  of  in  bis  declaration,  it  ceased  upon  the  recovery  in  the 
action  of  ejectment  The  statute  of  this  state, — Rev.  St,  c.  35,  § 
4, — supersedes  the  action  of  trespass  for  mesne  profits ;  and  as  the 
damages  in  that  action  were  recovered  to  the  time  of  the  recovery 
in  ejectment,  our  practice  has  been  to  give  damages  in  ejectment  to 
the  same  time  and  for  the  sama  things.  Brinsmaid  v.  Mayo,  9  Vt 
34.  Story's  PL  15,  66.  Waste,  as  well  as  annual  rent,  is  recover- 
able in  the  action  of  trespass  for  mesne  profits,  and,  consequently, 
with  us,  in  the  action  of  ejectment  1  Chit  PL  222, 225, 226.  2 
lb.  870,  n.  (h.)  3  Wils.  121.  Hughes  v.  Thomas,  13  East  485. 
If  the  plaintiff  omit  to  prove  the  waste,  or  any  other  damage,  in  his 
action  of  ejectment,  he  waives  it,  and  cannot  afterwards  make  it  the 
subject  of  another  action.     Strong  v.  Garfield,  10  Vt  502. 

2,  It  was  not  necessary  to  plead  the  recovery  in  ejectment  in  the 
present  case.    1  Stark.  Ev.  206^  207.    Isaacs  v.  C7arA,  12  Vt  602. 
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The  opinion  of  the  court  was  deliyered  by 

BsNNETT,  J.  The  county  court  held,  that  the  record  in  the  ac- 
tion of  ejectment  was  a  bar  to  this  action,  and  that,  the  plaintiff 
having  given  it  in  evidence,  it  would  avail  the  defendant,  as  a  bar,  un« 
der  the  general  issue.  We  are  now  called  upon  to  revise  the  decis- 
ion of  the  county  court 

Oar  statute  provides,  that  in  an  action  of  ejectment  the  plaintiff 
shall  recover,  as  well  his  damages,  as  the  seizin  and  possession  of 
the  premises;  though  in  England  the  plaintiff  recovers  only  his  land, 
and  may,  in  a  subsequent  action  of  trespass,  recover  for  his  mesne 
profits.  Whatever  is  derived  from  the  use  and  occupancy  of  the 
land,  while  it  is  tortiously  withheld  from  the  owner,  should  be  con- 
sidered as  occasioned  by  the  trespass  included  in  the  ejectment,  and 
may  and  indeed  must  be,  under  our  statute,  included  in  the  damages 
recovered  in  the  action  of  ejectment.  If,  in  such  case,  but  nominal 
damages  are  assessed,  still  there  can  be  no  second  action  to  recover 
the  mesne  profits. 

In  the  present  suit,  the  plaintiff  does  not  seek  to  recover  for  any 
thing  derived  from  the  use  of  the  land,  but  for  such  wanton  acts 
of  trespass,  as  would,  in  fact,  constitute  waste,  and  would  not, 
even  with  the  most  liberal  use  of  language,  come  under  the  idea  of 
mesne  profits.  In  England,  in  the  action  of  trespass  for  mesne  profits, 
the  plaintiff  will  not  be  entitled  to  recover  for  any  injury  done  to  the 
premises  in  consequence  of  the  misconduct  of  the  defendant,  unless 
such  facts  are  specially  alleged  in  the  declaration.  2.  Steph.  N.  P. 
1494.  The  form  of  the  declaration,  given  by  our  statute,  which  the 
plaintiff  has  adopted  in  this  case,  charges  the  defendant  with  having 
expelled  the  plaintiff  from  the  premisses,  taking  the  whole  profits 
to  himself.  Upon  such  a  declaration,  the  plaintiff  should  not  be  al- 
lowed to  give  in  evidence,  on  the  trial  of  the  ejectment,  such  acts  of 
trespass,  as  arose  from  the  wanton  misconduct  of  the  defendant^ 
with  a  view  to  increase  his  claim  for  mesne  profits,  and  which  injur- 
ed the  intrinsic  value  of  the  premises,  without  any  benefit  resulting 
from  them  to  the  defendant.  The  same  reason,  which  requires 
such  facts  to  be  specially  alleged  in  a*  declaration  in  trespass  for 
mesne  profits  at  the  common  law,  would  equally  apply  to  a  declaration 
in  ejectment  under  our  statute,  in  a  case  in  which  damages  are 
claimed  to  be  recovered  for  such  acts.    Without  it^  the  defeqdant 
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would  be  equally  subject  to  surprise  in  the  one  case,  as  in  the  other. 
We  apprehend,  that  it  was  not  the  intention  of  the  legislature  to  bar 
anj  claim  fw  damages,  by  a  proceeding  in  ejectment,  which  could 
not  appropriately  be  given  in  evidence  under  the  statute  form  of 
the  declaration, — simply  charging  the  defendant  ttiih  the  taking  ef 
tlu  whole  of  the  profits  to  himself. 

The  plaintiff,  in  this  case,  had  judgment  to  recover  the  seisin  and 
possession  of  the  premises,  before  the  trespasses  complained  of  had 
been  committed.  AH  that  remained  to  be  done  was,  to  assess  the 
damages.  We  think,  upon  principle,  that  the  damages  must  have  been 
confined  to  such  claims,  as  would  come  under  the  denomination  of 
mesne  profits. 

The  only  wr<»g,  charged  in  the  declaration  to  the  defendant,  is 
tlie  eviction  of  the  plaintiff  and  the  taking  of  the  entire  profits  to  kU 
own  use.  It  is  difficult  to  see,  how  the  proceedings  in  ejectment 
can  bar  a  right  of  action  for  a  wanton  destruction  of  the  premises. 
.  The  term  damages,  in  the  statute,  should  be  confined  to  the  subject 
matter,  then  under  consideration ;  which  was  the  providing  a  rem- 
edy for  the  eviction  and  the  damages  consequent  upon  it  The  dam- 
ages now  sued  for  cannot  be  said  to  be  consequent  upon  the  eviction, 
but  arose  from  subsequent  tortious  acts,  destructive  of  the  premises, 
and  disconnected  with  the  original  trespass,  and  with  the  cause  of 
action  adjudicated  upon  in  the  first  suit 

In  this  view,  the  plaintiff's  present  claim  can  not  be  barred  by  the 
former  judgment.  I  am  not  aware,  that  this  view  of  the  subject  is 
opposed  to  principle,  or  to  any  adjudged  case ;  and  it  is  necessary, 
in  order  to  protect  the  rights  of  the  present  parties. 

In  regard  to  the  manner,  in  which  the  defendant  should  have 
availed  himself  of  the  record,  in  case  it  constituted  a  bar  to  this  ac- 
tion, it  is  not  necessary  to  decide.  It  may,  however,  with  safety  be 
said,  that,  in  actions  for  trespass  to  real  as  well  as  personal  property, 
matters  in  discharge  of  the  action  must  be  specially  pleaded, — as  in 
the  case  of  a  release,  or  a  former  recovery.  1  Chit.  PI.  496.  Bird 
V.  Randall,  3  Burr,  1353.  This,  as  a  general  rule  of  law,  is  ad- 
mitted ;  but  it  is  claimed,  that,  as  the  plaintiff  gave  the  record  in 
evidence  to  show  a  title  in  himself  to  the  lands  described  in  the  pres- 
ent declaration,  the  defendant  may  claim  the  benefit  of  such  evidence 
iws  a  bar  to  the  action^  without  pleadin^it.    No  authority  has  been 
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produced,  to  show,  that,  in  sach  a  case,  the  special  plea  may  be  dis- 
pensed with ;  and  I  can  discover  no  reason,  why  it  should  be.  The 
plea  of  not  guilty  is,  in  law,  simply  a  denial  of  the  facts  stated  in  the 
declaration ;  and  every  cause  is  to  be  tried  and  decided  upon  the  issue 
joined  between  the  parties ;  and  the  evidence  is  to  be  received  and 
applied  only  as  it  bears  upon  the  issue  which  the  parties  have  seen 
fit  to  join.  I  think  the  case  of  Allen  v.  Parkhurst  ef  a/.,  10  Vt.  557, 
is  conclusive  of  this  question  ; — but  still,  as  we  hold  that  the  former 
recovery  could  have  been  no  bar,  if  properly  pleaded,  we  have  no 
occasion  to  decide  the  question  now  under  consideration. 

Whether  the  plaintiff  had  such  a  possession,  as  would  enable  him 
to  maintain  this  action,  is  quite  another  question.  It  might,  perhaps, 
be  claimed,  that  if  the  plaintiff  had  been  let  into  possession,  under  his 
judgment,  by  the  consent  of  the  defendant,  or  had  been  put  into  pos- 
session under  a  writ  of  possession,  he  should  be  considered  as  in 
of  his  first  estate.  The  decision  of  the  court  below  upon  the  ef- 
fect of  the  record  put  an  end  to  the  case,  and  rendered  all  farther 
showing  as  to  possession  of  no  avails  if  necessary  to  entitle  the 
plaintiff  to  a  recovery. 

We  think  the  county  court  erred,  in  the  effect  which  they  gave 
to  the  record  in  the  action  of  ejectment.  The  result  is,  the  judg- 
ment of  the  county  court  is  reversed,  and  the  cause  remanded  for 
trial. 


Caleb  Paeis  v.  Savid  Babtlvtt  and  Abner  Baetlett. 

In  an  acti(m  of  ejeetineDt  agauiflt  a  tenant  in  poMenion  of  land,  the  ^mt  wiU  not 
abate,  if  the  landlord  is  not  joined  as  a  defendant,  in  a  caae  in  which  the  tenan- 
cy it  by  parol  and  is  unknown  to  the  plaintiff. 

In  this  ease,  which  was  an  action  of  ejectment,  commenced  in  1844,  the  defend- 
ants pleaded  in  abatement,  that  one  M.  was  owner  and  landlord  of  the  premi- 
sesi  and  that  the  defendants  were  his  tenants ',  and  issae  was  joined  thereon  ^ 
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and  it  waa  held,  that  evid^ncei  that  M.  recorered  judgment  in  an  action  of 
ejectment  Cor  the  game  premises,  in  1826,  against  one  of  the  defendants^  and 
that  the  defendants  occnpied  the  prembes  from  that  time  until  1840,  as  tenants 
of  M.,  but  not  under  a  written  lease,  and  that  the  other  defendant  and  a  third 
person  executed  a  mortgage  of  the  prem  ises  to  M.  upon  a  contract  for  the 
purchase  of  the  premises,  and  that  in  1842  M.  recorered  a  judgment  against 
the  roortgegors  in  an  action  of  ejectment  founded  upon  the  mortgage,  and  that 
from  that  time  until  the  commencement  of  this  suit  the  premises  had  heen  ooea« 
pied  by  the  defendants  with  the  consent  of  M.,  but  without  a  written  lease,  and 
that  they  had  paid  rent  to  him  therefor, — ^it  not  appearing  that  the  plaintiff 
knew  of  such  payment  of  rent,  or  knew  that  M.  was  landlord, — had  no  tendency 
to  sustain  the  issue,  on  the  part  of  the  defeftdanta,  upon  the  plea  in  abatement. 

Ejectment  for  land  in  fianby.  The  defendants  pleaded  in  abate* 
ment,  that  one  James  McDaniels,  of  Rutland,  was  the  owner  and 
landlord  of  the  demanded  premises,  and  that  the  defendants  were 
his  tenants,  and  that  so  McDaniels  ought  to  have  been  joined  as  de- 
fendant in  the  suit ; — and  upon  this  plea  issue  was  joined.  Trial  bj 
jury,  September  Term,  1845, — Williams,  Ch.  J.,  presiding. 

On  trial  the  defendants  gave  in  evidence  the  record  of  a  judgment 
in  favor  of  McDaniels  against  the  defendant  Savid  Bartlett,  in  an 
action  of  ejectment  for  the  same  premises  described  in  the  declara- 
tion in  this  suit,  rendered  at  the  April  Term,  1826,  of  Rutland 
county  court ; —  also  evidence  tending  to  prove,  that  the  defendants 
occupied  the  premises,  as  tenants  of  McDaniels,  from  that  time  un- 
til February  11,  1840,  and  paid  rent  to  him,  but  not  under  a  written 
lease ; — also  a  mortgage  deed  of  the  same  premises,  executed  by  the 
defendant  Abner  Bartlett  and  one  Marcus  Bartlett  to  McDaniels,  to 
liecure  the  amount  agreed  to  be  paid  by  them  ^upon  a  contract  for 
the  purchase  of  the  premises ; — also  the  record  of  a  judgment  in  fa- 
>or  of  McDaniels  against  Abner  Bartlett  and  Marcus  Bartlett,  in 
an  action  of  ejectment  founded  upon  the  mortgage,  rendered  at  the 
April  Termi  1842,  of  Rutland  county  court ; — also  evidence  tend- 
ing to  prove,  that  since  that  time  the  defendants  had  occupied  the 
premises  by  the  express  consent  of  McDaniels,  and  had  paid  rent  to 
him  therefor,  ahhough  there  was  no  written  lease  of  the  premises 
given  by  McDaniels  to  them ; — but  there  was  no  evidence  tending 
to  prove,  that  the  plaintiff  knew  of  the  payment  of  such  rent,  or 
knew  that  McDaniels  was  in  any  way  landlord. 
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The  court  instructed  the  jury,  that  this  evidence  did  not  tend  to 
sustain  the  issue  on  the  part  of  the  defendants ;  and  a  verdict  was 
returned  in  favor  of  the  plaintiff.     Exertions  hy  defendants. 

ThraU  4r  Pond  for  defendants. 

The  statute,-^Rev.  St.  c.  35,  ^  1, — enacts,  that  the  action  of 
ejectment  "  shall,  in  all  cases,  be  brought  as  well  against  the  land- 
lord, if  any  there  be,  as  against  the  tenant  in  possession  of  the  prem« 
ises,  and,  if  otherwise  brought,  the  same  shall,  on  motion,  be  abatf- 
ed."    The  tenancy  contemplated  by  this  statute  need  not  be  a  tenan- 
cy created  by  deed,  and  when  this  relation  appears  from  such  deed 
upon  the  record ;  but  it  is  "  in  all  cases,"  where  a  tenancy  exists^ 
that  the  landlord  must  be  joined.     Wallace  v.  FamstDorth,  2  TyL 
294.     Warner  v.  Fate  et  al.,  5  Vt.  166.     If  a  debtor  remains  in 
possession  of  land,  after  six  months  subsequent  to  the  levy  of  an  ex- 
ecution upon  the  land,  he  is,  by  operation  of  law,  made  the  tenant 
of  the  creditor  ;  so  a  mortgagor,  afler  condition  broken,  is  tenant  of 
the  mortgagee,  or  afler  decree  of  foreclosure  and  the  eiq>iration  of 
the  time  for  redemption.     Aldis,  Ex'r,  v.  Burdick,  8  Vt.  21.  Hath^ 
away  V.  Fhelps,  2  Aik.  84.     Ex'r  of  Tucker  v.  Keeler  et  al,,  4  Vt. 
161.     Wilson  V.  Hooper,  13  Vt.  653.     The  court  below  assumed, 
that  express  notice  to  the  plaintiff  of  this  tenancy  must  be  shown, 
before  he  is  required  to  join  the  landlord  in  the  action.     We  c<hi- 
tend,  that  the  records  introduced  furnished  sufficient  evidence  of 
notice.     Warner  v.  Fate  ^  al,  S  Vt  166.     Hedges  et  al.  v.  Gatest 
9  Vt  178.    May  v.  Albee,  Circ.  Ct.,  1830,  cited  in  Washburn's 
Dig.  324,  sec.  77.    It  was  unnecessary  for  the  plaintiff  to  know  any 
thing  in  relation  to  the  terms  of  the  tenancy.    Hurd  v.  Tattle  et  al., 
2  D.  Ch.  43. 

G.  W.  Harmon,  for  plaintiff,  relied  upon  Wallace  v.  FtMmstcortk, 
2  Tyl.  294,  and  Brush  v.  Cook,  Brayt  89,  as  decisive  of  this  case. 

The  opini(m  of  the  court  was  delivered  by 

Bennett,  J.    The  plea  in  abatement  alleges,  that  James  McDan- 

iels  was  the  owner  and  landlord  of  the  premises  in  question,  and  that 

the  defendants  were  his  tenants,  and  that  he  (McDaniels)  was  not 

joined  in  the  suit    The  replication  toaverses  the  allegation,  that 
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the  defendaots  were  the  tenants  of  McDaniels.  The  connfj  coort, 
after  the  eridence  was  pat  in,  hdd  that  the  defendants  had  failed  to 
sustain  their  plea  in  abatement,  and  so  instmcted  Uie  jury.  We 
are  now  called  upon  to  revise  this  ruling  of  the  countj  courts 

In  order  to  ascertain  in  regard  to  the  correctness  of  the  ruling  of 
the  court  below,  it  is  necessary  to  examine  carefully,  to  see  what 
the  testfiaony  was, — which  seeoM  to  have  been  put  in  without  ob- 
jection. It  is  difficult  to  see  how  the  recovery  of  the  premises  in 
the  action  of  ejectment  by  McDaniels  against  Bavid  Barllett,  (one 
of  these  defendants,)  in  1826,  can  in  any  way  tend  to  establish  a 
tenancy  in  these  defendants,  of  which  the  plaintiff  was  bound,  at 
Ma  perily  to  take  notice.  Under  our  statute,  it  is  true,  the  recovery 
is  tmtdurivt^  as  to  the  title,  against  Savid  Bartlett ;  but  it  has  no 
tendency  to  prove  a  tenancy, — at  least  sach  a  one,  as  our  statute 
contemplates,  when  it  enacts,  "that  all  actions  of  ejectment  shall  be 
brought,  as  well  against  the  landlord,  if  any  there  he,  as  against  the 
tenant  in  possession." 

The  statute  of  1797  was  the  same  with  onr  present  statute.  At 
an  early  day  that  statute  received  a  construction,  which  has  ever 
since  been  Mowed.  In  Wailace  v.  Famswmrtk,  2  Tyl.  5295,  it 
wa»  held,  that  the  ptaintiiT  was  not  obliged  to  join  a  landlord  with 
the  tenant  in  possession,  who  held  by  a  parol  lease,  or  by  a  written 
unrecorded  lease,  unless  it  was  shown,  that  the  plaintiff  had,  at  the 
time  of  the  commencement  of  the  suit,  notice  of  such  written  lease. 
In  Brush  r.  Cook,  Brayt.  89,  (1819,)  it  was  held,  that  a  landlord  is 
not  concluded  by  a  judgment  in  ejectment  against  his  tenant  by  a 
parol  lease,  the  landlord  not  being  joined  in  the  saiL  In  that  case 
it  was  said,  that  the  plaintiff's  writ  will  not  abate,  if  the  landlord  is 
not  joined  in  the  suit,  in  a  case  in  which  the  tenaBcy  is  by  parol, 
and  unknown  to  the  plaintiff.  This,  we  think,  has  been  the  uni- 
form construction  of  the  statute,  and  is  the  only  reasonable  one. 
No  doubt,  a  parol  tenancy  is  sufficient  to  render  the  landlord  liable 
to  be  joined  in  the  suit  against  the  tenant ;  and  in  the  circuit  court 
of  the  United  States  it  has  been  held,  that  proof  of  an  outstanding 
mortgage  from  the  tenant  in  possessuon  to  his  co-defendant  was  suffi- 
cient to  render  the  latter  liable  to  be  sued  as  landlord.  See  May 
V.  Athet  ei  al.,  eited  in  Washburn's  Dig.  824,  sec.  77.  I  under- 
■land  the  same  question  has  been  decided  in  the  same  way  in  the 
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circuit  court,  within  some  two  years.  I  am  not  aware,  that  this 
question  has  been  before  the  atate  courts. 

Though  the  circuit  court  have  decided,  thai  the  mortgagee  may 
be  joined  with  the  mortgagor  in  possession,  yet  it  by  no  meana  lok- 
lows,  that  the  same  court  would  hdd,  that  he  must  be  joined,  to  save 
an  abatement  The  mortgage,  before  entry  and  foreclosare,  is 
deemed  but  a  pledge,  a  charge,  or  lien  upon  the  estate,  subject  to 
which  the  legal  rights  and  remedies  of  others  may  be  sought,  asser* 
ted  and  enforced  in  the  same  manner,  as  if  no  such  mortgage  ex- 
isted. It  is  true,  that  the  mortgagee  is  taken  as  the  owner  of  the 
land  in  fee,  as  against  the  mortgagor  and  all  persons  claiming  un- 
der him  ;  yet  the  mortgagor,  as  to  all  persons  except  the  mortgagee 
and  those  claiming  under  him,  is  to  be  considered,  so  long  as  he 
remains  in  possession,  as  the  owner. 

It  is  quite  apparent,  we  think,  that  the  mortgage  deed,  which  is 
made  a  part  of  the  case,  from  Abner  Bartlett  (one  of  the  defend- 
ants) and  Marcus  Bartlett  to  McDaniels  cannot,  of  itself,  create 
such  a  tenancy  in  these  defendants,  as  to  render  it  necessary  to 
join  McDaniels  in  the  suit.  Savid  Bartlett,  the  other  defendant,  is 
in  no  way  connected  with  the  mortgage ;  and  the  plaintiff,  ^  who 
stands  as  a  stranger  to  it,  may  enforce  any  rights,  which  he  has 
i^ainst  the  mortgagors,  in  the  same  manner,  as  if  no  mortgage  ez- 
istedy  subject  to  the  mortgagee's  rights,  if  paramonnt  to  those  of  the 
plaintiff. 

So  the  bare  recovery  by  McDaniels,  in  the  action  of  ejectment 
against  Marcus  Bartlett  and  Abner  Bartlett,  in  1842,  can  have  no 
effect  to  create  a  tenancy  in  the  defendants  under  McDaniels, 
which  the  plaintiff  was  bound  to  notice.  The  evidence,  which 
went  to  show  that  the  premises,  since  that  time,  had  been  occupied 
by  the  defendants  with  the  express  consent  of  McDaniels,  and  that 
they  had  paid  him  rent,  was  but  evidence  of  a  paroi  temaney.  B^ 
sides,  the  case  expressly  finds,  that  there  was  no  written  lease  from 
Mc  Daniels  to  the  defendants,  and  no  evidence  tending  to  i^w  that 
the  plaintiff  knew  of  the  payment  of  the  rent  to  McDaniels,  er 
knew  that  he  was  in  any  way  landlord. 

The  evidence,  which  seems  to  have  been  put  into  the  case  to 
show  that  the  defendants  occupied  under  McDaniels  from  1826  to 
February' 11,  1840,  is  entirely  out  of  the  case.    This  suit  was  no| 


644  RUTLAND  COUNTY. 


Strong  et  al.  «.  Mitchdl  et  al. 


commenced,  untU  long  after  such  tenancy  was  ended.    Besides, 
while  it  existed,  it  was  hut  a  parol  tenancy. 

On  the  whole,  then,  we  think  the  county  court  were  right,  in 
holding  that  the  testimony  did  not  show  such  a  tenancy,  a»  to  ren- 
der it  incumhent  upon  the  plaintiff  to  have  joined  McDaniels  in  the 
guit,— or,  in  other  words,  that  it  did  not  maintain  the  issue  on  the 
part  of  the  defendants. 

The  judgment  of  the  county  court  is  affirmed. 


Strong  d&  Buck  v.  Eliab  Mitchbli:,  and  James  T.  Poelps, 

Trustee. 

Where  one  fninmoned  as  tmatee  had,  previons  to  the  aerrice  of  the  tmstee  pro- 
ceia  upon  him,  signed  a  promissory  note  as  co-surety  with  the  principal  defend- 
ant, and  he  paid  the  note  after  the  trustee  process  was  served  upon  him,  it  was 
held,  that  he  was  entitled  to  deduct  from  the  funds  in  his  hands  one  half  of  the 
amount  so  paid« — ^being  the  amount  for  which  he  was  entitled  to  call  upon  the 
principal  defendaat  for  contribution  as  co-surety. 

But  he  was  not  allowed  to  deduct  from  the  fonds  m  his  hands  the  amount  of  a 
note,  doe  from  the  principal  defendant  to  a  third  person,  which  he  had  promised 
to  pay  for  the  principal  defendant  prior  to  the  service  of  the  trustee  process, 
but  which  promise  was  void  by  the  stotute  of  frauds. 

Trustee  Process.  The  trustee  disclosed,  that  he  was  indebted 
to  the  principal  defendant  upon  certain  promisory  notes,  and  also  that 
he  had  a  quantity  of  manganese,  belonging  to  the  principal  defend- 
ant;  and  he  claimed  to  be  allowed  for  certain  o&ets.  And  among 
other  things  the  trustee  disclosed,  that,  previous  to  the  service  of  the 
trustee  process  upon  him,  he  had  signed,  as  co-surety  with  the  princi- 
pal defendant,  two  promissory  notes  to  one  Cheever,  and  that  he 
had  paid  the  whole  amount  due  thereon,  after  the  trustee  process 
was  served  upon  him.  He  also  disclosed,  that  he  was  authorized 
to  pay  some  of  the  debts  of  the  principal  defendant  out  of  the  funds 
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in  his  hands,  and  that,  prior  to  the  service  of  the  trustee  process  upon 
him,  he  had  promisedy  verbally,  to  pay  to  one  Winslow  a  note  which 
the  principal  defendant  had  executed  to  one  Pinney,  or  bearer,  as 
soon  as  he  could  raise  money  from  the  sale  of  the  property  in  his 
hands.  And  the  trustee  claimed,  that,'  in  addition  to  his  other  off> 
sets,  in  reference  to  which  there  was  no  oontroversy,  he  should  be 
allowed  to  retain,  from  the  funds  in  his  hands,  the  amount  of  the 
Pinney  note,  and  one  half  of  the  amount  which  he  had  paid  upon 
the  Cheever  notes.  But  the  county  court  decided,  September  Term, 
1844, — ^Williams,  Ch.  J.,  presiding, — ^that  he  could  not  be  allowed 
to  retain  either  of  those  sums; — ^to  which  decision  the  trustee  ex- 
cepted. 

<S^.  H.  Hodges  for  trustee. 

The  amount  paid  by  the  trustee  on  the  Cheever  notes  should  have 
been  deducted  from  the  sum  he  owed  to  the  defendant. 

1.  The  general  rule  in  foreign  attachment  is,  that  the  trustee 
''  is  to  be  allowed  all  his  demands  against  the  principal,  of  w|||ich  he 
'  could  avail  himself  in  any  form  of  action,  or  any  mode  of  proceed- 
'  ing,  between  himself  and  his  principal."  Hathaway  v.  Russell^  16 
Mass.  473.  Smith  v.  Steams,  19  Pick,  20.  Accordingly  he  has 
been  allowed  payments  made  by  him,  after  the  conmiencement  of 
the  suit,  as  surety  for  the  principal.  Boston  Type  and  Ster.  Co,  v. 
Mortimer,  7  Pick.  166.  Had  the  defendant  sued  this  trustee  on 
his  notes,  he  could  have  availed  himself  of  this  payment  in  various 
ways. 

2.  Our  statute  contemplates  the  state  of  the  accounts  between  the 
defendant  and  his  trustee,  when  the  action  is  tried.  Had  Mitchell 
paid  the  Cheever  notes,  after  the  commencement  of  this  suit,  he 
would  have  had  a  clear  demand  against  Phelps  for  a  contribution, 
on  the  strength  of  which  Phelps  would  have  been  adjudged  his  trus- 
tee. It  is  but  justice  to  give  Phelps  the  benefit  of  a  similar  claim 
against  Mitchell. 

3.  The  nature  of  the  action  for  a  contribution  show§,  that  the 
claim  is  founded  on  an  implied  contract.  Deering  v.  Winchdsea, 
2  B.  &  P.  270.  It  comes  strictly  within  the  letter  of  the  sUtute, — 
Rev.  St.  194,  §  35, — ^which  is  not  confined  to  contracts  entered  into 
before  the  commencement  of  the  action. 
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-Br^^s  4"  WilHims  tor  plunliflb. 

The  pJamtifb*  claiin  is  for  the  goods  and  credits  of  the  prmeipal 
defendant  ia  the  hands  of  the  trustee  at  the  time  of  the  service  of 
the  writ  upon  him.  Rev.  St.  c.  2d,  ^  4.  Section  five  specifies  aU 
payments  or  liabilities  of  the  trustee  after  this  time,  for  which  he  will 
be  protected.  The  thirty  fifth  section  mast  be  eonstnied  in  connee> 
tion  with  sections  four  and  five, — which  will  limit  the  demands^ 
which  the  trustee  is  allowed  to  retain,  to  such  as  existed  at  the  com- 
mencement of  the  suit.  The  trustee's  claim,  upon  the  Cheever 
notes,  did  not  accrue  until  after  that  time.  The  thirty  fifth  section 
gives  to  the  trustee  the  same  rights,  which  he  would  ha>ve  had  under 
the  statute  in  relation  to  offsets,  if  a  suit  had  been  commenced 
against  him  by  the  principal  defendant  In  such  an  action,  com- 
menced at  the  time  of  the  commencement  of  this  suit,  he  could  not 
have  set  off  the  amount  subsequently  paid  by  him  upon  the  Cheever 
notes.  Rev.  St.  c.  34,  §  4.  Carpenler  v.  Coit,  1  D.  Ch.  88.  If 
the  notes,  upon  which  the  trustee  was  adjudged  chargeable,  had  been 
assigned  by  the  principal  defendant  to  the  plainti&  at  the  time  of 
the  service  of  this  writ,  the  trustee  would  have  been  lii^e  for  their 
full  amount.  The  object  and  intent  of  our  attachment  and  trustee 
laws  is,  to  give  to  creditors,  by  means  of  legal  proceedings,  the  same 
fights  and  security  upon  the  property  of  the  debtor,  which  the  debtor 
might  voluntarily  give  them. 

"The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  thirty-fifth  section  of  the  trustee  act  provides, 
'**  that  the  trustee  shall  be  allowed  to  deduct  out  of  the  credits  in 
his  hands  all  his  demands,  founded  on  contract,  express,  or  implied, 
J^^ainst  the  principal  defendant ;  and  be  shall  be  adjudged  trustee 
only  for  the  balance."  This  section  does  not  require  the  indebted- 
ness absolutely  to  exist  at  the  time,  when  the  trustee  suit  was  com- 
menced. If,  before  final  disclosure,  the  principal  defendant  b^ 
,comes  indebted  to  the  trustee,  in  consequence  of  his  being  conv> 
pelled  to  pay  a  sum  of  mcmey  for  the  use  of  the  principal  debtor,  by 
reason  of  any  liabilities  assumed  jprtor  to  the  service  of  the  trustee 
process,  it  would  seem  to  be  consistent  with  the  object  and  views  of 
the  legislature,  and  the  general  tenor  of  the  statute,  to  allow  the 
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trustee  to  ofl&et  such  demand  and  be  chargeable  only  for  the  balance, 
if  any. 

In  this  case  the  trustee  had,  as  co-surety  with  the  principal  debtor^ 
become  absolutely  holden  to  Cheever  before  he  was  summoned  as 
trustee,  and  had  no  means,  by  which  he  could  discharge  himself,  with* 
out  payment.  When  the  trustee  had  paid  the  notes,  his  right  of  ac- 
tion was  complete,  against  his  ohsurety,  for  one  moiety  of  the  sum 
so  paid.  In  Ward  v,  Leland  et  al,  I  Mete.  387,  Chief  Justice 
Shaw  says,  "  The  right  of  action,  as  between  co-sureties,  for  con- 
tribution, grows  out  of  the  original  implied  agreement,  that,  if  one 
shall  be  compiled  to  pay  the  whole,  or  a  disproportionate  part,  of 
the  debt,  the  other  will  pay  such  a  sum,  as  will  make  the  common 
burden  equal ;" — though  the  right  of  action  accrues  only  from  the 
time  of  payment.  See  also  Stoikoff  ▼.  Dunham's,  Ex'rs^  4  Harr< 
183.  So  a  surety  has  a  right  of  action  against  the  principal,  upon 
an  implied  contract  in  law,  whenever  he  has  been  compelled  to  pay 
money  on  account  of  his  assumed  liability ;  yet  the  right  of  action 
in  this  case  is  also  from  the  time  of  such  payment.  See  Davies  v. 
Humphrey,  6  Mees.  &  Wels.  167. 

I  have  no  doubt,  the  foundation  of  contribution  b  a  fixed  princi- 
ple of  equality,  and  that  the  right  to  contribution  arises,  in  a  certain 
sense,  out  of  principles  of  equity,  independant  of  contract.  This  is 
pre-eminently  true  in  the  case  of  Peter  y.  Rich,  1  Chanc.  Rep.  35 ; 
in  which  it  was  held,  that  two  out  of  three  sureties  were  bound  to 
pay  in  moieties,  the  third  being  insolvent.  This  is  said  to  be  the 
principle,  which  prevails  in  such  a  case,  only  in  chancery.  If, 
however,  the  surety,  who  pays  the  whole  debt,  goes  against  any  other 
one  of  the  sureties,  for  his  aliquot  proportion,  only,  of  the  money  paid, 
he  may  have  redress  at  law.  In  sach  a  case,  I  conceive,  as  is  said  h^ 
Ch.  J.  Shaw,  in  Wood-y.  Leland  et  al.,  the  right  may  well-  be* 
said  to  grow  out  of  an  original  implied  agreement  betwecfn  the' 
sureties,  when  they  became  such.  The  plaintiff  ought  not  to  stand  in 
a  better  condition  than  the  principal  debtor,  and  be  enabled  to  call 
out  of  the  hands  of  the  trustee  money  which  the  principal  debtOT 
could  not  do. 

Though  the  trustee  had  no  right  of  offset  against  the  principal' 
debtor,  at  the  time  when  the  suit  was  commenced,  yet  it  was  com- 
plete when  the  disclosure  was  filed ;  and  if  the  principal  debtor  had 
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Biied  the  trustee  before  the  payment  of  the  Cheever  notes,  the  triu- 
tee  might  have  brought  his  cross  action  ;  and  the  court,  if  justice 
required  it,  would  keep  the  causes  together,  so  that  the  judgments 
might  be  ofiset. 

In  regard  to  the  Pinney  note,  we  think  the  trustee  should  not  be 
alloyred  to  retain  any  thing  on  that  account  His  undertaking  to 
pay  the  note,  not  being  in  writing,  was  within  the  statute  of  frauds 
and  not  binding;  and  if  he  had  paid  it  afler  the  service  of  the  trus- 
tee process,  it  might  well  be  regarded  as  a  voluntary  payment. 
Hazcltine  ▼.  Page,  4  Vt.  49.  In  the  present  case,  however,  no 
payment  has  in  fact  been  made. 

The  result,  then,  is,  that  the  judgment  of  the  coanty  court  is  re- 
versed, and  judgment  rendered,  that  the  trustee  is  chargeable  for 
the  sums  of  money  and  the  manganese,  as  found  by  the  county 
court, — adding  to  the  amount  deducted  by  that  court  one  half  of 
the  sum  paid  to  take  up  the  Cheever  notes,  and  the  interest  on  the 
same : — ^The  clerk  will  make  the  computati<Hi  accordingly. 
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ABATEMENT,  See  Actions  Penal  3,  4;    Book  Account  13, 14  ;  Eject- 
ment 3,  4  ;  Process  6. 

ACCOUNT. 

1.  If,  in  aa  action  ofaccoant  betweon  tenants  in  common  of  land,  the  interest  of 
each  is  not  safficiently  set  forth  in  the  declaration,  or  if  the  fact  of  the  receipt^ 
by  the  defendant,  of  an  undue  proportion  of  the  rents  and  profits  is  not  properly 
stated,  the  proper  course  on  the  part  of  the  defendant  is  to  demur.  Slroi^  v. 
JUchardMtm^  194. 

2.  An  allegation  in  the  declaration,  in  such  case,  that  the  plaintiff  and  defendant 
were  **  joint  and  eqaal  owners  *'  of  the  land  described,  would  probably  be  in- 
sufficient, on  demarrer,  as  a  statement  of  the  tenancy;  and  an  averment,  that 
the  defendant  had  the  charge  and  administration  of  the  land,  and  the  possess- 
ion thereof,  and  cut,  sold  and  used  timber  to  a  large  amount,  and  of  a  large 
value,  **  to  render  account  for  the  same"  to  the  plaintiff*,  is  an  insufficient 
statement  of  the  reception,  by  the  defendant,  of  an  undue  proportion  of  the  pro- 
fits.   Davis,  J.     lb. 

8.  Bat  where  the  defendant,  instead  of  demurring  to  such  declaration,  pleaded  in 
bar,  that  he  was  not  the  bailiff  of  the  plaintiff  for  the  period  claimed,  and  that 
the  parties  were  not  the  joint  and  equal  owners  of  the  land  in  question,  and  that 
the  defendant  was  not  boond  to  account  for  whatever  limber  he  cut  and  re- 
moved, adopting  negatively  the  words  of  the  declaration,  and  the  issue  joined 
thereon  was  found  for  the  plamtiff,  and  judgment  to  account  was  thereupon 
rendered,  it  was  held,  that  the  defendant  was  precluded  from  taking  advantage 
of  the  defects  in  the  declaration,  and  that  the  defendant  must  be  held  liable  to 
account    lb. 

4.  In  an  action  of  account  between  partners,  in  which  the  plaintiff  claims  that 
the  defendant  account  for  money  received  by  him  from  the  avails  of  the 
business  during  the  partnership,  an  agreement,  executed  by  the  plaintiff 
and  delivered  to  the  defendant,  previous  to  the  commencement  of  the  ac- 
tion, in  which  it  is  recited,  that  the  defendant  has  relinquished  to  the  plain- 
tiff all  claim  to  the  demands  due  to  the  firm  and  to  the  stock  of  the  firm,  in 
consideration  of  which  the  plaintiff  promises  to  pay  the  debts  due  from 
the  firm  and  to  indemnify  the  defendant  against  them^bas  no  legal  tenden- 
82 
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ey  to  sustain  a  plea  by  the  defendant,  that  he  has  Tally  accounted  for  the 
money  claimed  in  the  declaration.     Woodward  y,  FrccncU^  434. 
See  0ECLARATIO5  IN  Offsit  1,2. 

ACTION,  Ske  Assigfmewt  1,  3  j  Cohtract  1;  Cohtrivution  1,  2;  Guam- 
AHTY  2  ;  Promissory  Notes  8,  9. 

ACTION  ON  THE  CASE. 

1.  Trespass  on  the  case,  for  any  mere  non-feasance  of  the  deputy,  will  only  lie 
a^ittst  the  sheriff.     Abhoti  ▼.  Ximbtdi  et  ai.,  651. 

2.  In  order  to  sustain  an  action  for  an  excessive  attachment  of  property  upon  a 

writ,  the  plaintiff  mast  allege  and  prove  much  the  same,  that  he  would  in  a 

salt  for  a  malicioos  action, — that  is,  want  of  probable  cause  and  malice  express; 

— and  the  attaching  creditor  will  ordinarily  be  the  only  peisen  liable  to  such 

action.     lb. 

Su  Jurisdiction  4  ;  Process  4. 

ACTIONS  PENAL. 

1.  The  statute, — ^Kev.  St.,  c.  106,  §  16. — which  provides,  that,  if  an  officer  shall 
receive  any  greater  fees  than  provided  for  by  law.  he  shall  pay  to  the  person 
aggrieved  ten  dollars  for  each  dollar  excess  of  fees  so  received,  and  in  the  same 
proportion  ibr  a  greater  or  leas  sum,  is  a  penal  statute,  and,  as  such,  is  em- 
braced in  section  sis  ef  chapter  fifty  seven  of  the  Revised  Statutes,  limiting  the 
lime,  within  which  actions  may  be  brought,  to  four  years;  and,  consequently, 
an  action,  brought  by  a  person  aggrieved  by  the  taking  cC  illegal  fees,  for  the 
purpose  of  recovering  the  penalty,  comes  within  the  pro  vision  of  section  nine 
of  chapter  fif\y  seven  of  the  Revised  Statutes,  requiring  a  minute  to  be  made 
upon  the  writ  of  the  day,  month  and  year  when  the  same  waa  signed.  Whtt" 
lock  V.  iSrars,  559. 

2.  The  miDnte-  required  by  that  statute, — Rev.  St.  c.  67,  §  9, — must  be  made  at  tbs 
time  the  writ  is  signed; — >if  made  subsequently  it  is  insufficient     Ih. 

8.  But  the  objection, founded  upon  the  want  of  such  mmute,  like  any  ordinary  imt- 
ter  in  abatement,  if  not  insisted  upon  at  the  earliest  opportunity,  is  waived.  If 
(he  action  is  commenced  before  a  justice  of  the  peace,  the  motion  to  dismiss* 
founded  upon  the  want  of  such  minute,  must  be  made  at  the  return  day  of  t^ 
writ     lb. 

4.  If  such  objection  is  not  taken  at  the  return  day  of  the  writ, it  is  waived,  although 
the  parties,  afler  the  writ  was  served,  agreed  to  substitute  another  day  for 
the  return  day,  bat  without  any  express  reservation  of  the  right  to  insist  upoo' 
this  dilatory  matter,     lb. 

5.  In  a  quitam  action,bronght  to  recover  the  penalty  giveirby  the  statute  for  receiv- 
ing a  fraudolent  conveyance,  the  plaintiff*  cannot  recover  without  showing  that 
the  deed  was  made  and  received  with  a  fraudulent  intent,  which  existed  in 
both  parties.  If  the  defendant  received  the  deed  in  good  faith,  for  the  purpose 
of  securing  a  debt  due  to  him,  he  would  not  thereby  subject  himself  to  (he 
penalty.     Smtk  q.  t.  T.  Xime,  664. 
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6.  Where  it  was  alleged  in  the  declaration,  in  each  case,  that  the  defendant  received 
the  deed  fmudalentlj,  and  it  appeared  that  he  had  sabeeqaently  conveyed  the 
land  to  a  third  person,  at  the  request  of  the  grantors,  and  the  court  instructed 
the  jury,  that,  if  the  intent  of  the  defendant  in  receiving  the  deed  was  not 
fraudulent,  still  if  the  intent  of  the  grantors,  in  conveying  to  him,  was  fraudu- 
lent, and  he  was  aware  of  that  intent,  his  conveyance  of  the  land  to  the  third 
person  shifted  the  burden  of  proof  upon  him,  and  rendered  it  necessary  for  him 
to  prove  that  he  executed  that4eed  in  good  faith  and  with  no  fraudulent  purpose, 
and  that,  upon  the  failure  of  such  proof,  he  must  be  presumed  to  have  convey- 
ed away  the  land  with  intent  to  defraud  the  plaintiff,  it  was  held,  that  the  intent, 
with  which  the  conveyance  to  the  third  person  was  made,  was  not  within  the 
issue,  and  that  the  instructions  to  the  jury  were  erroneoua.     lb, 

ADMINISTRATORS,  ^e  Ex'rs  &,  Adh'ri. 

ADVERSE  POSSESSION. 

1.  Whether  one,  who  receives  the  possession  of  land  from  another,  is  estopped 
from  claiming  title  to  it  must  depend  upon  the  inquiry,  whether  the  claim  at- 
tempted to  be  set  up  is  consistent  with  the  contract  under  which  the  possession 
was  taken.     Biplej/  v.  YaUt  156. 

2.  Where  one  enters  into  possession  of  land  under  a  parol  contract  of  parchaie, 
and  pays  a  portion  of  the  purchase  money  in  advance,  and  is,  by  the  terms  of 
the  contract,  to  receive  a  deed  of  the  premises  upon  furnishing  certain  required 
security  for  the  remainder  of  the  purchase  money,  and  the  security  Is  offered, 
but  the  vendor  refuses  to  deed,  there  is  nothing  in  the  nature  of  the  contract, 
which  would  preclude  the  purchaser  from  claiming  to  hold  the  premises  ad- 
verse to  the  vendor;  and  such  possession,  if  open  and  exclusive,  accompanied 
by  claim  of  title,  will  avoid  a  deed  of  the  premises,  executed  by  the  vendor  to 
a  third  person  subsequent  to  the  performance  of  the  contract  on  the  part  of  the 
purchaser.     lb. 

8.  And  even  if  the  purchaser  could  be  considered  as  tenant  at  will  to  the  vendor, 
until  the  completion  of  the  contract,  yet  if  he  offer  to  perform  the  contract  on 
his  part,  and  the  vendor  refuse  to  deed,  and  the  purchaser  thereupon  give  no- 
tice to  the  vendor  that  he  shall  ^^  hold  on  to  the  land  "  the  possession  of  th« 
purchaser  becomes  adverse  and  will  avoid  a  deed  subsequently  executed  by 
the  vendor  to  a  third  person. 

AFFIDAVIT,  See  Exceptions  1. 

AGENT,  See  Corporation  1. 

•    AGREEMENT,  See  Coktract. 

ALIMONY,  Ste  Husband  <&  Wife. 

AMENDMENT,  See  Chancery  26,  28;  Highways  6;  Process  lij}. 

ANSWER  IN  CHANCERY,  Ste  Chancery. 
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APP£AL. 

1.  By  the  Revised  Statutes  It  was  provided,  that  in  certain  cases  a  jud^ent  ren- 
dered by  a  jastice  of  the  peace  might  be  vacated,  on  petition  to  the  coonty 
eoart  at  the  first  or  second  stated  term  after  the  rendition  of  the  jndgment,  and 
the  case  be  proceeded  with  as  though  entered  by  appeal.  By  the  statnte  of 
Nov.  1, 1848,  the  limitation  was  repealed,  and  it  was  pro?ided,  that  no  such 
petition  should  be  sustained,  *<  unless  brought  within  two  years  next  after  the 
justice's  judgment'*  And  it  was  held,  that  it  was  not  the  intention  of  the  leg- 
islature, that  the  statute  of  1848  should  be  retrospective  in  its  operation,  so  as 
to  allow  a  petition  to  be  sustained  in  a  case  in  which,  before  the  enactment  of 
the  statnte,  the  limitation  provided  in  the  Revised  Statutes  had  expired.  Br^gi 
▼.  BMard,  86. 

8k  CHANCXRr  49;  County  Court  1,2;  Jurisdiction  I ;  Probatx  Court  1. 

ARBITRATION. 

1.  An  award  is  not  void  for  uncertainty,  which  provides  that  one  of  the  parties 
shall  pay  the  **  taxable  costs  "  of  a  salt  which  had  been  pending  in  court. 
Wright  V.  Smithy  110. 

2.  But,  to  entitle  the  plaintiff  to  recover  upon  such  an  award,  he  must  aver  in 
his  declaration  that  the  taxable  cottt  amounted  to  a  certain  specified  Bum^  of 
which  the  defendant  had  notice  before  suit  brought;  and  if  this  averment  is 
omitted,  the  declaration  is  bad  upon  demurrer.     /6. 

3.  Under  the  Revised  Statutes  the  selectmen  of  a  town  have  power  to  submit  to 
arbitrattoa  any  such  claims  against  the  town,  as  they  are,  by  the  statute,  an- 
thorised  to  audit  and  adjust;  and  the  town  will  be  bound  by  an  award  made  in 
pursuance  of  such  submission.     Dix  v.  Dummertton^  262. 

4.  In  this  case  a  claim  was  preferred  against  a  town  for  building  a  bridge,  and 
the  selectmen  of  the  town  agreed  with  the  claimant,  by  writing  undersea!,  to 
submit  the  matter  to  arbitration;  and  it  was  held,  that  the  tO¥m  was  bound  b|r 
the  award  made  in  pursuance  of  such  submission.     lb. 

See  Highways  2. 

ARREST  OF  JUDGMENT,  See  Criminal  Law  4. 

ASSAULT  AND  BATTERY,  Ste  Pleading  2,  7. 

ASSIGNMENT. 

1.  Where  the  defendants  made  a  general  assignment  of  their  property  for  the 
benefit  of  their  creditors,  and  some  of  the  creditors,  among  whom  was  the 
plaintiff,  agreed,  in  writing,  to  receive  the  dividends  which  might  accrue  to 
them  *<  after  a  faithful  accounting  by  the  assignees,  and  await  the  same,"  and 
it  appeared,  that,  prior  to  the  commencement  of  this  suit,  the  surviving  assignee 
bad  notified  the  creditors,  that  he  was  ready  to  pay  a  dividend  of  twenty  five 
per  cent,  npon  their  claims,  and  that  that  was  all  he  could  pay,  and  more  than 
they  would  be  entitled  to  receive  upon  a  strict  accounting,  and  it  did  not  appear 
upon  what  basis  the  dividend  was  thus  declared,  nor  that  there  was  any  frand. 
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nor  that  any  more  was  retained  by  the  aMignee  than  a  reawmable  eonapeniation 
for  hia  services  and  expenses,  it  was  held,  that  this  was  ssbstantially  an  ac- 
eautUingy  within  the  meaning  of  the  agreement  signed  by  the  plaintifT,  and  that 
the  plaintiff  was  entitled  to  sustain  an  action  upon  his  original  claim  against  the 
assignors.  Foiter  ▼.  Danmg  «t  aL  818. 
2.  And  it  was  also  held,  that  it  made  no  di6ferenee,  in  sneh  case,  that  the  plaiatiflT 
refused,  before  the  commencement  of  this  suit,  to  receive  the  dividend  thos  de* 
clared  by  the  assignee,  it  appearing  that  he  received  it  after  the  sotc  was  com- 
menced, and  that  it  was  deducted  from  the  amount  of  his  claim  in  making  up 
the  jadgment     Ih, 

8.  And  it  was  also  held,  that  the  temporary  bar  of  the  plaintiff's  right  to  sue, 
created  by  the  agreement  signed  by  him,  was  removed  by  an  unnecessary  and 
unreasonable  delay,  on  the  part  of  the  assignee,  to  render  his  accouDt  and  de« 
dare  a  dividend.    Ih. 

&e  Contract  3-5;  Trustee  Process  18. 

ASSOCIATION,  S«€  Corporation  3-5. 

ASSUMPSIT. 

1.  A  writing  in  these  words, — *<  For  valne  received  of  Commings  &.  Manning,  or 
order,  thirty  dollars  and  eighty-three  cents  on  demand  and  interest  annually," 
signed  by  the  defendant,  is  competent  and  sufficient  evidence  under  a  count 
for  money  had  and  received.     CmnmingB  etoLv.  OomuU,  308. 

8.  Where  usury  is  included  in  mortgage  notes,  and  a  bill  of  foreclosure  is  brought, 
the  defence,  based  upon  the  usury,  must  be  made  in  that  suit,  or  the  decree 
will  Conclude  the  right.  But  if  the  original  ccmtractt  evidenced  by  the  mort- 
gage notes,  was  not  usurious,  the  tubttqueid  payment  of  usury  upon  it  has  no 
legal  connection  with  it ;  and  the  amount  so  paid  may  be  recovered  back  in  an 
action  for  money  had  and  received,  notwithstanding  a  decree  of  foreclosure 
may  have  been  obtained,  without  any  allowance  for  the  usury  bo  paid.  Grots  v, 
jme$,  540. 

8.  The  general  rule  is,  that,  for  money  accruing  due  under  the  provisions  of  a  stat* 
nte,  the  action  of  assumpsit  may  be  supported,  unless  another  remedy  is  ex'« 
pressly  given.    PduiUt  v.  SamdgaU,  621. 

4.  Assumpsit  will  lie  upon  the  statute, — ^Rev.  St.  c.  16,  §  6, — ^which  provides,  that 
where  an  order  of  removal  is  made,  and  the  pauper  cannot  be  removed  on  ac« 
eount  of  sickness,  the  town  procuring  the  order  to  be  made  shall  support  the 
pauper  until  he  can  be  removed,  and  may  recover  the  expenses  of  sickness  and 
removal  from  the  town  to  which  the  pauper  was  ordered  to  remove,  if  such 
town  shall  neglect  to  make  payment  for  fifteen  days  after  notice.  Jb. 
Ski  Sheriff  5. 

ATTACHMENT. 

1.  The  liability  of  the  receiptor  of  property  attached,  upon  his  receipt,  de- 
pends upon  the  liability  of  the  officer  who  took  the  receipt.    If  the  execu- 
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tion  it  delWered  to  anoiber  oflicer,  and  the  profMrty  is  demanded  of  the 
attaching  officer  ia  seaaon  to  charge  him,  it  ia  not  neeeaaaijr  that  it  ahoold 
also  be  demanded  of  the  receiptor  within  the  thirtj  days.  Mm  r.  Cartg 
d  al.j  65. 

2.  Where  the  term  of  court,  at  which  a  party  recovers  final  jadgment,  ends  on 
Saturday,  Monday  is  the  first  day  on  which  the  party  is  entitled  to  take  oat 
execution  ;  and  that  day  is  to  he  exthuUd  in  the  eompotatfon  of  the  thirty 
days,  within  which  property,  attached  on  the  original  writ,  must  be  de- 
manded of  the  attaching  officer  by  the  officer  holding  the  ezecntioa,  in  or- 
der to  charge  the  property.     lb, 

3.  When  a  portion  of  the  property  attached  and  receipted  has  been  withdrawn 
from  the  custody  of  the  receiptor  in  such  manner  as  to  discharge  bk  lia- 
bility so  far,  and  the  value  of  the  property  receipted  is  ezpreased  in  the 
receipt  at  one  entire  sum,  the  damages,  in  an  action  upon  the  receipt,  are 
to  be  determined  by  assuming  the  value  of  the  whole  property  receipted  to 
be  the  sum  specified  in  the  receipt,  and  then  aacertaining  the  just  propor- 
tion, at  that  assumed  value,  which  the  property  retained  by  the  receiptor 
would  bear  to  the  property  for  which  he  ia  not  liable.    Jb. 

4.  Property y  purchased  by  a  trustee  with  the  trust  funds,  and  held  by  him  in 
his  own  name,  is  not  subject  to  attaehment  and  sale  by  his  creditors,  nnlem 
they  are  honajlde  creditors  without  notice  of  the  trust.  BtrUr  d  al.  v.  Bamk 
of  Mutkmd  it  al.,  410. 

6.  Qiuere,  Whether  notice  of  the  trust,  received  by  the  attaching  creditors  sub- 
sequent to  the  attachment,  but  befbre  levy,  should  affect  their  rights  ac- 
quired by  the  attachment,  if  they  had  no  notice  of  the  trust  at  the  time 
the  attachment  was  made  ?    lb. 

6.  Where  property  has  been  attached  by  one  officer,  and  is  in  his  custody,  a  re- 
tom  by  another  officer,  who  also  holds  a  writ  of  attachment  against  the  owner 
of  the  property,  that  he  has  attached  the  same  property,  subject  to  the  fiist  at- 
ftachment, — still  leaving  the  property  in  the  possession  (^  the  first  attaching 
.officer, — will  create  no  lien  upon  the  property;  and  it  makes  no  diffiHience,that 
ihe  officer  making  the  first  attachment  waa  one  of  the  pUintifi  in  the  second 
writ,  and  so  could  not  serve  it, — nor  that  it  was  at  the  time  agreed  between 
the  two  officers,  that  the  writ  held  by  the  second  officer  should  stand  in  any 
particular  order  of  priority.    Bummgh»y.  Wright  ti  d.^  S\0. 

7.  An  attachment  cannot  exist  without  custody,  or  possession,  other  by  the  officer, 
or  by  his  servant    lb. 

8.  Where  an  officer  attaches  personal  property  upon  three  writs  of  attachment,  and 
at  the  same  time  levies  an  execution  upon  the  same  property,  subject  to  the  at^ 
tachment  upon  the  three  writs,  and  takes  the  property  into  his  pomession,  and 
the  executions  obtained  upon  the  three  writs  first  served  are  placed  in  the  hands 
of  another  officer,  leaving  the  fourth  execution  in  the  bands  of  ^  first  officer, 
this  gives  such  other  officer  no  right  to  take  the  property  firom  the  possession  of 
^e  first  officer.    16. 
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9.  And  it  makai  no  diflbranm,  in  micb  ease,  tlmt  the  Moond  offleer,  vpoo  receiving 
the  exeentione,  deonuided  the  propeiij  of  the  first  officer,  and  he  consented 
that  it  might  be  taken,  if  soch  consent  were  in  fact  revoked^  before  it  was  acted 
npon  by  the  second  officer,    lb, 

10.  And  if,  after  sneh  consent  is  rcToked,  the  second  officer  take  the  property  inter 
his  possession,  he  has  no  right  to  retain  h,  as  againM  the  first  officer;  and  the 
first  officer  will  not  become  a  trespasser  by  the  retaking  the  proporty,  to  be  dis- 
posed of  npon  the  ezecation  still  retained  by  him;— nor  will  he  become  a  tres- 
pasaer,  as  to  the  second  officer,,  by  any  snbseqnent  irregolarity  in  his  proceed- 
ings npon  that  execntion.    lb. 

11.  The  exemption  from  attachment  and  levy  of  execntion,  contained  in  chap.  4Sf, 
sec.  18,  of  the  Revised  Statntes,  of**  such  military  arms  and  accontrements  as 
the  debtor  is  required  by  law  to  fornub,^'  is  of  a  temporary  character,  as  ap- 
plied to  the  individoal,  to  continne  so  long  as  the  debtor  is  boand  by  law  to  fam- 
ish them;  and  when  the  obligation  ceases,  the  exemption  in  the  particolar  case 
ceases.     Owen  v.  Qnt^  if  TV.,  614. 

12.  Where  it  appeared  firom  the  disclosnre  of  a  tmstee,  that  he  had  in  bis  posMs- 
sion  certain  military  accontrements,  belonging  to  the  principal  debtor,  who  was 
adjnUint  of  the  regiment,  and  that  the  principal  debtor  had  some  time  previonsly 
absconded  from  the  state,  it  was  held,  that  he  had  ceased  to  be  an  officer,  in 
coDseqaence  of  bis  removal  from  the  state,  and  that  he  was  no  longer  under  ob- 
ligation to  famish  these  military  accontrements,  and  that  conseqnently  the  stat- 
ute exemption,  as  to  him,  had  ceased,  and  that  the  trustee  should  be  holden 
chargeable  for  the  articles.    16. 

18.  Where  property,  attached  upon  a  writ,  is  bailed  to  a  receiptor,  a  judgment,  re- 
covered by  the  creditor  against  the  receiptor,  upon  the  receipt,  becomes  a  mere 
dead  letter  upon  the  payment  of  the  debt  to  the  creditor.  Such  judgment  is 
merely  cc^teral  to  the  debt,  and  is  for  the  benefit  and  security  of  the  sheriff, 
and  ceases  to  have  force,  when  his  liability  to  the  debtor  and  creditor  is  dis- 
charged.   Paddock  V.  Palmer  et  aJL,  581. 

AmCbarcbrt  52-*54;  Dbid  16;  Evidsncb  3;  Exbcvtiov  6;  Sals  5,6> 
Shxbifv  4-JO. 

ATTORNEY. 

1.  If  an  attorney  make  a  writ  and  indorse  his  name  npon  it  as  attorney  for  the' 
plaintiff,  and  also  sign  the  writ  as  justice  of  the  peace,  and,  for  want  of  a  prj^p- 
er  officer  seasonably  to  be  had,  direct  the  writ  to  an  indifierent  person  by 
whom  it  is  served,  the  process  will  abate,     hgraham  v.  Leland  et  al,,  804. 

2.  And  if  the  attorney,  who  makes  the  writ,  signs  it  as  jnstice  of  the  peace  aniT 
takes  a  recogniaance  for  costs,  this  will  be  a  judicial  act,  which  will  render  the 
process  abateable.    Davis,  J.    lb. 

8te  Book  Account  9. 

AUDITA  QUERELA. 

1.  jtudita  qmrda  will  lie  to  set  aside  an  execution  wrongfully  issued  against  the 
body  of  the  executbn  debtor.    Sawyer  et  a/,  v.  Fitas,  48. 
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2.  A  judKinent  u  a  contract,  wiihia  the  meaiiiiig  6f  aeetiOD  auty  three  of  chapter 
twenty  eight  of  the  Reviaed  Statatea;  and  an  execution,  obtained  in  an  action 
of  debt  upon  a  judgment  rendered  aince  the  first  day  of  Janaaryy  A.  D.  1839, 
cannot  legally  isBne  against  the  body  of  the  debtor.    Ih. 

8.  Where  oMidita  guerda  was  bronght  to  set  aside  an  execntion  in  each  case,  and 
the  case  was  tried  in  the  coon  below  npon  a  statement  of  facts,  agreed  to  by 
the  parties,  and  the  original  writ  and  ezecntion  against  the  eoroplaJnantB  were 
referred  to  and  made  part  of  the  case,  wherein  the  complainanti  were  des- 
cribed as  residing  in  this  State,  it  was  held,  that  this  was  sofficient  to  show,  in 
the  absence  of  all  rebottiog  testimony,  that  they  were  reaide&t  citizens  of  the 
State,  within  the  meaning  of  the  sUtnte,  at  the  time  the  execution  iasned.    i&. 

4.  If  the  defendant  in  the  audita  guer^  would  claim,  that  the  execution  isssed 
upon  an  affidavit,  within  the  proviao  to  the  statute,  he  must  afaow  that  &ct 
affirmatively,    lb, 

6.  But  where  one  summoned  as  a  trustee  was  adjadged  chargeable,  subsequent  to 
January  1, 1839,  by  reason  of  a  note  which  he  had  executed  to  the  principal 
debtor  prior  to  that  date,  and  the  plaintiff  in  the  trustee  process  commenced  an 
action  on  the  caae  against  the  trustee,  purseant  to  the  statute,  to  recover  from 
him  the  amount  for  which  he  was  held  chaigeable,  it  was  held,  that  the  execu- 
tion obtained  in  the  latter  suit  was  property  issued  against  the  body  of  the  tms- 
tee.     Clatk  v.  JhmMy  tt  aL^  FrankJin  Co»,  1846,  cited  by  Bbhivbtt,  J.    i&. 

6.  An  execntion  iasned  by  a  justice  of  the  peace,  which  is  renewed  by  erasing 
the  date  and  inserting  a  new  date,  after  it  has  been  delivered  to  an  officer  for 
collection,  but  before  service  has  been  made,  and  within  its  life,  is  not  thereby 
rendered  absolutely  void,  so  that  it  may  be  set  aside  on  audita  gwrtla.  Sam^ 
ytr  V.  Doaney  698. 

AUDITOR,  8u  Book  Accouht. 
AUTHORIZED  OFFICER,  8t$  Process  7-11. 
AWARD,  8ae  Arbitration. 
BAIL,  &e  Recoohizance. 
BASTARD,  Se$  Poor  4,  5. 

BETTERMENTS. 

1.  Where  the  owner  of  land  has  recovered  judgment  in  an  action  of  ejectment 
against  one  who  entered  npon  the  land  subsequent  to  the  enactment  of  the  Re- 
vised Statutes,  the  person  so  entering  cannot  recover  for  bettermenti  pnt  by 
him  upon  the  land,  notwithstanding  he  may  have  entered  and  occupied  in  good 
faith,  supposing  that  he  had  a  good  title  m  fee  to  the  land.  Winslow  Hair, 
Newdl,  164. 

t.  And  jwere,  whether  such  person,  in  the  absence  of  any  law  giving  him  a  right 
to  recover  for  bettermentB  made  by  himself,  in  faith  of  his  own  entry,  can  re- 
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cover  by  referriDg  his  entry  to  that  of  another  person,  from  whom  heporchased 
the  land,  and  who  entered  previous  to  the  enactment  of  the  Revised  Statntes. 
lb. 

3.  Bat  if  he  can  take  advantage  of  such  former  entry,  he  can  claim  nothing  by 
it,  if  the  person  making  such  former  entry  did  not  suppose,  at  the  time,  that 
he  had  a  good  title  in  fee  to  the  land.    lb. 

4.  If  one  take  possession  of  land,  and  then  abandon  it,  his  possession  cannot  be 
tacked  to  that  of  the  next  possessor,  either  for  the  purpose  of  making  title  to 
the  land  by  possession,  or  for  the  purpose  of  claiming  any  benefit  by  virtae  of 
the  statute  in  reference  to  betterments.     lb.  ^ 

5.  A.,  supposing  he  had  good  title  to  a  lot  of  land,  put  B.  in  possession  of  the 
land,  as  tenant.  B.  subsequently  surrendered  bis  possession  to  A.,  and  pur- 
chased of  another  person  a  title  to  the  lot,  which  he  did  not  at  the  time  suppose 
to  be  good,  and  retained  the  possession  until  he  sold  the  lot  to  C,  who  entered 
subsequent  to  the  enactment  of  the  Revised  Statutes,  supposing  he  had  acquired 
a  good  title,  and  made  improvements.  A.  did  not  convey  his  title  and  posses- 
sion to  any  one,  but  subsequently  abandoned  all  claim  to  the  land.  And  it  was 
held,  that  C,  having  been  ejected  from  the  land,  could  not  recover  for  bis 
betterments  by  virtue  of  the  original  entry  made  by  B.  in  faith  of  A*s  title,     lb, 

BILL  IN  CHANCERY,  Set  CHAvhiKj. 

BOND,  Su  Trustsx  Procsbs  9,  13. 

BOOK  ACCOUNT. 

1.  Where  a  transient  person  is  taken  sick  and  is  in  need  of  relief,  and  the  per- 
son, at  whose  house  he  is,  gives  notice  to  the  overseers  of  the  poor  of  the 
town  in  which  he  resides  and  requests  them  to  provide  fur  the  pauper,  and 
the  overseers  request  him  to  do  what  is  necessary,  he  m^  recover  for  his 
services  and  expenses,  in  taking  care  uf  the  pauper,  in  an  action  on  book 
account  against  the  town.     Wolcott  v.  WolcoUf  37. 

2.  If  the  liability  of  the  defendant  is  only  collateral  to  that  of  another  person, 
the  action  on  book  account  cannot  be  sustained  against  him.  Smith  v. 
Ifyde,  54. 

3.  Where  the  parties  entered  into  a  contract  under  seal,  by  which  the  plain- 
tJiT  was  to  open  a  marble  quarry  belonging  to  the  defendants  and  furnish 
marble  at  a  specified  price  for  each  cubic  fool  payable  in  instalments,  and 
of  a  specified  description,  sufficient  to  supply  the  defendant's  marble  mill  for 
a  lime  agreed  upon,  and  the  plaintiflT  quarried  a  small  quantity  of  marble, 
which  the  defendants  accepted  and  used,  and  it  appeared  that  the  contract 
had  not  been  performed  on  the  part  of  the  plaintiff,  but  that  both  parties 
understood  they  were  acting  under  the  contract,  so  far  as  they  went,  it 
was  held,  that  the  plaintiff  could  not  sustain  an  action  on  book  account 
against  the  defendants,  to  recover  for  his  labor  and  expenses,  or  for  the 
marble  delivered  to  the  defendants,  but  that  his  only  remedy  was  by  action 
df  covenant  upon  the  contract.    Hjpick  v.  SUuon  et  al,^  131, 

83 


658  INDEX. 

4.  And  it  was  held,  that  the  rtghte  of  the  pU'iDtiflT,  in  this  respect,  were  Del 
Yarittd  by  the  fiict,  that  the  dtffendnnts,  afler  the  andertaking  begun  to  look 
discouraging,  encouraged  the  pfaintiff  to  proceed^  and  eipressed  their  cod« 
fidenee  in  his  ultitnaie  success,     lb, 

6.  And  even  if  the  parties  had  abandoaed  all  expectation  that  the  marble 
finished  would  be  accounted  fur  at  the  rate  fixed  in  the  coatract,  and 
Ireatect  it  as  n  distinct  maiter,  still,  as  it  resulted  froro  an  attempt  on  tlie 
part  of  the  plaintVif  to  perforno  ibe  contract,  the  defendants,  by  accepting  ir, 
would  not  preclode  themselves  from  showing,  in  defence,  that  they  bad  in 

^  iiict  received  less  tbnn  enough  to  rnmpensttie  theni  fron»  wb«it  damages  they 
had  sustained  by  reason  of  the  failure  of  the  plaintifi*  to  perform  bis  cod- 
iract.     Jb. 

6.  And  it  makes  ao  difiierence,  in  snch  ease,  that  the  conlraet  was  entered 
into  by  the  parties  rashly,  or  that  it  has  proved  disastrous  in  its  resuli,  or 
that  both  parties  were  mi:iUiken  in  their  estimate  of  the  expense  necesaaty 
to  carry  the  contract  into  effect  on  the  part  of  the  plaintifi',  or  that  U  Uaa 
proved  extremely  difiicult,  without  great  and  disproportionate  expense,  to 
earry  the  contract  iivto  effect, according  to  its  terms.     Jb. 

7.  Presi>mption  of  pfiyn»cnt  of  an  account,  arising  from  lapse  of  time,  is  mat- 
ter of  Aict,  of  which  advantage  must  be  taken  before  thaaoditor.  Groves 
etaLr.  Wteks,  I7S. 

8.  If  it  becomes  materral  to  prove  the  Jaws  of  another  s(a(e  in  an  action  on 
book  account,  they  nnist  be  proved,  a»  facts,  hnfiKe  the  auditior,  and  must 
be  staled  in  the  report ; — and  if  nothing  is  stated  in  the  report  in  reference 
to  sai:h  iHWs^and  the  county  cotKt  accept  the  report,  ^luere,  whether  ihe 
supreme  court  will  not  presume  that  such  laws  er«  not  variant  from  those 
of  our  own  state  upon  the  same  point,  and  affirm  the  judgment.  TVrmX  v. 
Waodruff,  183.  . 

9-  In  this  action,  which  was  on  book  accoant,  the  plaintiff',  who  was  a  coun- 
sellor at  law  in  tbe  state  of  New  Yurk,  hut  not  an  attorney,  claimed  to  re- 
cover for  services  rendered  by  bim  in  the  courts  of  that  state  as  aii  attorney, 
in  the  name  of  an  attorney  whosts  office  he  occupied,  and  wJ*o  had  eon- 
sented  that  he  might  perAjrm  such  services  in  his  name,  hot  between  whom 
and  the  defendant  there  hud  bnen  no  communication  ;  the  nudiiors  did  not 
stnte,  in  their  report,  the  Inw  of  Sf.vr  York  in  reference  to  the  pluintifiTa 
right  of  recovery  for  such  services;  and  thiscoiM-t  held,  that  they  could  not 
say  from  any  authorities  produced  before  them,  that  the  pi uiniitf  would  not 
be  entitled  to  recover  for  these  services,  if  the  action  had  been  commenced 
in  the  state  of  Mew  York  ;  and  tbe  judgment  of  the  county  court,  which 
was  in  favor  of  the  pUintiff'upon  the  report,  was  affirmed.     Jb* 

10.  One  of  I  wo  tenants  in  common  of  personal  property  cannot  recover  against 
the  other,  in  an  action  on  book  account,  for  having  used  more  than  hia~ 
share  of  tbe  common  property.    JUcCriUis  v.  Banks  §t  «z.,  442. 

11.  If  the  defendant  have  been  gnihy  of  a  tort,  in  having  used,  witboot  the 
plaiDtiff"s  peroMssioD)  personal  property  belongin|^to  tbe  plalntifiT^fbr  wbieb 
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the  ptainiifF  might  recover  in  an  action  of  trover,  the  plaintiff  cannot  charge 
and  recover  fur  such  property  on  book  account.     Jb, 

12.  In  this  case,  which  was  an  action  on  book  account,  the  facta  being  yerj 
indefinit«riy  stated  by  the  auditor,  the  report  was  re-committed.  West  v* 
CatUMg,  536. 

IS.  In  an  action  on  book  account  the  non*joinder,  as  defendant,  of  one  of  the  con* 
traeting  parties  is  not  waived  by  not  being  pleaded  in  abatement,  bat  may  be 
taken  advantage  of  at  the  hearing  before  the  aaditor;  and  if  the  fact  of  such 
non  j.»inder  is  found  by  the  auditor,  judgment  will  be  rendered,  upon  the  report, 
in  favor  of  the  defendant     BaUey  v.  JMge$  etal,6lS. 

14.  And  it  makes  no  difference,  in  such  case,  that  the  omitted  co-contractor  re- 
sides out  of  this  state,  and  that  he  and  the  other  defendants  were  parties  with 
another  person,  since  deceaiied,  in  the  business  in  which  the  plaintiff's  account 
accrued,  and  contracted  with  hiui  as  such,  and  that,  in  describing  the  defendants 
in  the  writ,  they  are  named  as  **  survn-ing  partners*'  of  the  person  decease,-* 
the  declamtion  being  in  common  form,  and  making  no  mention  of  the  partner- 
ship.    Jb. 

Stt  CoRPOKATiOR  1-5;  Declaration  in  Ofpsbt  1;  Practice  7. 

C.\SE,  Su  Action  on  tbe  Case. 

CERTIFICATE,  See  Etioxnce  4;  Taxes  II,  12. 

CHANCERY. 

1.  Every  case  should  be /u//y  heard  in  the  court  of  chancery  ; — but  the  chancellor 
may,  in  his  discretion,  make  a  decree  pro  format  wiih  a  view  of  saving  needless 
expanse  to  the  parties,  in  ease  the  supreme  court  should  be  of  opinion  the 
orator  cannot  prevail.     Hyndman  v,  Ilyndman^  9. 

2.  A  contract  between  a  mortgagee  and  mortgagor,  in  reference  to  the  purchase 
by  the  mortgagee  of  the  equity  of  redemption,  will  not  be  positively  disregarded 
in  a  court  of  equity ;  but  such  contracts  are  viewed  suspinionsly,  and  the  con- 
dn^t  of  the  mortg  igee  will  be  watched  very  narrowly,    lb, 

S.  In  this  case  the  orator,  being  indebted  to  the  defendant,  executed  to  him  an 
absolute  deed  of  his  farm,  taking  back  a  writing  of  defeasance.  The  orattsr 
received  fmm  the  defendant  farther  advances,  until  the  sum  due  amounted  te 
$6IH).  The  parties  then  agreed,  that  the  derendant  should  have  the  farm  for 
$800;  and  the  defendant  gave  his  note  to  the  orator  for  the  difference  be- 
tween that  sum  and  the  amount  due  upon  the  morigage,  and  the  orator  surren- 
dered his  writing  of  defeasance; — but  it  was  agreed  verbally  between  them, 
that  the  defendant  should  sell  the  farm  and  the  orator  bhould  have  what  he  re- 
ceived over  $800,  after  paying  defendant  for  his  time  and  trouble.  And  it  was 
held,  that  the  contract  must,  in  equity,  be  still  considered  as  a  mortgage,  with 
a  power  of  sale  in  the  mortgagee,  and  that  the  orator  should  be  allowed  to  re- 
deem the  premises  upon  a  bill  brought  for  that  purpose. 

4.  And  the  orator  was  allowed  to  redeem,  notwithstanding  the  defendant  had,  in 
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poranance  of  his  power  of  salo,  caused  the  premises  to  be  sold  at  auction  and 
became  kinudf  the  parehaser.     1  b. 

5.  Where,  apon  the  hearing  before  the  chancellor  on  a  bill  of  fbreeiosore,  the 
mortgage  described  in  the  bill  was  not  prod  need  by  the  orator,  bat  the  defend- 
ant admitted  its  existence  and  original  validity,  and  the  case  proceeded  as 
thoagh  it  had  been  prodnced,  the  defendant  was  not  allowed,  upon  the  hearing 
on  appeal  in  this  coart,  to  raise  any  objection  on  account  of  the  abeeace  of  the 
mortgage,  as  a  ground  for  reversing  the  decree.  Jhauhee  ▼.  JRumciec,  jSdm*r. 
172. 

6.  In  this  case  the  mode,  adopted  by  the  master  for  compating  the  intereat  npon 
the  mortgage  note,  was  one  long  in  nse,  bat  was  objected  to,  on  the  hearing  on 
appeal;  bat  the  qaestion  not  having  been  argued,  the  court  declined  to  amnder 
it.    lb, 

7.  Where,  upon  the  hearing'ln  this  court  of  a  case  appealed  from  the  court  of 
chancery,  the  reading  of  certain  testimony  was  objected  to,  for  the  reason  that 
it  was  taken,  and  filed  after  the  rnle  for  taking  testimony  in  the  caae  had  ex- 
pired,  and  it  did  not  appear  that  it  was  used  at  the  hearing  before  the  chan- 
oeUor,  but  it  appeared  that  both  parties  filed  their  exhibits  in  the  case  after  the 
taking  of  the  testimony  objected  to,  it  was  held,  that  the  parties  must  be  con- 
sidered as  having  kept  open,  by  consent,  the  time  for  taking  testimony,  be- 
yond the  general  rule.     Gibtoi%  et€U.y.  Briggt  d  oi.,  176. 

8.  But  as  the  opposite  party  claimed,  that  he  had  only  omitted  to  file  a  motion  to 
surpress  the  testimony,  as  incompetent,  because  he  did  not  consider  it  in  the 
case,  the  coart  allowed  the  matter  to  stand  upon  the  hearing,  the  same  as  if  such 
motion  had  been  filed  in  proper  time.     lb, 

9.  The  supreme  court  of  this  state  is  not  denominated  a  court  of  chancery,  but  is 
an  appelkte  court  from  the  final  decrees,  and  those  only,  of  the  court  of  chan- 
cery ;  and  its  powers  are  limited  to  the  correction  of  errors  found  in  such  de- 
crees.    Sloion  V.  Cannon  tt  tzLj  219. 

10.  Afler  a  case  has  been  heard  and  decided  in  the  supreme  court  npon  an  appeal 
from  the  court  of  chancery,  the  supreme  court  have  no  power  to  sustain,  or 
allow,  a  bill  of  review.  The  power  in  relation  to  such  bills  must  be  exercised 
by  the  court  of  chancery.     lb, 

11.  There  is  nothing  in  chapter  thirty-three  of  the  Revised  Statutes,  in  ref- 
erence to  "New  Trials,"  which  confers  upon  the  supreme  court  power  to 
grant  a  re-hearing  in  a  case  decided  on  appeal  from  the  court  of  chancery. 
lb. 

12.  Qucsrtt  Whether  the  court  of  chancery  can  sustain  a  bill  of  review,  pend- 
ing an  appeal  of  the  case  to  the  supreme  court.  If  not,  the  want  of  remedy, 
in  case  of  new  evidence  being  discovered  between  the  time  of  the  hearing 
before  the  chancellor  and  the  subsequent  determination  in  this  court,  is  a 
defect  in  the  law,  which  can  only  be  supplied  by  legislation.     lb: 

13.  In  this  case  it  was  held,  that  the  defendants  were  justified,  by  former  de- 
cisions made  ii)  this  state,  in  contesting  the  case,  and  therefore  no  costs 
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were  allowed  to  the  orators  for  the  proceediogs  before  the  coart  of  chance- 
ry ;  but,  as  the  decision  of  the  chancellor  was  reversed  on  appeal,  it  was 
held,  that  the  orators  were,  as  matter  of  right,  entitled  to  their  costs  in 
this  court.     Wathbwm  Halw,  Bank  of  BOowt  FalU  H  al.,  278. 

14.  It  18  no  ground,  in  chancery,  for  postponing  a  prior  to  a  subsequent  attach- 
ment, that  the  second  attaching  creditor  was  induced  to  delay  his  attach* 
ment  by  being  told,  by  the  other  creditor,  that  he  had  already  attached  the 
property,  when  in  fact  he  had  not,  whereby  he  gained  time  and  opportuni- 
ty to  put  his  atUchment  first  upon  the  property.  Bardwdl  y.  ^mry  et  a/., 
29S. 

15.  In  this  case  the  defondants  appealed  from  the  decree  of  the  chancellor, 
and  the  decree  wss  reversed  in  [this  court ;  and  no  costs  in  the  court  of 
chancery  were  allowed  to  the  defendants;  but  they  were  allowed  their 
costs  in  this  court,  as  matter  of  right.     lb, 

16.  A  court  of  chancery  will  not  ordinarily  dismiss  a  suit  on  account  of  any 
mere  informality  in  the  position  in  which  the  parties  are  plsced,  as  orators, 
or  defendants,  if  all  the  parties  interested  are  before  the  court,  and  a  proper 
case  is  proved  for  the  interference  of  the  court.  Wut  v.  Bamk  o/BuUand 
et  al.,  403. 

17.  An  allowance  of  a  claim  by  the  probate  court  is  not  conclusive  upon  the 
court  of  chancery,  upon  a  bill  seeking  relief  against  the  claim  upon  grounds 
of  mere  equitable  cognizance.     Jb» 

18.  If  one  sign,  or  indorae,,a  note,  as  surety  for  several  joint  principles,  and 
one  of  the  principals  dies,  the  surety,  having  paid  the  debt,  may  claim  a 
dividend  from  the  estate  upon  the  entire  debt,  notwithstanding  he  may  hold 
collateral  security  for  his  liability.  Where  the  security  is  merely  collateral, 
a  court  of  equity  will  not  compel  its  application,  merely  for  the  purpose  of 
reducing  a  dividend,  unless  the  debtor  stands  in  the  relation  of  a  co-surety. 
lb, 

19.  At  law,  as  a  general  rule,  a  married  woman  can  neither  sue,  nor  be  sued, 
unless  in  connection  with  her  husband.  But  in  chancery,  whenever  the 
interests  of  the  two  are  conflicting,  the  wife  is  allowed  to  bring  a  suit 
against  her  husband,  and  the  husband  against  the  wife,  as  if  they  were  sole 
and  unmarried.     Porter  et  al,  v.  Bank  of  Rutland  et  oLj  410. 

20.  The  husband  is  competent  to  act  as  trustee  of  his  wife's  separate  property 
as  well  as  any  other  person,  if  duly  appointed  ]  and  he  will  sometimes  be 
regarded  as  such,  with  a  view  to  the  protection  of  the  wife's  separate  prop-, 
erty  against  his  creditors,  without  any  appointment  whatever,    lb. 

81.  Where  it  appeared,  that  the  father  of  a  married  woman  intimated  to  her 
and  her  husband,  in  conversation,  that  he  was  about  to  make  her  an  advance 
in  money,  which  he  wiahed  to  have  invested  for  the  benefit  of  herself  and 
her  children,  and  he  subsequently  enclosed,  in  a  letter,  to  her  husband  a 
check  for  $1000»  payable  to  his  daughter,  or  bearer,  and  ezpresed  in  the 
letter  a  wish  that  the  money  might  be  so  invested  aa  would  be  for  the  i|in« 
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tual  benefit  of  big  daaghler  and  ber  heira,  leaving  the  mode  to  be  determin- 
ed  by  her  and  her  hnaband,  on  eonsultatioa  between  them»  and  it  appeared 
that  ahtt  then  had  three  children,  the  court  conaidered  the  evidence  anf- 
ficJent  to  juatify  them  in  finding,  I  bat  the  intention  of  the  lather  waa,  to 
aet  apart  thia  fund  for  the  eioluaive  benefit  of  hia  daaghier  and  her  child- 
ren, and  to  place  it  under  the  conUol  of  her  hiiaband,  aa  her  tniatae.    16. 

92.  And  when  the  wife,  in  aiich  caae,  brought  a  bill  to  compel  the  appropriation 
to  her  benefit  of  certain  bank  atock,  #hicb  aha  claimed  waa  pnrchaaed  with 
•uch  truat  funda,  but  which  had  alwaya  atood  in  the  name  of  her  hoabiind, 
and  tbe  hnaband  waa  made  defendant  in  the  bill,  it  waa  held,  that  hia  an- 
awer,  admitting  that  the  properly  waa  purchased  by  him  with  the  truat 
fiinda,  waa,  ao  far,  evidence  in  fiivor  of  the  wife  againat  the  other  defirod- 
ante,  who  had  attached  the  property  and  claimed  lo  hold  It  aa  creditora  of 
the  husband.    Jb, 

93.  But  the  anawer  of  the  hoaband,  in  aoch  caae,  ia  not  evidence  againat  hie 
oo«defendanu,  to  charge  them  with  notice  of  tbe  troal.    lb. 

94.  Although  tbe  general  rule  ia,  that  an  anawer,  reaponaive  to  the  bill,  ia 
evidence  of  the  tkctM  therein  aaaerled,  and  cannot  be  overcome  by  the  teaii* 
mony  of  one  witnem,  yet,  when  ihe  orator  aeeka  to  charge  a  banking  cor- 
poratiun  with  notice  of  a  truat,  and  the  corporation  anawers  by  one  of  iia 
offioera,  fully  denying  auch  notice,  and  the  orator  introdocea  the  dflpoaition 
of  another  officer  of  the  corporation,  ahowing  auch  notice  to  him,  aome 
modificaiion  of  the  general  rule  would  aeem  to  be  required,  inaamuch  aa 
notice  given  to  one  officer  may  not  have  been  communicated  to  another 
officer,  and  therefore  the  anawer  and  teatimony  would  not  neceaaarily  con« 
flict  with  each  other.    lb. 

95.  Where  it  appeared,  that  certain  atock  in  a  banking  corporation  waa  pur- 
chaaed  with  truat  funda  belonging  to  a  married  woman,  but  atot<d  upon  the 
books  of  the  bank  in  tbe  name  of  her  husband,  and  that  the  corporation, 
liorlding  a  promimory  note  againat  tbe  husband,  upon  which  a  third  p«r«on 
was  liable  aa  indoraer,  had  commenced  a  auit  upon  the  note  and  attached  (he 
bank  stock  aa  the  property  of  the  husband,  and  therefure  a  bill  waa  brought 
by  the  wifH,  to  enforce  the  execution  of  the  truat,  making^  tbe  indoraer  of 
.the  note,  the  corporation  and  her  huabaod  defendanta,  and  ^werringf  that 
the  indoraer  bad  paid,  or  deposited,  the  amount  due  upon  the  note,  and  that 
tthe  corporation  had  commenced  the  auit  and  made  the  attachment  upon 

the  note  by  the  direction  and  for  tbe  aole  benefit  of  the  indoraer,  and  charg- 
ing the  indoraer  with  notice  of  the  truat,  but  omitiing  to  charge  the  corpora- 
tion  with  auch  notice,  it  waa  held,  that  the  indoraer  could  not  thus  be  treated 
.as  the  aole  peraon  in  intereat,  and  that,  for  tbe  purpoaea  aought  by  the  bill. 
It  waa  doubtful  whether  he  need  to  have  boen  made  a  defendant,  and  that, 
at  all  eventa,  notice  to  him  of  the  truat  not  having  been  proved,  be  muat  be 
diamiased,  with  hia  coau ;  and  that,  notioe  of  the  truat  to  the  corporation 
not  having  beeu  averred  ia  the  bill,  the  corporation  muat  alao  be  diamiaaed 
fipom  the  auit,  notwithatanding  the  fhet  of  aaeh  notice  waa  deoted  in  Ihe 
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answer  of  the  eorporation.ac  tboiigh  it  had  beeo  averred  id  the  bill,  aod  the 
answer  was  tnversed,  and  the  court,  fniai  the  testimony,  faand  that  the 
corporation  h>id  in  fact  received  sach  notice.     /6. 

SS.  But  it  wa4  also  held,  that,  tnasmacb  as  the  result  arrived  at  by  the  court, 
so  Tar  as  respected  the  coniroversj  between  the  orator  and  the  corporation, 
was  not  necessarily  conclusive  of  the  rights  of  the  former,  it  would  be  com- 
petent for  the  chancellor,  upon  such  terms  and  conditions  as  he  might  think 
just  and  equitable,  to  allow  an  amendment  to  the  bill,  or  perhaps  a  supple- 
mental bill  to  be  filed,  presenting  the  matter  of  notice  of  the  trust  to  the 
corporation.    J  6, 

27.  This  court  do  not  regard  an  absolute  conveyance  of  property,  wilh  a  secret 
clause  of  defeasance,  written  or  verbal,  as  a  conclusive  badge  of  fraud  ;  but 
such  conveyance  U  open  to  suspicion.    Smith  v.  Onion  a  al^  427. 

28.  Where  a  creditor,  who  has  levied  his  execution  upon  land  thu a  conveyed, 
bringa  a  bill  to  set  aside  the  conveyance  as  fraudulent,  and,  upoii  the  coming 
in  of  the  answers,  it  appears  that  the  conveyance  was  in  fact  intended  as  a 
security,  and  that  a  bond  of  defi*asance  was  given  back,  the  regular  course  is, 
fur  the  orator  to  amend  his  bill,  by  inserting  a  prayer,  that  the  conveyance 

'  may  be  treated  as  a  mortgage  and  be  be  allowed  to  redeem.     /6. 

29.  Where  a  debtor  conveyed,  to  one  who  had  formerly  been  his  partner,  for 
the  purptwe  of  securing  to  him  such  partnership  balance  as  might  ultimately 
appear  to  be  due  to  him,  real  and  personal  property  to  a  large  amount,  by 
conveyance  absolute  upon  its  face,  but  taking  back  a  deed  of  defeasance,  and 
the  person  to  whom  the  conveyance  was  thus  made  refused  to  disclose  to 
the  orator,  who  was  an  execution  creditor  of  the  one  who  made  the  con- 
veyance, the  amount  of  his  lien  upon  the  property,  and  it  appeared,  that 
the  amount  of  that  lien  was  not  in  fact  ascertained  at  the  lime  the  convey- 
ance wai  mide,  although  that  might  probably  have  been  done  with  consid- 
erable accuracy,  and  the  orator  had  levied  his  execution  upon  a  portion  of 
the  real  estate  thus  conveyed,  treating  it  as  the  properly  of  the  debtor  in 
fee,  and  then  brought  this  bill,  to  have  the  conveyance  set  aside,  or  to  be 
allowed  to  redeem,  aod  it  now  appeared,  that  the  amount  of  property  con- 
veyed was  more  than  sufficient  to  pay  nil  the  liabilities  of  the  debtor  to^hia* 
partner,  even  afkfir  taking  out  the  estate  levied  upon  by  the  orator,  it  was- 
decreed,  that  the  defendants  might,  at  their  election,  convey  tO'  the  orator,, 
by  suitable  deeds,  the  land  levied  upon  by  him,  or  pay  to  him  the  amotinf 
due  upon  his  execution,  and  receive  a  conveyance  from  him  ;  aod  that ,  in 
eitber.event,  cost  should  be  taxed  against  the  defendants,     lb, 

30.  In  a  case  appealed  to  this  court  from  the  conrt  of  chancery  a  motion  tO' 
suppress  testimony  will  not  be  heard  as  a  preliminary  question^— but  onljr 
opoD  the  general  hearing  of  the  case.    16. 

31.  Testimony  will  not  be  soppreased,  merely  for  the  reason  that  it  was  taken 
by  one  who  is  master  in  chancery  in  an  adjorningconnty.  The  power  of 
the  court  of  chancery  to  appoint  such  a  person  a  special  examiner  cannot  b*. 
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doubted ;  and  tbe  appointment  of  a  apecial  eiaminer  need  not  appear 
upon  the  papers  in  the  case.  Jb. 
32.  In  this  case  the  court  held  that  the  appellant,  in  a  case  coming  to  this 
court  from  the  court  of  chancery,  must  far niih  the  copies;  but  that  the 
copies,  required  bj  the  rules  of  tbe  court  of  chancery  to  be  furnished  in 
that  court,  belonged  to  tbe  case  and  should  come  up  with  it.  flSlon  cC  a/. 
T.  FuUtrion,  433. 

88.  The  answer  of  a  defendant  to  a  bill  of  foreclosure,  arerring  distinctly,  that, 
at  a  certain  time,  he  paid  to  the  administrator  of  the  mortgagor  a  certain 
amount  of  money,  which  sum  the  administrator,  in  presence  of  the  defend- 
ant, paid  to  the  orator,  to  be  applied  to  tbe  payment  of  the  mortgage  note, 
Is  strictly  responsive  to  tbe  bill,  and  therefore  legitimate  eridence  in  the 
case.     Grafton  Bank  t.  Doe  tt  al.,  4C3, 

34.  The  genera/  rule,  in  equity  as  well  as  at  law,  is,  that  joint  and  separate 
debts  cannot  be  set  off  sgainst  each  other.  But  while  at  law  the  mle  admits 
of  no  exceptions,  and  the  parties  to  the  record,  only,  will  be  regarded,  a  court 
of  equity  will,  in  a  case  of  insolvency,  regard  the  real  parties, — those  ulti- 
mately to  be  affected  by  the  decree,  —and  allow  a  set-off  of  demands  in  re- 
ality mutual,  although  prosecuted  in  the  name  of  other  persons,  nommafl^ 
interested.     Blake  et  al.  v.  Langdon  et  al^  485. 

85.  Courts  of  equity  exercised  a  jurisdiction  oyer  tbe  subject  of  set-off  prerious 
to  the  enactment  of  the  statutes  upon  that  subject ;  and  their  jurisdiction 
does  not  in  any  manner  depend  upon  those  statutes.    lb, 

86.  In  this  case,  B.  and  H.  were  partners,  B.  furnishing  the  capital  stock,  and  it 
was  agreed  between  them,  that  B.  should  continue  to  furnish  a  certain 
amount  of  capital,  and  that,  in  lieu  of  interest  and  profits,  H.  should  pay 
him  a  specified  sum  each  year  during  the  continuance  of  the  partnership. 
Subsequently  B.  and  M.  formed  a  co-partnership  in  tbe  same  business,  and 
became  the  successors  of  fi.  &  H.,  the  firm  of  fi.  &  H.  continuing  only  for 
the  purpose  of  closing  the  former  business ;  and  M.,  who  was  the  active 
partner,  paid  from  time  to  time,  at  the  request  of  H.,  with  the  property  of 
B.  &  M.,  debts  due  from  the  former  firm,  and  charged  the  same  to  B.  A  H. 
upon  the  books  of  B.  &.  M.,  and  also  received  a  note  from  H.  signed  with 
the  name  of  the  former  firm,  and  also,  for  the  purpose  of  paying  a  note  due 
from  a  third  person  to  B.  &  H.,  executed  a  -negotiable  promissory  note  to 
H.  alone.  This  note  was  afterwards  put  in  suit  in  the  name  of  an  in- 
dorsee, before  the  repeal  of  the  statute  allowing  the  maker  of  a  negotiable 
note  to  have  the  benefit,  as  against  the  indorsee,  of  all  legal  and  equitable 
defences  to  the  note.  And  it  was  held,  upon  a  bill  in  chancery  brought 
by  B.  and  H.  against  H.  and  tbe  indorsee  of  the  last  named  note,  that  the 
account  charged  upon  the  books  of  B.  &  M.  to  B.  A  H.  and  the  note  held 
by  B.  fc  M.  signed  with  the  firm  name  of  B.  &  H.,  mast  be  set  off  against 
the  note  executed  by  B.AM,  to  H.  and  sued  in  tbe  name  of  the  indorsee, 
— it  appearing  that  H.  had  become  insolvent.    Jb. 
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87.  And  it  was  also  held,  that  if  H.,  in  such  case,  would  seek  to  aroid  the  con* 
tract  entered  into  between  himself  and  B.,  he  must  file  his  cross  bill,  setting 
forth  the  grounds  upon  which  he  claimed  relief.    lb. 

88.  A  nominal  party  to  a  contract,  wbo  has  assigned  all  his  interest,  is  only  requir- 
ed to  be  joined  in  any  proceeding  in  equity,  in  regard  to  the  contract,  for  the 
purpose  of  having  the  decree  conclude  his  rights,  and  thus  conclode  all  future 
litigation.  So  that,  in  all  such  cases,  when  the  court  of  chancery  can  see,  in 
the  particular  case,  that  there  exists  no  necessity  for  the  joinder  of  such  party 
on  that  account,  it  will  not  be  required,— especially  after  the  case  has  gone  to  a 
hearing.     Day  v.  Cummingt^  496. 

39.  A  nominal  party  to  a  contract,  in  regard  to  which  a  suit  in  equity  is  pendmg, 
who  is  so  divested  of  all  interest  as  not  to  be  a  necessary  party  to  the  bill,  is  a 
competent  witness  in  the  case.     lb. 

40.  Where  usury  has  been  paid  upon  a  note,  in  pursuance  of  a  contract  made  at 
the  time  of  its  execution,  and  the  payee  seeks  afterwards  to  enforce  the  collec- 
tion of  the  note  by  a  suit  at  law,  a  court  of  equity,  upon  a  bill  brought  by  the 
maker  of  the  note,  will  order  that  the  sum  so  paid  be  allowed  as  a  payment  up- 
on the  note,  computing  simple  interest.     lb, 

41.  But  where  usury  has  been  paid  upon  notes,  which  have  been  subsequent! j 
put  in  suit,  and  judgments  have  been  recovered  upon  them  and  satisfied  in  fuU, 
which  judgments  still  remain  unreversed,  a  court  of  equity  will  not  interfere  to 
relieve  the  party  making  such  usurious  payments.     lb. 

42.  Any  defence,  which  might  be  interposed  at  law  to  defeat  a  recovery  upon  a 
contract,  or  a  portbn  of  it,  must  be  so  interposed,  or  it  is  concluded  by  the 
judgment.     16. 

48.  It  is  in  accordance  with  the  usual  equity  practice,  when  a  party  seeks,  in  a 
court  of  chancery,  to  obtain  relief  against  a  portion  of  the  amount  due  upon  a 
contract  attempted  to  be  enforced  against  him  at  law,  and  is  successful,  to  have 
the  entire  case  finished  in  the  court  of  chancery,  so  as  to  put  an  end  to  any  fiir- 
ther  litigation  between  the  parties  in  reference  to  the  entire  contract ; — although 
there  are  many  exeeplions  to  this  practice.     lb, 

44.  Where  the  orator  alleged  in  his  bill,  that  a  former  firm,  of  which  he  was  a 
member,  and  of  which  he  was  now  the  sole  representative  in  interest,  had 
made  payments  to  the  defendant  of  usurious  interest  upon  notes  which  the  de- 
fendant was  now  seeking  to  enforce  against  the  firm  by  a  suit  at  law,  and  also 
alleged  that  be  had  himself  paid  usurious  interest  to  the  defendant  upon  a  nolo 
given  by  him  to  the  defendant  in  the  course  of  his  individual  business,  whiclr 
not^he  had  subsequently  paid  in  full,  and  prayed  that  he  might  be  allowed  fi>r 
the  payments  so  made,  and  the  bill  was  not  demurred  to,  nor  objected  to,  in  the 
court  below,  on  the  ground  of  multifariousness,  it  was  held,  that  relief  should 
be  afibrded  the  orator  for  all  the  payments  so  made,  although,  in  strictness,  it 
was  involving  distinct  matters  in  the  same  bill.     lb, 

45.  In  this  case  the  orator  was  allowed  his  costs,  having  prevailed  upon  all  the 
points  litigated,  excepting  those  from  which  he  was  precluded  by  a  mere  tech- 
nical bar  really  shatting  oat  the  true  equity  of  the  ease,    lb, 

84 


006  INDEX. 


46.  Where  a  defendant,  in  his  answer  to  a  bill  of  Ibreclosinre,  xnnsto  that  he  has 
made  payments  open  the  mortgage  notes,  and  it  b  referred  to  a  master  to  as- 
certain the  som  dae  in  equity,  and  he  makes  his  report,  to  which  no  exceptions 
mn  taken,  no  9oestk>n  can  be  made  npon  that  point  in  the  sapreme  cout,  npoB 
appeaL    Mmiim  v.  Bowktr,  626. 

47.  Courts  of  eqnity  act  in  analogy  to  the  statste  oflimitatSons;  and  if,  in  a  nit 
for  the  foreclosure  of  a  mortgage,  the  lapse  of  thne  be  sneh,  that  the  orator 
could  not  maintain  a  sait  at  law  for  the  recorery  of  the  mortgaged  premises,  a 
court  of  equity  would  presume  payment  and  satnfaction  of  the  mortgage  debt. 
Thia  period  is  fixed,  by  our  statute,  at  fifteen  years.     lb. 

48.  Eut  the  payment  of  interest  npon  the  debt,  by  the  defendant,  or  of  any  por- 
tion of  the  principal,  or  any  other  act  recognizing  the  existence  of  the  mortgags 
and  that  it  was  unsatisfied  and  obligatory  npon  him,  would  be  sufficient  to  re- 
pel the  presumption  of  payment  and  take  the  case  out  of  the  operation  of  the 
statnto.    16. 

46.  In  this  court  appeals  from  the  court  of  chancery  are  invariably  heard  entire. 
MorriU  v.  KUirtdge  et  al.,  628 

50.  Objectioaa  to  mere  matters  of  form,  which  are  regulated  by  the  established 
Mies  of  thb  court  of  chancery,  will  be  considered  as  waired,  if  not  taken  in  that 
court;— and'if  taken  there,  and  overruled,  the  decision  of  that  court  will  be  held 
tMd.     /». 

51.  Where  usury  is  included  in  mortgage  notes,  and  a  billof  ibreclosure  is  brooght, 
the  defence^  based  upon  the  usnry,  must  be  made  in  that  suit,  or  the  decree 
will  conclude  the  right.  But  if  the  wiginai  coniract,  evidenced  by  the  mort- 
gage notes,  was  net  usurious,  the  tubtequenl  payment  of  usury  upon  it  has  no 
leg}U  connection  with  it;  and  the  amoont  so  paid  may  be  recovered  back  in  as 
action  for  money  had  and  received ,  notwithstanding  a  decree  of  foreclorare 
may  have  been  obtained,  without  any  allowance  for  the  usury  so  paid.  Gmw 
¥.  jSS>€t^  640. 

5t.  Where  creditors,  after  the  debt  has  been  paid  to  them,  seek  to  enforce  a 
judgment  against  a  receiptor  of  the  property  attached  in  the  suit  brought  for  die 
collection  of  the  debt,  a  court  of  equity,  to  prevent  circuity  of  action,  will  ■»- 
torfere  and  enjoin  the  suii.    Paddock  v.  Pakner  et  alf  581. 

58.  The  judgment  agarost  the  receiptor,  in  such  case,  being  merely  eolJateraf  to 
the  debt,  is  in  the  nature  of  a  penalty;  and  if  payments  were  made  toward* 
the  debt,  prior  to  the  recovery  of  the  jadgment  against  the  receiptor,  and  not 

*  allowed  for  in  making  up  that  judgment,  a  court  of  eqoity  will  interfere  and 
restrict  the  creditor  to  the  collection  of  the  araoant  actnally  due.     lb. 

54.  Where  it  is  obvious,  in  such  case,  that  the  creditors,  after  having  obtained 
judgment  against  the  receiptor  for  the  full  amount  of  the  debt,  making  no  al- 
lowance fbr  payments  which  had  been  actually  madb  to  them  previooaty,  re- 
ceived from  the  receiptor  the  balance  actually  due  to  them  upon  the  debt,  and, 
by  words  and  actions,  gave  him  to  nnderstand  that  they  considered  the  jndg>- 
ment  against  him  paid,  with  a  mere  view  of  keeping  him  along  until  his  reme- 
dy by  petition  for  a  new  trial  should  be  gone  by  lapse  of  time  and  then  panm- 
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tag  him  for  the  balance  appearing  due  upon  the  jadgment  against  him,  there 
can  be  little  doabt,  that  a  coart  of  equity  nouiy  enjom  the  judgment  upon  the  men 
ground  of  fraud.    lb. 

Su  Pa&tmxrship  1-4. 

COLLECTOR,  See  Taxes. 

COMMISSIONERS,  Sn  Highways  1,  2;  Moetqaoe  7. 

CONSIDERATION,  See  Contract  3,  16,  17;  Dexd  1;  PROMissomr 
Notes  4 ;  Trustee  Process  2. 

CONSTABLE,  See  Process  6;  Statute  7. 

CONTRACT. 

1.  If  a  {Physician  commence  attending  upon  a  patient,  tinder  a  contract  that  If 
there  is  no  core  there  shall  be  no  pay,  he  cannot  recover  for  bis  servicee,  or 
medicines,  nnless  he  show  a  performance  of  the  terms  of  the  contract  upon  his 
part.     Smith  v.  ffyde^  64. 

2.  Words  used  in  a  contract  are  not  to  be  construed  in  a  frivolous  or  ineffectual 
fiense,  when  a  contrary  exposition  can  be  given  them;  and  where  the  meaning 
of  the  language  nsed  is  doubtful,  or  susceptible  of  two  senses,  that  is  to  be 
adopted,  which  would  give  effect  to  the  instrument  as  a  legal  contract,  rather 
than  that  which  would  render  it  inoperative.     Thrall  v.  Newdl,  202. 

8.  The  defendant  executed  to  the  plaintiff  a  wriuen  assignment  in  these  words, 
«  I  hereby  assign  to  Reuben  R.  Tbrall  a  note  in  my  favor  against  Theodore 
Woodward  and  John  H,  Philips,  dated  18th  Nov.  1888,  for  one  hundred  and 
fiAy  dollars  payable  in  one  year  from  date  with  use  for  value  received;'*  and  it 
was  held,  that  the  words  **  for  value  received'*'  were  not  merely  descriptive  of 
<be  note  assigned,  but  that,  prima  facie  at  least,  they  imported  a  sufficient  le- 
gal consideration  for  the  assignment     lb, 

4.  And  it  was  held,  that  such  instrumeBt,  in  describing  the  property  assigned  as 
'*a  note,"  mn^t  be  eonstrned  as  an  express  warranty,  ou  the  part  of  the  de- 
fendant, that  it  was  a  valid  note,  and  that  the  signers  were  of  sufficient  capaci- 
ty to  contract,  when  they  executed  it, — and  qiuere,  whether  such  a  warranty 
iwould  not  be  implied  from  the  sale,  without  words  indicating  an  express  war* 
ranty.     iju 

5.  And  where  it  appeared,  in  such  case,  that  the  note  assigned  to  the  plaintiff 
«vas  invalid  as  to  one  ef  the  signers,  by  reason  of  his  insanity  at  the  time  he 
signed  the  note,  and  that  an  action  upon  the  note  had  been  successfully  de- 
fended-by  him  upon  that  ground,  and  that  the  other  signer  had  removed  from 
the  state,  it  was  held,  that  the  plaintiff*,  in  an  action  upon  the  warranty  con- 
tained in  the  written  assignment,  was  entitled  to  recover  the  difference  be- 
tween the  actual  value  of  the  note  and  the  amount  appearing  due  upon  it.    76* 

6.  A  contract  entered  into  upon  Sunday  is  not  a  violation  or  in  any  way  in  con- 
travention of  the  statute  of  this  state,  if  entered  into  in  another  state. — Adam 
r.  Oay,  858. 
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7,  Sach  contract  u  not  so  far  amtra  bonot  mores  at  common  law,  aa  not  to  fonn 
the  proper  subject  matter  of  an  action  in  the  conrts  of  this  state.    lb. 

8.  The  statate  laws  of  another  state,  when  relied  npon  as  a  defence  to  a  coo- 
tract  upon  the  grouad  of  its  illegality,  mast  be  proved,  upon  the  trial,  like  any 
other  facts  in  the  case,  and  cannot  be  sopplied  in  the  supreme  coart,  by  pro- 
daeing  there  the  statate  book  of  that  state.    lb, 

0.  All  contracts  of  a  secular  character,  and  which  are  not  properly  works  of  ne- 
cessity, or  charity,  if  finally  consummated  apon  Sunday,  are  void  under  the 
statute  of  this  state;  so  that,  while  matters  remain  in  this  condition,  no  actkMif 
can  be  maintained,  either  upon  the  contract,  or  for  any  thing  done  under  it, 
or  growing  out  of  it.     J6. 

10.  But  contracts  made  npon  Sunday  should  be  held  an  exception,  in  some  sense, 
from  the  general  class  of  contracts  which  are  void  for  illegality,  lliey  are  not 
tainted  with  any  general  illegality,  but  are  illegal  only  as  to  the  time  ia  which 
they  are  entered  into.  It  is  not  sufficient  to  avoid  them,  that  they  have  grown 
out  of  a  transaction  upon  Sunday;  they  must  be  finally  closed  upon  that  day. 
And  although  closed  upon  that  day,  yet  if  affirmed  upon  a  subsequent  day,  they 
then  become  valid.     lb. 

11.  And  in  all  cases  of  contracts  entered  into  upon  Sunday,  if  either  party  have 
done  any  thing  in  execution  of  the  contract,  it  is  competent  for  him,  upon 
another  day,  to  demand  of  the  other  party  a  return  of  the  thigg  delivered,  or, 
where  that  is  impracticable,  compensation ;  and  if  the  other  party  refuse ,  the 
original  contract  becomes  thereby  affirmed,  and  the  same  rights  and  liabilitiea 
are  induced,  as  if  the  contract  had  been  made  upon  the  latter  day.     lb. 

12.  This  is  an  indispensable  exception  to  the  general  rule  in  regard  to  illegal  con- 
tracts, in  order  to  secure  parties  from  fraud  and  overreaching,  which  would, 
otherwise,  be  practised  upon  Sunday  by  those  who  know  their  contracts  are 
void,  and  that  they  are  not  liable  civUiUr  for  even  freoda  practiced  upon  that 
day.    lb, 

18.  It  is  well  settled  by  repeated  adjudications  in  this  state,  that  if  a  party,  under  a 
contract  to  labor  for  a  specified  period,  leave  the  service  of  the  party  with 
whom  he  contracted,  before  the  expiration  of  the  time  and  without  sufficient 
cause,  he  cannot  sustain  an  action  thereon.     MuUm  t.  GUkmBom^  50B. 

14.  It  is  no  sufficient  cause  for  abandoning  such  contract,  that  the  party  was  em- 
ployed, with  his  own  consent,  npon  work  not  contemplated  at  the  time  the 
contract  was  made.    lb. 

16,  Nor  that  the  person  making  such  contract  had  difficulty  with  another  person  in 
the  service  of  his  employer,  and  his  employer  refused,  npon  his  solieitatioa.  Id 
discharge  such  other  person.    2b, 

16.  It  is  well  settled,  that  a  contract  may  be  aroided  ibr  an  entire  want  of 
oonsideration,  or  failure  of  consideration.  But  where  the  plaintifi*  sold  a 
elock  and  a  hone  for  a  harness  and  two  promissory  notes,  and  fiilsely  and 
frandolently  warranted  the  hone  to  be  safe  and  kind,  and  it  appeared  that 
the  horso  had  such  an  inveterate  habit  of  kicking  at  to  render  him  worth* 
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less,  il  was  held,  that  there  was  not  such  an  entire  ihilare  or  want  of  con- 
sideration as  to  constitute  a  defence  to  the  notes,  notwithstanding  the  clock 
had  not  been  in  Act  delirered  hy  the  plaintiff.    ItorriU  v.  Adtn^  505. 

17.  But  it  was  held,  that  the  failare  of  consideration,  in  such  case,  was  snch 
as  to  authorize  the  defendant  to  rescind  the  entire  contract;  and  it  appear- 
ing that  he  had  offered  to  do  so  in  reasonable  time,  and  that  the  plaintiff 
had  refused  to  receive  the  horse  and  surrender  the  notes  and  harness,  it 
was  held,  that  this  constituted  a  sufficient  defence  to  an  action  upon  the 
notes.     lb. 

18.  Where  a  sale  of  personal  property  is  absolute,  and  there  is  no  fraud,  the 
vendee  cannot  compel  the  vendor  to  receive  back  the  article,  if  it  proves 
deficient  in  quality  ;  but  he  must  resort  to  his  action  upon  the  warranty,  if 
there  were  one.     West  v.  Cuttings  536. 

19.  Where  the  defendant  sold  to  the  plaintiff  a  quantity  of  tea,  which  proved 
not  to  be  good,  and  the  plaintiff  returned  the  tea  to  the  defendant,  who 
received  it,  and  said  that  he  should  have  some  good  tea  soon  and  would 
replace  it,  to  which  the  plaintiff  assented,  it  was  held,  that  this  did  not 
prove  an  absolute  contract  of  rescinding,  which  would  make  the  defendant 
debtor  to  the  plaintiff,  either  for  the  money,  or  for  the  tea,  unless  called  for; 
and  that  it  imported  no  obligation,  on  the  part  of  the  defendant,  to  carry 
the  tea  to  the  plaintiff.    Ih. 

20.  In  such  case  the  obligation  of  the  defendant,  being  merely  to  deliver  tea 
when  called  for,  could  not,  by  mere  lapse  of  time,  become  an  obligation  to 
pay  money.     Ih. 

8te    Book    Account  3-6;    Evidencx  1;   Fraud  1;   Guardian  2,3;  In- 
fant 2;  Plxadino  9;  Poor  19,21,23;  Promissory  Notes ; 
SflBRiFrd;  Trovsb  1;  Trustxk  Procxss  2. 

CONTRIBUTION. 

1.  One  of  two  joint  contractors,  having  paid  the  whole  debt,  may  sustain  his 
action  for  contribution  against  bis  co-contractor,  notwithstanding  the  statute 
of  limitations  had  run  upon  the  claim  at  the  time  the  payment  was  made. 
MilU  V.  Byde^  59. 

8.  Where  one  of  several  joint  contractors  pays  the  wliole  Jebt,  he  may,  in  aa 

action  at  law  against  a  co-contractor  for  contribution,  prove  the  insolvency 

of  any  of  the  other  joint  contractors,  and   recover  an  aliquot  part  of  the 

whole  debt,  having  regard  only  to  the  number  of  solvent  contractors.     16. 

See  TausTxx  Process  15. 

CORPORATION. 

1.  The  principles,  as  to  the  right  of  an  individual  to  bring  a  suit  at  law  against 
a  corporation,  of  which  he  is  a  member,--as  to  the  right  of  one  committee- 
man, trustee,  or  agent,  among  several  jointly  constituted,  to  recover  in  an 
action  on  book  account  for  services  and  expenditures  performed  and  made 
en  his  own  private  account  for  the  corporation,--and  as  to  the  authority  of 
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these  subordinate  agencies  to  pledge  to  each  other,  iDdiTiduallj,  the  res- 
ponsibility of  the  body  for  whom  they  act, — as  decided  in  Ottr  t.  &Aoo/ 
JXitrict  JVh.  10  in  Richmond^  6  Vt.  76,  and  in  Sawyer  t.  MedL  Ep.  Soc.  m  Ray- 
altorij  18  Vt.  405,<- recognized  and  affirmed.  Bogert  r,  Dtmbjf  UmvenaUtt 
Society,  187. 
8.  Where  several  individuals  signed  articles  of  association,  for  snch  purposes 
as  are  contemplated  by  the  statutes  of  Oct.  26,  1797,  and  November  10, 
1814,  and  the  form  adopted  was  substantially  in  conformity  to  the  one  pre- 
scribed, and  provided  for  the  election  of  three  trustees,  a  secretary,  treas- 
urer and  other  officers,  and  no  words  were  used  indicating  an  intention  not 
to  form  themselves  into  a  body  corporate,  it  was  held,  that  ihey  became  a 
body  corporate,  under  those  statutes,  notwithstanding  they  did  not  deweribe 
themselves  as  inhabitants  of  any  town,  and  made  no  reference,  in  their 
articles  of  association,  to  the  first  section  of  the  Qtatute  of  1797.    /6. 

3.  And  where,  in  such  case,  the  association  was  formed  for  the  purpose  of 
building  a  meeting  house,  and  by  one  of  the  articles  the  capital  stock  was 
fixed  at  $2500,  and  by  another  the  size  and  style  of  finishing  the  house 
were  prescribed,  it  was  held,  that  the  article  fixing  the  amount  of  capital 
stock  could  not  be  regarded  as  limiting  the  cost  of  the  house,  and  that  one 
of  the  trustees,  who  had  rendered  services  and  made  expendiinres  in  con- 
structing the  house,  on  his  own  account,  in  pursuance  of  a  contract  between 
him  and  the  other  trastees,  might  recover  therefor  in  an  action  on  book 
account  against  the  association,  notwithstanding  the  whole  cost  of  the 
house  much  exceeded  the  amount  of  the  capiul  stock.    lb. 

4.  And  it  was  held,  that  the  defendants,  in  such  case,  could  have  no  claim  to  re* 
cover  against  the  plaintiff,  who  was  one  of  the  trustees,  the  amount  of  demands 
due  to  the  association,  which  were  left  by  the  trustees  with  an  attorney  at  law, 
for  collection,  and  were  settled  with  him,  but  never  accounted  for  to  the  plain* 
tiff.     lb, 

j5.  And  it  was  also  held,  that  the  defendants  had  no  right  to  claim,  in  this  action, 
that  there  should  be  an  amount  deducted  from  the  plaintiff's  account,  equal  to 
his  proportion  of  the  outstanding  debts  of  the  association,  taking  his  subscrip- 
tion and  the  aggregate  of  all  the  other  sahscriptions  as  the  basis  of  compata- 
tion.     lb. 

6.  The  statute  of  Nov.  8, 1816,  which  provided  that  private  corporations  might, 
by  their  vote,  authorize  their  president  to  convey  real  estate  belonging  to  them, 
and  that  the  deed  of  such  president,  reciting  the  vote  of  the  corporation  there- 
unto authorizing  him,  and  being  duly  executed,  acknowledged  and  recorded, 
■honld  be  sufficient  to  pass  the  title,  was  designed  to  and  did,  so  fiir  as  corpo- 
rations were  concerned,  supersede  the  statute  of  March  6,  1797,  in  reference 
to  conveyances  of  real  estate;  and  the  mode  mentioned  in  the  statute  of  1815 
was  intended  to  be  the  umform  and  the  only  mode  of  conveying  land  by  corpor- 
ations.   Davis,  J.,  dissentbg.   hham,  Mm'r,  ▼.  Bemdf^oH  Jron  Co.  el  al.,  280. 

7.  The  essence  of  the  requisition  of  the  statute  of  1815  is,  that  the  deed  must  be 
executed  in  pursuance  of  some  vote  of  the  corporation,  and  that  thb  vote  must  be 
recited  in  the  deed.    lb. 


INDEX.  671 

8.  Bat,  eren  nnder  the  8t&tate  of  1797,  where  a  deed,  which  profeased  to  be  the 
deed  of  a  corporation,  waa  signed  by  a  person,  who  described  himself,  in  his 
si^natnre,  as  <*  chairman  **  of  the  corporation,  and  no  vote,  aatborizing  bun  to 
sign  the  deed,  was  recited,  and  the  records  of  the  corporation  showed  no  loch 
▼ote,  it  was  held,  that  no  sufficient  evidence  of  the  consent  of  the  corporation 
to  the  deed  was  shown,  notwithstanding  all  the  individaal  corporators  were 
parties  to  the  deed,  and  executed  it,  for  the  purpose  of  conveying,  by  the  same 
deed,  all  the  shares  in  the  capital  stock  of  the  corporation; — and  it  is  not  suffi- 
cient, that  the  corporators  now  say  they  consented  to  the  execution  of  the  deed 
by  the  chairman,  on  behalf  of  the  corporation,     lb, 

9.  So  nnder  that  provision  of  the  statute  of  1797,  which  required  that  deeds  of 
land  should  be  '^signed  and  sealed,'*  it  was  held,  that  a  deed,  purporting  to  be 
the  deed  of  a  private  corporation,  called  *'  The  Bennington  Iron  Company,** 
and  which  was  signed  "Cimrles  H.  Hammond,Chairman  Bennington  Iron  Co.,** 
was  not  sufficiently  sigfud  to  render  it  a  valid  deed.  It  was  necessary,  under 
that  statute,  that  the  name  of  the  grantor  should  be  subscribed  to  the  deed,  in 
order  to  designate  it  as  his  deed.     lb. 

10.  And  it  is  not  sufficient,  to  supply  this  defect,  that  the  deed  is  sealed  with  the 
corporation  seal.  Sealing,  in  case  of  a  corporation,  does  not  import  signing, 
nor  obviate  the  necessity  of  having  the  name  of  the  corporation  subscribed  to 
the  deed.    lb. 

11.  And  where  such  deed  was  signed  by  one  as  "chairman*'  of  the  corpora- 
tion, and  he  affixed  to  the  deed  the  corporation  seal,  and  there  was  also 
annexed  to  the  deed  a  certificate  of  the  oath  of  the  chairman,  that  the  seal 
so  affixed  was  the  seal  of  the  corporation,  and  that  it  was  affixed  by  their 
authority,  it  was  held,  that  this  was  no  sufficient  acknowledgment,  under  the 
statute  of  1797.    /6. 

12.  Notice  to  the  presidentof  a  banking  corporation,  that  stock,  standing  upon 
the  books  of  the  bank  in  the  name  of  one  person,  is  held  by  him  in  trust 
for  another,  should  be  considered  as  notice  to  the  corporation.  And  it  i» 
not  necessary,  in  order  to  affect  the  corporation  with  notice  of  such  trust,, 
that  there  should  have  been  a  full  communication  of  all  the  circumstances 
connected  with  it.  It  is  enough,  in  such  case,  if  the  party  be  put  upon 
inquiry.    Jbrter  et  al.  t.  Bmnk  of  Ibaiand  et  al^  410. 

13.  Depositions  of  stockholders  in  a  banking  corporation  are  inadmissible  as 
evidence  in  favor  of  the  corporation.     lb. 

See  Chaitcebt  24,  2S. 

COSTS. 

1.  in  this  case  both  parlies  having  taken  exceptions,  and  the  judgment  of  the- 
court  below  having  been  affirmed,  uo  costs  of  this  court  were  allowed  to 
either  party.    dStts  v.  Hyde,  59. 

2.  If  the  defendant  prevail  upon  his  exceptions,  and  judgment  is  rendered  in 
fkrot  of  the  plaintiff  for  a  redaced  sum,  the  defendant's  costs  in  the  supveme- 
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eonrt  are  to  be  let  off  Bgainst  the  jadgmeot  in  trnvor  of  the  pluotiff,  and  ex- 
ecution to  issue  for  the  balance  only.    McCHUu  r.  Bonib  H  ux^  442. 

3.  In  this  case,  which  was  an  appeal  from  an  order,  made  by  the  probate 
court,  ihtlt  the  defendant,  in  a  proceeding  commenced  by  an  eieeutor,  for 
the  purpose  of  compelling  the  defendant  to  make  a  discoTery,  under  oath, 
as  to  property  of  the  estate  in  his  hands,  answer  certain  interrogatoriea,  the 
trial  haTing  proceeded  in  the  county  court  upon  the  propriety  of  the  inter- 
rogatories,  and  the  question  as  to  the  regularity  of  the  appeal  not  having 
been  raised  in  that  court,  but  the  appeal  having  been  dismissed  in  the  sn<> 
preme  court,  no  costs  in  the  county  court  were  allowed  to  either  party ; 
and  as  to  the  costs  in  the  supreme  court,  the  parties  were  left  to  their  legal 
rights.     KmhaU,  JSx*r,  v.  Kunbail,  579. 

4.  In  this  case  both  parties  took  exceptions  in  the  county  court,  and  the  jodg- 
ment  being  affirmed  in  the  supreme  court,  no  costs  in  the  supreme  coart, 

were  allowed  to  either  party.     Oreen  v.  Shurtliffet  at^  592. 

5.  Where  the  plaintiff  recovered  judgment  in  the  court  below,  and  the  de- 
fendant filed  exceptions,  but  execution  was  not  stayed,  and  the  defendant 
neglected  to  prosecute  the  case  in  this  court,  it  was  held,  that  this  court 
would  affirm  the  judgment,  and  also,  that  the  plaintiff  was  entitled  to  costa 
in  this  court,  unless  he  had  reasonable  notice,  in  writing,  before  the  com- 
mencement of  the  term,  that  the  case  would  be  abandoned.  Xkl^  t.  As- 
tai,  601. 

6.  A  defendant,  who  takes  exceptions  to  the  decision  of  the  county  court,  and 
who  prevails  upon  his  exceptions,  is  entitled  to  have  his  coats  in  the  an- 
preme  court  deducted  from  the  plaintiff's  costs  in  the  court  below,  even 
though  the  plaintiff  ultimately  prevail  in  the  ease.  £r*rf  of  Stamt  v.  JSU- 
2if£€r,695. 

7.  This  court  will  not  order  security  to  be  given,  by  way  of  recognizance,  for 
costs  in  the  case  in  the  county  court,  either  past,  or  future,  nor  for  costa 
in  this  court,  where  the  case  came  into  this  court  upon  exceptions.  Itner- 
jnore  v.  Band,  607. 

See  Chancxbt;  Trustxx  Process  14. 

COUNTY  COURT. 
f .  The  effect  of  the  statute,— Rev.  St.  c.  33,  §  8,— giving  the  county  court 
authority,  in  their  discretion,  to  set  aside  a  judgment  rendered  by  a  juetice 
of  the  peace  by  default,  when  the  party  baa  been  deprived  of  his  day  in 
court  by  fraud,  accident,  or  mistake,  is  to  give  to  the  county  court  the  same 
power,  in  examining  the  proceedings  of  a  justice,  in  cases  within  the  stat- 
ute, which  they  might  exercise  in  examining  their  own  proceedings.  Jfiw 
§etmx  v.-  Brighamy  457. 

2.  In  this  case  judgment  was  rendered  by  a  justice  of  the  peace  by  default,  and 
the  justice  certified  in  his  record,  that  notice  to  the  defendant  of  the  pen- 
dency of  the  sait  was  proved ;  but  it  was  held,  that  the  defendant,  on 
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petition  to  tbo  eountjr  eoart,  fonoded  upon  the  ReviMd  fitttatet,  chap.  33, 
sec.  8,  might  prove,  b/  ptrol  evidence,  that  he  did  not  in  &ct  have  any 
notice  of  the  soit  prior  to  the  rendition  of  the  jadgment.    lb. 
8tt  RxcoRD  2. 

COURTS,  Sit  Chancxbt;  Countt  Coubt;  Sdprxmv  Coubt;  Vbbiioiit 
Cbittbal  RiiL  Road  Co.  2-4. 

COVENANT,  Sm  Book  Accovitt  3  6. 

COVERTURE,  Su  Huibavd  A.  Wife. 

CRIMINAL  LAW. 

1.  Where  a  respondent  waa  indicted  fur  discharging  a  gun  at  a  person  and 
woanding  him,  and  the  person  injured  waa  a  witness  on  the  trial,  and  it 
appeared  that  the  affray  took  place  on  the  premises  of  the  respondent,  it 
was  held,  that  the  respondent  might  prove  the  declarations  of  the  witness, 
made  white  on  his  way  to  the  place  where  the  affray  happened, — the  wit« 
nesa,  upon  being  inquired  of  on  cross  examination,  having  denied  them. 
And  qtutre,  whether  such  declarations  and  the  acts  of  the  witness,  while 
going  to  the  place,  might  not  be  proved  without  inquiry  on  cross  examina- 
tion, as  showing  the  mUni  with  which  he  went  there.  State  v.  GoodriAf 
116. 

2.  In  such  case  evidence  might  be  proper  of  previooa  threats  made  by  the 
witness  as  to  the  respondent,  and  of  previous  affrays  between  them,  if  so 
connected  with  the  affray  in  question  as  to^  have  any  tendency  to  show  that 
the  respondent,  at  the  lime,  bad  just  cause  of  alarm,  and  to  fear  serious  in- 
jury to  his  person,  or  property.  But  where  a  case  is  so  indefinitely  stated 
upon  the  bill  of  exceptions,  as  to  leave  it  uncertain  bow  fiir  evidence  offer- 
ed was  admissible,  it  will  not  be  presumed  that  there  was  error  in  the  court 
below  in  rejecting  the  evidence.    Jb. 

3.  The  proviso  to  the  statute  of  October  30,  1844,  giving  the  county  conrt 
jurisdiction  in  cases  of  theft  and  receiving  stolen  goods,  where  the  value  of 
the  property  does  not  exceed  seven  dollars,  is  to  be  construed  as  giving  ju- 
risdiction of  such  cases  to  justices  of  the  peace,  if  proceedings  shaJI  first  be 
commenced  before  them.     2Wa«Mricr  of  Vt.  v.  Clark^  129. 

4.  If  one  of  the  counts  in  an  indictment  is  correct,  it  la  sufficient,  upon  mo- 
tion in  arrest  of  judgment.     SttUt  v.  Bmm,  530. 

5.  In  an  indictment  for  forgery  a  variance  between  the  count  and  the  ibrged 
inatmment,  in  the  spelling  of  a  name,  is  unimportant,  if  the  same  sound  it 
preserved.    lb, 

6.  Where  the  averments  in  an  indictment  for  forgery  improperly  describe 
the  import  of  the  obligation  of  the  contract  forged,  this  defect  is  not  cored 
by  reciting  the  instrument  m  kme  verba  ;-^but  a  note  in  these  words,-***  For 
value  received  I  promise  to  pay  Mr.  Frank  Wilson,  or  order,  the  sum  of 
$25,60  to  bade  the  first  day  of  January  next  and  interest,"— sufficiently  im« 

85 
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ports,  that  it  is  made  pajaUe  tbe  first  day  of  January  next  ensuing  its  date, 
and  will  support  an  aTermeot  to  that  effect  in  an  indictment  for  forgery,   lb. 

DAMAGES,  iS^  Attachment  3;  Contract  5;  £jectmkht2;  Poob  18-23; 
RicoGirizAHCB  1,  2;  Trespass  4, 5 ;  Vt.  Centkax.  Rail  Road  Co.,  1^. 

DECLARATION,  Set  Fleax>iji«. 

DECLARATION  IN  OFFSET. 

*1.  Under  tbe  provisions  of  the  Revised  Statutes,  which  entitle  a  defendant, 
who  hss  a  demand  on  book  against  the  plaintiff,  to  file  a  declaration  in  ofl^ 
set,  the  defendant  has  no  right  to  file  a  declaration  in  the  form  of  ao  actioir 
of  account.  The  statute  contemplates  a  declaration  on  book  account.  7b- 
Hot  T.  MtOngar,  118. 

9.  If,  in  such  case,  the  defendant  file  a  declaration  in  account,  and  judgment 
to  account  is  rendered,  and  an  auditor  is  appointed  and  the  case  continued, 
the  county  court  may  nevertheress,  in  its  discretion,  at  a  subsequent  term, 
sustain  a  motion  to  dismiss  such  declaration.    /&. 

DEED. 

1.  A  conveyance  of  fand^  to  a  town,  for  tbe  purpose,  as  expressed,  of  having 
a  school  house  erected  and  a  school  (aught  thereon  for  the  benefit  of  the 
youth  of  the  town,  for  a  term  specified,  of  itself  imports,  in  its  object^  a 
sufficient  consideration  to  support  the  conveyance.  CuUdou  v.  Xongifim, 
2tO. 

9.  An  action  of  trespass  quart  cldunanfregU^  for  encroachments  upon  land  so 
conveyed,  may  be  maintained  in  the  name  of  the  town.     lb. 

8.  If  the  town,  in  such  case,  comply  with  the  implied  conditions  of  tbe  grant, 
by  erecting  upon  the  land  a  school  house,  in  which  a  school  should  be  kept 
for  a  reasoMble  portion  of  the  time,  they  will  not  forfeit  the  land, nor  any 
part  of  it>  although  they  should  use  that  portion  of  it,  not  wanted  for  the 
accommodation  or  the  school  house  and  necessary  out  buildings^  for  pur- 
poses not  connected  with  the  main  object  in  view,^as  if  they  should  lease 
it  for  purposes  of  cuftivation,  or  a  building  for  a  fire  engine,  or  hayscales, 
should  be  put  upon  it,  or  it  should  be  used  by  an  adjaceot  Und  owner  as  a 
passage  way,  or  it  should  be  used  by  those  attending  meeting  at  an  adjacent, 
meeting  house  for  the  purpose  of  accommodating  their  teams,  or  a  corner 
of  a  meeting  house  were  allowed  to  rest  upon  it,  without  dissent,  or  a  room, 
in  the  same  building  occupied  as^  a  school  house,  should  be  finished  and 
used  by  the  town  for  the  purpose  of  holding  town  and  other  public  meet- 
ings,    lb. 

4.  Neither  would  the  town,  tn  such  case,  forfeit  the  land,  by  aHowing  the 
building  standing  thereon  to  be  used  for  a  number  of  years  as  an  academy, 
or  county  grammar  school,  under  a  charier  from  the  state  locating  tlia 
school  at  that  particular  spot.    /&. 
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5.  Such  eoDTeyances  are  always  constnied  liberally,  in  aapport  of  the  objeet 
contemplated,    lb* 

6.  The  registry  of  a  defective  deed  is  no  notice  of  title  to  any  one.  l$ham, 
MnCr^  T.  SMnMgton  Jron  Cb.  k  al^  230. 

7.  To  entitle  a  deed  to  registration,  it  most  be  executed  according  to  the  «la/ttf« 
requisites,  by  which  the  registry  of  deeds  is  established  ;~it  is  not  sufficient, 
that  it  is  executed  merely  according  to  the  requirements  of  the  common 
law.    lb. 

8.  The  effect  of  a  quitclaim  6ee6f  in  the  common  form,  is  to  conyey  simply 
the  right,  title  and  interest,  which  the  grantor  then  had  in  the  land.  Smitkf 
MmV,  T.  FbUard,  272. 

9.  Nothing  inserted  in  the  habtndum  should  be  construed  to  extend  the  mean- 
ing of  the  terms  used  in  the  prtmiset^  or  that  part  which  precedes  the  haben* 
dum^ — at  least,  if  the  language  employed  can  be  reconciled  with  the  body 
of  the  deed.    lb. 

10.  In  this  case  the  deed  was  in  the  common  form  of  a  qoliclaim  deed,  and  the 
habendum  was  in  these  words,  >-<<To  have  and  to  hold  the  premifa,  so  that 
neither  the  said  Alexis  "  (the  grantor)  *'  nor  any  one  claiming  under  him, 
should  thereafter  have  claim,  or  right,  to  the  premites  aforesaid  ;*'  and  it 
was  held,  that  it  ihould  be  construed  to  have  reference  to  such  title  and 
interest,  only,  as  the  grantor  then  had  in  the  land ;  and  that  it  would  not 
estop  him  from  subsequently  acquiring  and  holding  a  superior  right  and 
title  to  the  land  from  some  other  source.     lb, 

11.  The  manure  of  animals,  made  upon  a  fiirm,  whether  spread  about  the 
barn  yard,  or  lying  in  piles  at  the  stable  windows,  or  lying  in  the  stables, 
where  it  has  been  suffered  to  accumulate,  will  pass  by  a  deed  of  the  free- 
hold, as  appurtenant  to  it.     Witherbee  v.  EUUottf  979. 

12.  Where  A.  conveyed  to  B.  certain  premises  for  the  life  of  B.  and  his  wife, 
reeerving  to  himself  the  right  to  possess  and  cultivate  the  premises  for  the 
purpose  of  enabling  him  to  perform  certain  coven^ts  upon  his  part  for  the 
support  of  B.  and  his  wife,  and  B.  subsequently  recovered  judgment  in  an 
action  of  ejectment  against  A.  for  a  breach  of  those  covenants,  upon  which 
BO  writ  of  possession  was  taken  out,  it  was  held,  that  the  judgment  ter- 
minated A's  right  to  the  possession  of  tlie  premises,  and  that,  if  he  still 
undertook  to  manage  the  farm,  directly,  or  indirectly,  without  some  new 
license,  he  did  so  as  a  wrong  doer,  and  acquired  thereby  no  right  to  the 
crops  raised  upon  the  farm,  as  against  B.^.or  the  holder  of  B's  title.  Mwmt 
▼.  DmikUi!  Sargemd  r.  Jdamt  tt  al.,  382. 

13.  And  the  granting  part,  or  premises,  of  the  deed  having  conveyed  the  form 
to  B. ««  for  and  during  his  natural  lifo  and  the  life  '*  of  his  wifo,  the  habm- 
dum  being  to  B.  and  kit  wife^  naming  her,  it  was  held,  that  the  wife  did  not 
take  an  estate  in  remainder,  after  the  death  of  B.,  but  that  the  entire  estate 
vested  in  B.  for  his  own  life  and  that  of  his  wife,  and  that,  upon  his  de- 
cease, his  administrator  became  the  trustee  and  holder  of  ijaip  title,  for  tbn 
benefit  of  the  wife.    Jb. 
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14.  No  oDe  can  take  an  immediate  and  present  estate  nnder  a  deed,  who  ie 
not  named  as  a  grantee  in  the  premiaeB,  or  granting  part,  of  the  deed,  pro- 
vided any  one  is  there  named  ;  if  no  one  is  there  named,  the  grantee  maj 
be  ascertained  from  other  parts  of  the  deed,     lb, 

15.  And  it  is  not  anusaal  for  the  premises  to  give  the  quantity  of  estate  grant- 
ed ;  and  when  this  is  done,  the  grantee  named  in  the  premises  al  once  takes 
the  entire  estate  described ;  and  any  iimiution  in  the  habtmdmn,  designed 
to  abridge,  or  lessen,  such  estate  of  the  immediate  grantee,  in  favor  of  a 
party  not  named  in  the  premises,  will  be  treated  as  repngnant  and  inoper- 
ative.   Ih. 

16.  And  judgment,  in  this  case,  having  been  recovered  by  B.,  in  his  life  time, 
against  A.  in  an  action  of  ejectment,  for  a  breach  by  A.  of  certain  condi- 
tions  under  which  he  was  to  retain  the  possession  of  the  /arm,  and  A.  hav- 
ing subsequently  assumed  to  manage  and  cultivate  the  farm,  it  was  held, 
that  A.  acquired  no  title  or  attachable  interest  in  the  crops  thus  raised  by 
him  upon  the  farm,  and  that  the  administrator  of  B.  might  maintain  re- 
plevin against  A.  for  the  crops  thus  raised,  and  that  an  officer,  who  had 
attached  the  crops  as  the  property  of  A.,  could  not  sustain  trover  against 
the  administrator  of  B.  for  taking  and  caryiog  away  the  crops  by  virtue  of 
his  writ  of  replevin.    lb. 

17.  There  is  an  important  difference  between  a  deeeriptionof  the  grantees  in 
■  deed,  which  ts  inherently  uncertain  and  indeterminate,  and  .one  which  is 
merely  imperfect,  and  capable,  on  that  account,  of  different  spplications  ;— 
extrinsic  evidence,  is  not  admissible,  in  the  former  case,  to  make  the  con- 
veyance effectual  in  fsvor  of  any  particular  person ;  while  in  the  latter 
case  a  resort  to  extraneous  facts  and  cironmstances  may  become  necessary, 
and  is  proper,  in  order  to  ascertain  the  individual  to  whom  the  description 
was  intended  to  apply.    Morse  et  at,  v.  CarpenUrj  613. 

18.  Where  the  plaintiflb  in  an  action  of  ejectment,  who  were  partners,  offered  in 
evidence  a  mortgage  deed,  executed  by  the  defendant,  and  conveying  the  de- 
manded premises  to  the  plaintifiB  by  the  name  of  their  style  of  partneiahip, 
which  conaisted  of  the  surnames  of  the  partners,  omitting  their  christian  names 
entirely  and  describing  their  place  of  reeidence,  it  was  held,  that  evideooe  was 
properly  admissible,  to  show  that  the  plaintiflb  were,  at  the  time  the  mortgage 
was  executed,  doing  business,  as  partners,  at  that  place,  and  that  the  defend- 
ant executed  to  them,  by  the  name  of  theif  firm,  the  promissory  note  dee- 
eribed  in  the  condition  of  the  mortgage,  and  that,  with  this  evidence,  the  mort- 
gage deed  was  admissible,  and,  with  proof  of  the  defendant's  posaession  of 
the  premises,  entitled  the  plaintiff' to  a  reeoveiy.    /6. 

Sm  COBPORATIOV  6-11. 

DEFAMATION,  See  Estoppkl  2, 
DEMUERER,  Set  PLSADine. 
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DEPOSITION. 

1.  If  a  deponent  have  come  to  reside  within  thirty  mUes  of  the  place  of  trial,  siib- 
seqaent  to  the  ^ving  of  his  deposition,  and  this  is  known  to  the  party  who  took 
it,  the  depodlion  will  not  be  allowed  as  oTidence  on  the  trial.  OaUup  v.  Sptfh 
ter^  327. 

2.  Where  it  was  stated  in  the  caption  of  a  deposition,  taken  on  the  first  day  of 
May,  1844,  that  it  was  taken  to  be  used  at  the  term  **  Meet  to  be  kolden  on  the 

Jlrtt  T\usday  of  Mcuf  next/"  it  was  held,  that  one  of  the  words  **  next  *'  might 
be  rejected  as  sarplosage,  and  the  deposition  admitted  as  evidence.  It  is  no 
objection  to  a  deposition,  that  a  term  of  the  court  intervenes  between  the  time 
of  taking  and  the  term  of  coart  at  which  it  is  stated  in  the  caption  it  is  taken  to 
be  Dsed.    Ih, 

See  KvioENcx  11, 12, 15. 
DEPUTY  SHERIFF,  See  Sheriff. 
DISSEISIN,  &•  Trespass. 
DISTRAINT,  Set  Taxes. 
DIVORCE,  See  Husband  and  Wife. 

EJECTMENT. 

1.  Where  A.  conveyed  to  B.  certain  premises  for  the  life  of  B.  and  his  wife,  re- 
serving to  himself  the  right  to  possess  and  cultivate  the  premises  for  the  pur- 
pose of  enabling  him  to  perform  certain  covenanta  upon  his  part  for  the  sap- 
port  of  B.  and  his  wife,  and  B.  subeeqnently  recovered  judgment  in  an  actwn 
of  ejectment  against  A.  for  a  breach  of  those  covenants,  upon  which  no  writ  of 
possession  was  taken  out,  it  was  held,  that  the  jndgment  terminated  A's  right 
to  the  possession  of  the  premises,  and  that,  if  he  stilL  undertook  to  manage  the 
farm,  directly,  or  indirectly,  without  some  new  Ik^nse,  he  did  so  as  a  wrong 
doer,  and  acquired  thereby  no  right  to  the  crope  raised  upon  the  iiirm,  as 
against  B.,  or  the  holder  of  B's  title.  jSdame  v.  Jhmklee  \  Sargeont  v.  jidam^ 
€t  aL,  882. 

2.  Under  a  deelaratbn  in  ijeetment,  in  the  statute  form,  which  charges  the  de« 
fendant  with  having  taken  the  whole  profita  of  the  premises  to  himself  during 
the  time  laid  in  the  declaration,  the  plamtiff  cannot,  with  a  view  to  increase  his 
olaim  for  mesne  profita,  give  evidence  of  such  acta  of  trespass,  as  arose  from  the 
wanton  misconduct  of  the  defendant,  and  which  injured  the  intrinsic  value  of 
the  premises,  without  any  benefit  resulting  therefrom  to  the  defendant ;  and 
consequently  a  judgment  in  favor  of  the  plaintifiT,  in  an  action  of  ejectment,  is 
no  bar  to  a  subsequent  action  of  trespass  for  such  wanton  acta  of  the  defendant, 
though  committed  by  him  while  the  action  of  ejectment  was  still  pendmg, 
Walker  V.  HUehcoek,  634. 

8.  In  un  action  of  ejectment  against  a  tenant  in  possession  of  land,  the  writ  will 
not  abate,  if  the  laudkNrd  ii  not  joined  as  a  defendant,  in  a  ease  in  which  the 
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tenancy  ii  by  parol  and  is  anknown  to  tiie  plaintiff.  Bari$  r.  BmiUU  H  ol^ 
689. 
4.  In  thai  case,  which  vfBM  an  action  of  ejectment,  commenced  in  IS44,  the  de- 
fendanti  pleaded  in  abatement,  that  one  M.  waa  owner  and  landlord  of  the 
premisesj  and  that  the  defendant!  were  hit  tenants;  and  issue  was  joined  there- 
on;— and  it  was  held,  that  evidence,  that  M.  recovered  judgment  in  an  actioa 
of  ejectment  for  the  same  premises,  in  1826,  against  one  of  the  defendant8,and 
that  the  defendants  occupied  the  premises  from  that  time  until  1840,  as  ten- 
ants of  M.,  bat  not  under  a  written  lease,  and  that  the  other  defendant  and  a 
third  person  executed  a  mortgage  of  the  premises  to  M.  upon  a  contract  for  the 
purchase  of  the  premises,  and  that  in  1842  M.  recovered  a  judgment  against 
the  mortgagors  in  an  action  of  ejectment  founded  upon  the  mortgage,  and  that 
from  that  time  until  the  commencement  of  this  suit  the  premises  had  been  oc- 
cupied by  the  defendants  with  the  consent  of  M.,  but  without  a  written  lease, 
and  that  they  had  paid  rent  to  him  therefor,-^it  not  appearing  that  the  plaintiff 
knew  of  such  payment  of  rent,  or  knew  that  M.  was  landlord, — ^had  no  tenden- 
cy to  sustain  the  issue,  on  the  part  of  the  defendants,  upon  the  plea  in  abate-  . 
ment.    Jb. 

See  EzxcuTiov  5;  Mortgage  8. 

ESTOPPEL. 

1.  Where  a  matter  in  controversy  in  a  suit  has  been  adjudicated  in  a  fbnner  suit 
between  the  same  parties,  parol  evidence  i^  admissible  to  show  the  idemtitift  and 
then  the  record  of  the  former  recovery,  if  there  have  been  no  opportunity  to 
plead  it  in  the  pending  suit  as  an  egtoppel,  may  be  given  in  evidence,  and,  at 
such,  will  be  candutwe,    Arfcwu  ▼.  Walker^  144. 

2.  This  was  an  action  for  slanderous  words  spoken  by  the  defendant,  chaiging 
the  plaintiff  with  having  stolen  certain  cloth.  The  defendant,  in  pursuance  of 
notice  under  tbe  general  issue,  gave  evidence  tending  to  prove  the  truth  of  the 
words  spoken  by  him.  The  plaintiff  then  gave  in  evidence  a  copy  of  the  rec- 
ord of  a  judgment  in  his  favor  in  an  action  of  trover,  brought  by  tbe  defendant 
against  him  to  recover  for  the  alleged  taking  and  conversion  of  certain  cloth; 
and  it  was  admitted,  that  the  cloth  sued  for  in  that  action  was  the  same  cJotb, 
and  all  the  cloth,  in  reference  to  which  the  words  chafged  as  slanderous  were 
•poken  by  the  defendant.  And  it  was  held,  that  the  record  in  the  action  of 
4rover  was  conclusive  upon  the  defendant,  both  as  to  the  title  to  the  cloth,  and 
aa  to  the  defence  attempted  to  be  set  up  by  him  in  justification  in  this  suit   Jb, 

Bee  DxxD  10. 

EVIDENCE. 

1.  In  an  actk>n  on  a  contract  (br  labor,  and  on  trial  on  the  general  isne,  a  per- 
•on  is  incompetent  as  a  witaess  for  the  plaintiff,  who  was  jointly  concerned  with 
the  plaintiff  in  making  the  contract  with  the  defendant.    Smith  ▼.  Keeia-,  57. 

1,  Where  a  noto,iiigned  by  three  as  joint  principals,  has  been  renewed  fimn 
Cim«  to  time  and  paid  in  pirti  and  then  renewed  for  the  balance  bythenotoof 
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two  of  the  si^nera,  the  fact,  that  the  note  first  gifen  and  the  renewed  notes 
were  left  in  possession  of  one  of  the  two,  furnishes  no  presamptive  evidence 
that  the  amount  paid  spon  the  notes  was  paid  by  him.  After  a  namber  of 
years  have  been  snifered  to  elapse  wiiboat  claim,  the  presumption  wonkl  rath- 
er be,  that  the  matter  was  adjusted  between  the  parties  at  the  time.  Mills  t. 
Byde,  59. 
8.  In  an  action  upon  a  receipt  for  property  attached,  a  deputy  sheriff,  to  whom 
the  execution  was  delivered,  is  a  competent  witness  to  testify  that  he  made  a 
seasonable  demand  of  the  property  of  the  officer  who  made  the  attachment. 
MUn  T.  Carty  et  al,,  65. 

4.  The  certificate  of  a  justice  of  the  peace,  of  the  time  when  an  execution  and 
return  of  levy  upon  real  estate  was  recorded  in  his  office,  is  but  prima  facie 
evidence;  and  parol  evidence  is  admissible  to  show  the  true  time,  when  such 
record  was  made.    MDtion  et  al  v.  Edwin^  77. 

6.  The  justice  of  the  peace,  who  made  such  record  and  certificate,  may  be  called 
as  a  witness  to  prove  when  the  record  was  in  fact  made.     lb, 

6.  Where  a  matter  in  controversy  in  a  suit  has  been  adjudicated  in  a  former  suit 
between  the  same  parties,  parol  evidence  is  admissible  to  show  the  identity,  and 
then  the  record  of  the  former  recovery,  if  there  have  been  no  opportonity  to 
plead  it  in  the  pending  suit  as  an  estoppel^  may  be  given  in  evidence,  and,  as 
such,  will  be  conclasive.     JPerkina  v.  Walker ^  144. 

7.  The  courts  of  this  state  are  not  bound  to  take  judicial  notice  of  the  laws  of  an- 
other state;  but  they  are  to  be  made  to  appear  to  the  court  by  evidence.  Ter- 
ritt  V.  Woodruff,  182. 

8.  A  defendant,  who  has  been  discharged  upon  his  plea  of  bankruptcy,  is  a  com- 
petent witness  for  the  plaintiff,  in  the  same  case,  against  his  co-defendant,  un- 
less interested ;  and  it  makes  no  difference,  that  the  plaintiff  consented  to  his 
discharge.     Onion  t.  FuUerUm,  317. 

9.  Where  the  action,  in  such  case,  was  (or  money  had  and  received,  and  the  de- 
fendant, who  was  called  as  a  witness  by  the  plaintiff,  after  having  been  dis- 
charged upon  his  plea  in  bankruptcy,  testified,  that  he  had  been  in  partnership 
with  his  co-defendant,  and  that,  at  the  request  of  his  co-defendant,  he  borrowed 
of  the  plaintiff,  for  the  use  of  the  firm,  the  money  which  the  plaintiff  claimed 
to  recover  in  this  action,  and  that  he  informed  the  plaintiff,  at  the  time,  that  he 
was  obtaining  the  money  for  tike  firm,  it  was  held,  that  this  disclosed  no  interest 
in  the  witness,  which  should  exclude  his  testimony  from  the  consideration  of 
the  jury.     lb, 

10.  It  is  an  established  rule  of  practice  in  this  state,  that  testimony  as  to  the  pre- 
vious declarations  of  a  witness  produced  upon  the  stand,  oflered  for  the  pur- 
pose of  impeaching  him,  cannot  be  received,  unless  an  opportunity  be  first 
afforded  to  the  witness,  whose  testimony  it  is  proposed  to  impeach,  to  explain 
or  qualify  the  imputed  declarations; — and  in  this  respect  this  court  have  fully 
sanctioned  the  English  rule,  which  proceeds  so  far,  as  to  admit  of  no  exception, 
even  in  cases  where,  when  the  cross  examination  was  closed,  the  party  wish- 
ing to  impeach  had  no  knowledge  of  the  variant  declarations  or  ioeonaistent 
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cMdaet  of  the  witeeM,  and  the  witneai  has  departed  from  eonrt  and  cannot  be 
recalled,    iktwner  d  ai.  t.  Jkma  et  al.,  M8. 

11.  Bat  this  rale  has  no  proper  application  to  teattmony  in  the  fenn  ofdepoeitiana^ 
Whether  taken  with  or  without  notice,  and  Whether  the  adyene  party  attended 
nt  the  taking,  or  not;  bat  tKe  party  may,  in  snch  case,  without  previona  inqni- 
ry,  prove  any  inconaistent  dechrationa  or  conduct  of  the  witneaa.  16. 
1'2.  Where  the  deposition  of  a  witneaa  is  need  by  one  party  upon  the  trial,  a  dep* 
XMition  of  the  same  witness,  taken  by  the  other  party,  but  which  Is  inadmiasiUe 
as  such,  by  reason  ota  defect  in  the  caption,  may  yet  be  recdved,  as  a  declar- 
atjon  of  the  Witness,  for  the  purpose  of  impeaching  the  teatimony  contained  in 
'the  foitner  deposition.     8mh.    lb. 

Is.  All  contracts  of  a  secular  character,  and  which  are  not  properly  works  of  ne- 

toeasity,  or  charity,  if  finally  consummated  upon  Sunday,  are  void  under  the 

statute  of  this  state ;  so  that,  while  matters  remain  in  this  condition,  no  action, 

'  can  be  maintained,  either  upon  the  contract,  or  for  any  thing  done  nnder  it, 

or  growing  out  of  it.    Adam*  v.  Gay^  358. 

14.  A  disclosure  of  one  summoned  as  trustee  cannot  ordinarily  be  treated  as  oyi- 
dence  against  another  person,  who  is  also  summoned  as  trustee  in  the  same 

-  .suit.  Disclosures  of  trustees  are  analogous,  in  this  respect,  to  anawera  m  chan- 
cery.    Downtr  t,  Jhplifffy  Dr.,  399. 

15.  Depositions  of  stockholders  in  a  banking  corporation  are  inadmissible  an 
evidence  in  favor  of  the  corporation.  Porter  daLw.  Bank  ef  MtUkmd  d  oL, 
410. 

16.  A  party  of  record  may  call  the  opposing  party  as  a  witne88,with  his  consent, 
or  a  co-party,  they  being  divested  of  all  interest  in  the  suit.  This  is  the 
utmost  extent,  to  which  the  authorities  upon  this  subject  haTe  gone.  J6- 
bott,  Jdm'r,  v.  Clark,  444. 

17.  An  administrator  dcftomt  nan,  in  whose  name  a  suit  is  progressing,is  not  so 
divested  of  all  interest  as  te  be  a  competent  witness  in  the  case,  notwith- 
etandingit  may  appear,  that  the  suit  was  commenced  prior  to  his  appoint- 
ment, and  that  the  estate  which  be  represents  is  clearly  aolvent.    lb. 

18.  A  married  woman  can  only  be  admitted  as  a  wltneas  in  a  case,  when  her 
husband  would  be  a  competent  witness  in  the  same  case.    lb. 

19.  In  thia  case  judgment  was  rendered  by  a  justice  of  the  peace  by  defauU^and 
the  justice  certified  in  his  record,  that  notice  to  the  defendant  of  the  pen- 
dency of  the  suit  was  proved  ;  but*  it  Was  held,  that  the  defendant,  on 
petition  to  the  county  court,  founded  upon  the  Revised  Statutes,  chap.  33, 
eec.  8,  might  prevo,  by  parol  evidence,  that  be  did  not  in  fact  have  any 
notice  of  the  suit  prior  to  the  rendition  of  the  judgment.  JKomsohxt.  Mrig- 
Aom,  457. 

tM>.  Where  a  suit  is  prosecuted  by  an  administratrix  for  the  benefit  of  the  Imra 
at  law  of  the  estate,  the  heirs,  in  case  of  failure  to  recorer,  are  liable  to  oon- 
tribnte  for  the  payment  of  the  costs  incurred;  and  one  of  the  heirs,  who  hat 
received  a  portion  of  the  estate  in  land,  is  not  rendered  a  competent  witneaa 
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for  the  plakitiff  by  executing  to  her  a  releoM  of  all  his  interest  in  any  portion  of 
the  estate  growing  oat  of  the  claim  in  oontroTersy^— his  liability  for  costs  being 
thereby  in  no  manner  affected.     Bbpkinton,  JMm%  t.  OuUdhaU^  638. 
Stt  Account  4;    Book  AccouhtT;  Cruhhai.  Law  1,^;  Dxcd  17,  18; 
Ejectmxht  4  ;  Exzcdtior  14  ;  Paymmht  3;  Plzading  19;  Poor  17; 
Prom-issort  Notes  6, 12, 13 ;  Recoovizancb  5;  SHERirr  2; 
Taxes  11;  Trespass  6. 

EXCEPTIONS. 

1.  Where  papers,  referred  to  in  the  bill  of  exceptions,  and  which  were  placed  on 
file  at  the  time  the  case  was  made  op,  have  been  destroyed,  without  the  fault 
of  the  party,  previous  to  the  hearing  in  this  court,  he  will  not  be  allowed  to 
supply  the  defect  by  means  of  ex  parU  affidavits,  which  have  not  been  filed  in 

^  the  case.  But  it  would  seem,  that  affidavits  would  be  received  for  this  purpose, 
if  taken  with  notice,  or  placed  on  file  in  season  to  allow  the  opposite  party  to 
file  counter  evidence.     Fish  ▼.  Field  9f  TV.,  141. 

2.  The  supreme  court  cannot,  on  exceptions,  review  any  matter  within  the  dis- 
cretion of  the  county  court.     Mosseaux  v.  Brighamy  457. 

8.  When  a  case  came  into  the  county  court  by  appeal,  the  records  of  the  justice, 
as  well  as  the  writ,  service,  pleadings,  &c.,  are  always  to  be  treated  in  the 
supreme  court  as  part  of  the  case,  though  not  specially  referred  to  in  the  bill  of 
exceptions.     Whedock  r,  Seart^  559. 

8ei  Costs  2,7;  Criminal  Law  2;  Practice  7,8. 

EXECUTION. 

1.  Where  the  term  of  court,  at  which  a  party  recovers  final  judgment,  ends  on 
Saturday,  Monday  is  the  first  day  on  which  the  party  is  entitled  to  take  out 
execution  ;  and  that  day  is  to  be  excluded  in  the  computation  of  the  thirty 
days,  within  which  property,  attached  on  the  original  writ,  most  be  de- 
manded of  the  attaching  officer  by  the  officer  holding  the  execution,  in  or- 
der lo  charge  the  property.    jiUen  v.  Carty  et  a/.,  65. 

2.  The  certificate  of  a  justice  of  the  peace,  of  the  time  when  an  execution  and 
return  of  levy  upon  real  estate  was  recorded  in  his  office,  is  hut  prima  facie  ev- 
idence v  and  parol  evidence  is  admissible,  to  show  the  true  time  when  such  rec-  ' 
ord  was  made.     M>rton  et  al.  v.  Edwin^  77. 

8.  The  levy  of  an  execution  upon  real  estate  is  a  proceeding  in  itwitum ;  the  re- 
quirements of  the  statute  are  in  the  nature  of  a  condition  precedent,  and  must 
have  been  strictly  complied  with,  in  order  to  pass  the  title.     lb. 

4.  Qiuere,  Whether  it  is  essential  to  the  passing  of  the  title,  that  the  ezecntion 
and  return  must  have  been  recorded  at  length  in  the  office  of  the  town  clerk 
and  of  the  clerk,  or  justice  of  the  peace,  from  whence  it  issued,  within  the  life 
of  the  execution  ?     lb. 

5.  But  at  all  events  the  creditor  cannot  sostain  an  action  of  ejectment  against  the 
debtor  founded  upon  the  levy,  unless  the  execution  and  return  have  been  re- 
corded at  length,  in  both  offices,  prior  to  the  commenoement  of  the  action.     Jb, 
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6.  If  the  levj  of  an  execntion  npoo  land  is  wnViA  a«  agamst  the  debtor,  it  b  valid 
aa  against  snbaeqaent  attaching  creditors,    ^dm'r  of  Barnard  t.  Awnsff,  884. 

7.  Where,  in  the  description  of  land  levied  apon,  the  starting  point  tras  slated  to 
be  in  the  north  line  of  a  certain  highway  and  at  the  north-wttt  comer  of  a  cer- 
tain boose  lot,  and  it  appeared,  that  the  house  lot  lay  aa.  the  north  side  of  the 
same  highway  and  that  its  wath-toni  comer  was  the  only  point  where  it  ad- 
joined the  road  and  the  land  levied  upon,  it  was  held,  that  the  conrt  wonld  in- 
tend that  the  word  "north-west**  was  written,  by  mere  clerical  tfror,  for 
**  soQth'West,"  and  that  the  mistake  was  not  fiital  to  the  levy.    i6. 

8.  Where,  in  such  description,  the  coarse  and  distance  of  a  line  are  given  and 
also  a  known  mounmeot  as  its  terminut^  the  moonment  most  govern ;  and  it 
makes  no  difference,  in  this  respect,  whether  the  error  in  the  coarse  given  'm  a 
variation  of  one  degree,  or  of  ninety  degrees,     lb. 

9.  All  the  material  facts,  necessary  to  show  that  the  law  has  been  complied  witft 
in  the  levy  of  an  execution  upon  real  estate,  should  appear  by  the  officer's  le^ 
turn.     SUeper  v.  Newbury  Seminary  et  a/.,  461. 

10.  Therefore,  where  it  appeared  from  an  officer's  return  of  sach  levy,  that  the 
whole  of  the  estate  described  in  the  return  belonged  to  the  debtor  in  the  execu- 
tion, and  that  the  execution  was  levied  upon  an  undivided  portion  of  sadl ' 
estate,  and  it  was  not  stated  in  the  return,  that,  in  the  opinion  of  the  appraisers, 
the  estate  could  not  be  divided  without  injury,  the  levy  was  held  invalid  to  pass 
the  title.     Jb, 

11.  Where  an  officer  attaches  personal  property  upon  thiee  writs  of  attachment,and 
at  the  same  tin>e  levies  an  execution  upon  the  same  property,  subject  to  the  at- 
tachment upon  the  three  writs,  and  takes  the  property  into  his  possession,  and 
the  executions  obtained  upon  the  three  writs  first  served  are  placed  in  the  hands 
of  another  officer,  leaving  the  fourth  execution  in  the  hands  of  the  first  officer, 
this  gives  such  other  officer  no  right  to  take  the  property  from  the  possession  of 
the  first  officer.    Surrough»  v.  Wright  et  al.^  610. 

12»  And  it  makes  nodiiferenee,  in  such  case,  that  the  second  officer,  npon  receiving 
the  executions,  deoMinded  the  property  of  the  first  officer,  and  he  consented 
that  it  might  be  taken,  if  such  consent  were  in  fact  revoked,  before  it  was  acted 
upon  by  the  second  officer,     lb, 

18.  And  if,  a(\er  snch  consent  is  revoked,  the  second  officer  take  the  property  into 
his  possession,  he  has  no  right  to  retain  it,  as  against  the  first  officer;  and  the 
first  officer  will  not  become  a  trespasser  by  the  retaking  the  property,  to  be  dis- 
posed of  upon  the  execution  still  retained  by  him ; — nor  will  he  become  a  tres- 
passer, as  to  the  second  officer,  by  any  subsequent  irregularity  in  his  proceed- 
ings upon  that  execution,    lb, 

14.  If  an  execution  debtor  consent  that  his  property  may  be  sold  upon  the  execu- 
tion without  advertisement,  the  sale  is  valid,  and  is  so  far  an  official  sale,  that 
the  oflicer's  return  upon  the  execvtion  is  prima  facie  evidence  in  fkvor  of  the 
officer  and  of  those  who  acted  under  him.     lb, 

16.  An  execution  issued  by  a  justice  of  the  peace,  which  is  renewed  by  eraaiag 


INDEX.  688 


the  date  aod  insertiDg  a  new  date,  after  it  haf  been  delivered  to  aa  officer  for 
collection,  bat  before  lervice  has  been  made,  and  within  its  life,  is  not  therebj 
rendered  abaolatelj  void,  so  that  it  may  be  set  aside  on  audila  querda.  Saw 
yer,  ▼  Doane,  598. 

16.  The  statute, — Rev.  St.  e.  42,'  §  43,^ which  authorizes  the  supreme  court, 
upon  petition,  to  vacate  an  irregular  levy  of  execution  upon  real  estate,  is 
not  restricted  to  defects  which  are  apparent  upon  the  face  of  the  levy,— but 
extends  to  a  case,  where  the  officer  intending  to  levy  upon  the  life  estate  of 
the  debtor  in  land,  subject  to  a  mortgage,  by  mistake  caused  the  fee  simple 
to  be  appraised,  and  levied  upon  the  entire  equity  of  redemption.    Hyde  v. 

Taylor  H  oL,,  599. 

17.  That  statute  is  remedial,  aod,  as  such,  should  receive  a  liberal  coostnic- 
tioB,  so  as  to  advance  the  remedy,    lb, 

Sei  Chavcert  28,  29 ;  Sheriff  2, 3, 11 ;  Trespass  2. 

EXECUTORS  AND  ADMINISTRATORS,  Su  Deed  13,16;   Evidbxcx 

17,  20. 

FEES,  Set  Sheriff  11  ;  Taxes  14. 

FORCIBLE  ENTRY  AND  DETAINER,  &e  Recoonizancb  2. 

FOREIGN  ATTACHMENT,  8u  Trustee  Process. 

FOREIGN  LAWS,  Su  Evidekce. 

FORGERY,  Set  Criminal  Law  5,  6. 

FRAUD. 

1.  While  the  plaintiff  was  attending,  as  a  physician,  upon  the  father  and 
mother  of  the  defendant,  under  a  contract  with  the  father,  that,  **  if  there 
was  no  cure  there  should  be  no  pay,**  the  defendant  executed  to  the  plain- 
tiff a  writing,  by  which  he  agreed  to  be  "  holden  '*  to  the  plaintiff  **  for 
the  payment  of  his  bill  for  medicine  and  attendance  "  upon  his  father  and 
mother.  And  it  was  held,  that  the  undertaking  of  the  defendant  was  col- 
lateral, merely,  to  the  contract  between  his  father  and  the  plaintiff.  Smiih 
V.  Hydty  54. 

S.  If  the  liability  of  the  defendant  is  only  collateral  to  that  of  another  person, 
the  action  on  book  account  cannot  be  sustained  against  him.     Ih. 

3.  This  court  do  not  regard  an  absolute  conveyance  of  property,  with  a  sec- 
ret clause  of  defeasance,  written  or  verbal,  as  a  conclusive  badge  of  fraud ; 
but  such  conveyance  is  open  to  suspicion.     Smith  v.  Ofdon  et  a/.,  427. 
Su  Chamcbrt  54 ;  Promissory  Notes  3  ;  Sale  4-6;  Trustee  Process 

7,16. 

FRAUDULENT  CONVEYANCE,  Su  Actioks  Pehal  6, 6. 
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GUARANTY. 

1.  WhiU  the  plaintiff  was  attending,  aa  a  phyaictan,  upon  the  father  and 
mother  of  the  defendant,  under  a  contract  with  the  father,  that,  "if  there 
waa  no  cure  there  ahould  be  no  paj,"  the  defendant  executed  to  the  pfain- 
tiff  a  writing,  by  which  he  agreed'to  be  **  bolden  '*  to  the  plaintiff"  lor  the 
payment  of  his  bill  for  medicine  and  attendance  "  upon  hia  father  and 
mother.  And  it  waa  held,  that  the  undertaking  of  the  defendant  waa  col- 
lateral, merely,  to  the  contract  between  hia  father  and  the  plaintiff.  Smiik 
T.  Ifyde,  54. 

9.  In  auch  case  parol  evidence  is  admissible  to  prove  the  terms  of  the  origin- 
al agreement  between  the  plaintiff  and  the  principal  debtor,  and  to  ahow 
that  the  plaintiff  has  never  complied  with  the  terms,  ao  aa  to  acquire  a  right 
of  action  against  the  principal  debtor ;— and  if  this  fact  be  estahliabed,  the 
plaintiff  can  maintain  no  action  upon  the  guaranty.    lb. 

GUARDIAN. 

1.  A  guardian,  who  contracts  with  another  person  to  support  his  ward,  and 
does  not  attempt  to  limit  the  right  of  such  person  to  the  estate  of  the  ward 
for  indemnity,  is  himself  personally  liable  upon  such  contract.  Hulchmson 
V.  Hutchinson^  437. 

2.  In  this  case  the  defendant,  who  was^uardian  of  a  person  non  compot  nuntu^ 
contracted  with  the  plaintiff  to  board  the  ward  at  $1,50  per  weeJc;  but  no 
time  was  fixed  for  the  duration  of  the  contract;  at  the  end  of  a  year  the 
plaintiff  informed  the  defendant,  that  he  would  not  board  the  ward  longer 
for  less  than  $2,00  per  week,  and  that  he  must  take  the  ward  away  ;  the 
defendant  attempted  to  remove  the  ward,  but  he  was  unwilling  to  leave  ; 
but  the  plaintiff  still  insisted  that  the  defendant  ahould  remove  the  ward, 
unless  he  would  pay  $2,00  per  week  for  his  board  ;  the  defeAdant  made 
no  direct  promise  to  allow  more  than  $1,50  per  week,  but  neglected  to 
take  the  ward  away  ;  and  it  was  held,  that  it  must  be  taken  that  the  de- 
fendant acquiesced  in  the  additional  price  claimed  by  the  plaintiff,  and  that 
he  was  liable  therefor.     lb, 

3.  But,  it  appearing  that  the  plaintiff  had  never  given  notice  to  the  defendant, 
that  he  should  charge  more  than  $2,00  per  week  for  keeping  the  ward,  it 
was  held,  that  he  waa  not  entitled  to  charge  the  defendant  for  extra  aervi- 
cea  about  the  ward,  such  as  repairing  bedding  and  clothing,  extra  washing, 
care  whea  sick,  and  the  trouble  and  expense  of  his  burial.    16. 

HIGHWAYS. 

1.  When  the  selectmen  of  a  town  lay  out  a  highway,  the  town  are  entitled  to 
the  whole  period,  to  the  time  when  the  road  is  ordered  to  be  opened  for 
work,  to  arrange  and  settle  the  question  of  damages  with  the  land  owners  ; 
and  a  land  owner  cannot,  previous  to  that  time,  petition  a  justice  of  the 
peace,  under  the  statute,  to  appoint  commissioners  to  appraise  the  damage 
■nalained  by  him.     T\inbndge  r,  IMfdl,  453. 
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2.  It  IB  oompetent  for  the  Mlectmen  of  a  town  and  the  owner  of  land,  through 
which  the  selectmen  have  laid  a  highway,  to  settle  the  question  of  dam- 
ages hj  a  reference,  pursuant  to  the  proTisions  of  the  statute,  at  any  time 
after  the  survey  of  the  road,  although  the  survey  may  not,  at  the  time,  have 
been  recorded ;  and  an  award  by  the  referees  will  preclude  the  land  owner 
from  bringing  a  petition  for  the  appointment  of  commissioners  to  appraise 
his  damagee.    lb.  % 

3.  It  haa  been  oAen  determined  by  this  court,  in  actions  against  towns  for  in- 
juries occaaioned  by  the  insufliciency  of  highways,  that  whether  the 
plaintiff  conducted  with  care  and  prudence,  whether  the  road  was  in  a  suf- 
ficient state  of  repair,  and  whether  the  accident  occurred  mainly  through 
the  insufficiency  of  the  road  and  entirely  without  fault  on  the  part  of  the 
plaintiff  are  questions  of  fact,  ordinarily  mixed,  however,  with  questions 
of  law,  requiring  comment  by  the  court.    Bice  v.  Montpdierr  470. 

4.  Bat  bow  lar  towns  are  bound  to  clear  away  obstructions,  natural,  or  artifi- 
cial, from  that  portion  of  the  highway  exterior  to  the  wrought  way,  how  far 
they  shall  be  held  responsible  for  accidents  occurring  in  travelling  over 
this  lateral  space,  either  voluntarily,  or  on  account  of  difficulties  existing 
in  the  ordinary  track,  or  for  such  as  may  occur  in  consequence  of  diverging 
into  the  neighboring  field  from  a  real  or  supposed  necessity,  or  for  such  aa 
n^ay  arise  in  attempting  to  pass  a  bridge,  obviously  unsafe,  or  dangerous, 
or  in  fording  a  stream  in  such  case,  are  mainly  questions  of  law,  calling 
for  special  instructions  from  the  court.     lb. 

5.  In  this  case  it  appeared,  that  the  plaintiff  was  travelling  upon  the  highway 
in  the  village  of  Montpelier,  that  the  travelled  path  was  from  twenty  to 
thirty  feet  wide,  that  in  the  ditch,  and  three  feet  from  the  outer  edge  of 
the  travelled  path,  and  about  five  or  aix  feet  from  the  fence,  a  hole  had 
been  dug  about  three  feet  square  and  two  feet  deep, — of  which  the  highway 
surveyor  had  notice, — that  there  was  nothing  between  the  hole  and  the 
fence  but  an  elevated  sidewalk,  that  there  waa  some  snow  upon  the  sides 
of  the  road,  but  none  in  the  travelled  path,  that  sleighs  had  been  driven  in 
the  ditch  and  had  made  a  path  there  upon  the  snow  at  the  place  where  the 
hole  was  dug,  and  that  the  plaintiff  was  passing  along  the  highway,  in  a-  ** 
dark  night,  with  a  horse  and  sleigh,  and  run  into  the  hole,  whereby  his 
horse  and  sleigh  were  injured ;  and  it  waa  held,  that  the  jury  should  have 
been  instructed,  that,  if  they  found  that  the  plaintiff  diverged  from  the 
travelled  road  without  necessity,  but  merely  for  the  purpose  of  having  the 
benefit  of  snow,  or  that  the  horse  took  the  same  direction  from  a  natural 
instinct,  or  from  inability  to  see  the  road,  on  account  of  the  darkness,  the 
town  should  not  be  held  responsible  for  the  consequences  which  ensued. 

lb. 

6.  A  petition  for  a  highway  through  several  towns,  which  omits  to  state  that 
the  petitioners  are  freeholders  of  the  towns  and  vicinity  through  which 
they  desire  a  road,  may  be  amended,  by  consent  of  the  petitioners,  if 

*  the  facts  will  warrant  the  averment.    Htwe  ei  at.  v.  Jamaica  et  at.,  607. 
See  JuRXSDicTiOH  4. 
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HUSBAND  AND  WIFE. 

1.  At  law,  as  a  general  rale,  a  married  woman  can  neither  aue,  nor  be  sued, 
unless  in  connection  with  her  husband.  But  in  chancery,  whenever  the 
interests  of  the  two  are  conflicting,  the  wife  is  allowed  to  bring  a  suit 
against  her  husband,  and  the  husband  against  the  wife,  as  if  they  were  sole 
and  unmarried.     Barter  et  al.  ▼.  Bank  of  RtUkuid  et  a{.,  410. 

2.  The  nusband  is  competent  to  act  as  trustee  of  his  wife's  separate  property 
as  well  as  any  other  person,  if  duly  appointed  ;  and  he  will  sometimes  be 
regarded  as  such,  with  a  view  to  the  protection  of  the  wife's  separate  prop- 
erty against  his  creditors,  without  any  appointment  whatever.    16. 

3.  Where  it  appeared,  that  the  father  of  a  married  woman  intimated  to  her 
and  her  husband,  in  conversation,  that  he  was  about  to  make  her  an  advance 
in  money,  which  he  wished  to  have  invested  for  the  benefit  of  herself  and 
her  children,  and  he  subsequently  enclosed  in  a  letter  to  her  husband,  a 
check  for  ^1000,  payable  to  his  daughter,  or  bearer,  and  ezpresed  in  the 
letter  a  wish  that  the  money  might  be  so  invested  as  would  be  for  the  mn- 
tual  benefit  of  his  daughter  and  her  heirs,  leaving  the  mode  to  be  determin- 
ed by  her  and  her  husband,  t)n  consultation  between  them,  and  it  appeared 
that  she  then  had  three  children,  the  court  considered  the  evidence  suf- 
ficient to  justify  them  in  finding,  that  the  intention  of 'the  Iktber  was,  to 
set  apart  this  fund  for  the  exclusive  benefit  of  bis  daughter  and  her  efarld- 
ron,  and  to  place  it  under  the  control  of  her  husband,  as  ber  trustee.    lb. 

4.  A  married  woman  can  only  be  admitted  as  a  witness  in  a  case,  when  ber 
husband  would  be  a  competent  winess  in  the  same  case.  JtboU^  AMr, 
V.  C2arJfc,444. 

6.  Temporary  alimony  not  allowed  to  the  wife,  to  enable  ber  to  prepare  her 
defence  to  a  libel  for  divorce,  preferred  by  the  husband.  Bum  r.  Bdsm^ 
603. 

As  Chakcert  22. 

ILLEGAL  CONTRACT,  8m  Covtsact;  Poor  21. 

INDEBITATUS  ASSUMPSIT,  Set  Assumpsit. 

INDICTMENT,  See  Ckiuival  Law. 

INFANT. 

1.  Infancy  is  a  good  bar  to  an  action  founded  upon  a  fal^e  and  fraudulent  war- 
ranty upon  the  sale  of  a  horse,  whether  such  action  is  in  form  ex  ddicto^  or 
ex  contractu,    MorriU  v.  Jlden^  505. 

2.  But  the  infant  must  either  afiirm  or  avoid  the  entire  contract ;  and  if  he 
choose  to  affirm  it,  aAer  he  becomes  of  age,  by  bringing  an  action  upon  the 
notes  given  upon  consideration  of  the  sale,  he  cannot,  upon  his  plea  of  in- 
fimcy,  preclude  the  defendant  from  takinj^  advantage  of  the  fidse  warranty, 
in  any  proper  manner,  as  a  defence.    lb. 

See  Fpor  9. 
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JAIL  BOND. 

].  Under  the  plea  of  mm  ett  factum,  in  an  action  of  debl  upon  a  jail  bond,  thd 
defendanti  may  avail  themselves  of  any  ground  of  defence,  showing  that 
there  never  was  any  legal  validity  to  the  bond.  JOowtur  a  oZ.  v.  Dana  et  a/., 
338. 

9.  If  the  jail  limits,  in  a  county,  are  capable  of  beitig  asCertainvd  by  a  resort 
to  the  records  of  the  county  court,  as  is  ordinarily  the  case,  then  such  resort 
must  be  had  ;  if  not,  proof  of  general  understanding  and  acquiescence  of  all 
concerned,  for  thirty  years^  and  probably  for  fifteen  years^  in  certain  ree- 
ognisted  and  well  defined  boundaries  is  equivalent  to  record  proof.     lb, 

8.  In  tbts  case  the  county  court  charged  the  jury,  that  if  certain  territory  had 
been,  for  thirty  years,  regarded  by  the  community,  and  adopted  and  acqui- 
esced in  by  all  who  had  any  interest  in  learning  the  extent  of  the  jail  lim- 
its, as  being  a  part  of  the  jail  limits,  and  the  fact  of  its  being  part  of  the  jail 
limits  had  never,  during  that  time,  been  questioned  or  disputed,  although 
it  did  not  appear  to  have  been  established  by  the  court,  in  pursuance  of  the 
ststute,  it  would  now  be  regarded  as  within  the  jail  limits,  and  a  prisoner's 
going  upon  that  territory  would  not  be  a  breach  of  bis  jail  bond  ;  and  it 
was  held,  that  there  was  no  error  in  the  charge.    lb, 

4.  Where  it  appeared,  tbst  the  jail  limits  were  regularly  laid  out  and  estab- 
lished by  the  county  court,  and  some  rods  eiterior  to  one  of  the  lines  a 
tree  stood,  marked  plainly  with  the  letters  G.  L.,  indicating  that  it  was  on 
the  line  of  the  gaol  limits,  but  it  did  not  appear  by  whom  or  when  the  tree 
was  thus  marked,  although  it  was  less  than  thirty  years,  but  more  than  fif- 
teen years,  before  the  alleged  escape,  and  it  appeared,  that,  from  the  time 
it  was  so  marked,  the  prisoners  upon  (he  limits  had  been  accustopMd  to 
go  to  that  tree,  and  treat  it  as  one  of  the  gaol  limits,  the  going  to  this  tree, 
by  a  prisoner  on  the  limits,  was  held,  by  a  majority  of  the  court,  not  to  be 
a  breach  of  his  jail  bond.  iVificc  v.  Bumham  tt  oL,  Chittenden  Co.,  1839, 
cited  by  Davis,  J.     lb. 

5.  Where  certain  territor/  had  been,  for  the  space  of  thirty  years,  under -- 
stood  to  be  part  of  the  jail  limits  of  a  county,  and  bad  been  acquiesced  im 
as  such,  by  all  concerned,  during  that  time,  it  was  held,  that  it  must  be* 
treated  as  in  fact  part  of  the  joil  limits,  and  that  a  prisoner's  going  tbereon: 
would  be  no  breach  of  his  bond, — as  decided  in  Vowntr  H  at,  v  Dana  et  oZ., . 
antt^  page  338.     IMcmt  v.  Dana  tt  al.,  589. 

See  Niw  Trial  1,  2. 
JAIL  LIMITS,  Su  Jail  Bond. 

JUDGMENT. 
1.  Where  property,  attached  upon  a  writ»  is  bailed  to  a  receiptor,  a  judgment;, 
recovered  by  the  creditor  against  the  receiptor,  upon  the  receipt,  becomes  » 
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aier«  dead  letter  upon  the  payment  of  the  debt  to  the  creditor.  Such  judgment 
ii  merely  collateral  to  the  debt,  and  is  for  the  benefit  and  aeciirtty  of  the  aheriff 
and  ceases  to  have  force  when  his  liability  to  the  debtor  and  creditor  k  dia- 
ehaiged.     Paddock  t.  Falmtr  ti  al^  5S1. 

8tt  Chincbrt  17,41,43,51;  Estoppbl  2;  Procxss  1;  Promissobt 
MoTxs  7,8;  Rktibw  1. 

JURISDICTION. 

1.  If  the  holder  of  a  promissory  note,  on  which  there  is  dae  more  than  $100,  in« 
dorse  upon  it,  as  payment,  a  sum  which  will  rednoe  the  amount  apparently 
doe  apon  the  note  to  a  som  less  than  $100,  and  do  this  without  any  payment 
being  in  fact  made  by  the  defendant,  and  for  the  mere  porpoee  of  brioginf  dbo 
note  within  the  jurisdiction  of  a  jostice  of  the  peace,  and  then  commence  an 
action  upon  the  note  before  a  jastice,  the  action  wOl  not,  on  appeal,  be  dis- 
missed by  the  county  coart,  for  want  of  jurisdiction  in  the  justice.  Herrm  v. 
Campbell,  28. 

2.  The  term  **  land**  ta  used  in  the  exception  to  the  statute  giving  jurisdjetifln  to 
justices  of  the  peace,  is  sufficiently  comprehensive  to  include  a  right  of  way 
over  the  real  estate  of  another,  whether  held  by  the  public,  or  an  individual. 
Whitman  v.  Buonal^  223. 

3.  But  a  justice  of  the  peace  is  not  ezdoded  from  taking  jurisdiction  of  an,  action, 
merely  because,  under  the  plea  of  the  general  issue,  or  a  plea  in  bar,  the  citlo 
of  land  may  be  drawn  into  controversy, — but  only  when  the  action  «wc«Man7y 
involves  such  an  inquiry ,  as  ejectment,  and  other  real  actions,  oi  when,  by  the 
course  of  pleading,  the  title  to  land  is  actually  contested .    lb, 

4.  A  justice  of  the  peace  has  jurisdiction  of  an  action  of  trespass  on  the  case, 
brought  against  a  town  to  recover  for  injuries  alleged  to  have  been  sustained  by 
reason  of  the  insufficiency  of  a  highway  which  the  town  were  bound  to  main- 
tain, where  the  damages  claimed  are  less  than  one  hundred  dollars,  unless  the 
defendants  interpose  such  a  plea,  as  directly  puts  in  issue  the  right  of  way.  lb. 

JURY,  Set  Vt.  Cbntrai.  Rail  Road  Co.  1-4.' 

JUSTICE  OF  THE  PEACE,  &e  Actiokb  Pkral  3,  4;   CorirTv  Coctbt 
1,  2;  JuRisDicTioif  2-4;  Rzcord  3. 

LANDl^ORD  AND  TENANT,   See  Adversb   Possvssioh  1,  3;   Ejxct- 
MRVT  3,  4 ;  Mavxtrx  2,  3 ;  Trespass  3,  4. 

LAMD  TAX,  See  Taxes. 

LIMITATIONS. 
1.  Where  the  plaintiff  held  notes  against  the  defendant,  which  were  dated  more 
than  six  yean  before  the  commencement  of  his  action,  and  the  jury  found  the 
fact,  that  within  six  years  the  defendant  made  a  general  payment  to  the  plain- 
tiff on  account  of  tome  one,  or  more,  of  the  notes,  or  of  the  indebtodneM  mani* 
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felted  by  them,  it  wu  held,  that  a  promise  of  farther  payment  must  be  im- 
plied. It  is  not  essential,  that  the  defendant  shoald  have  recollected  the  giving 
of  the  notes,  at  the  time  of  making  the  payment,  if  he  was  awaie  of  the  indebt- 
edness for  which  they  were  given,  and  acted  with  reference  to  it    Jyu  v. 

2.  If  a  debtor,  owing  several  denuuids  to  his  creditor,  make  a  general  payment, 
and  neglect  to  direct  its  application,  the  right  of  designation  belongs  to  the 
creditor;  yet  he  must  make  an  application,  to  which  the  debtor  conld  not  justly 
or  reasonably  object.  Therefore,  where  the  demands  consisted  of  three  notes, 
all  of  which  were  barred  by  the  statute  of  limitations,  and  the  debtor  made  a 
general  payment,  it  was  held,  that  the  creditor  might  apply  it  upon  which  note 
he  pleased,  and  that  he  might  indorse  it,  if  he  so  chose,  upon  the  largest  note, 
although  it  was  snbseqaent,  in  date,  to  the  others,  and  that  the  effect  would  be 
to  take  the  note,  upon  which  the  application  was  made,  out  of  the  statute  of 
limiutions, — ^but  that  he  could  not  divide  the  payment  among  all  the  notes, 
indorsing  a  part  on  each,  and  claim  that  all  were  thereby  taken  out  of  the  op- 
eration of  the  statute.    /6. 

3.  One  «f  two  joint  contractors,  having  paid  the  whole  debt,  may  sustain  his 
action  for  contribution  against  liis  co-contractor,  notwithstanding  the  statute 
of  limitations  had  run  upon  the  claim  at  the  time  the  payment  was  made. 
MilU  V.  Hydt^  59. 

4.  The  saving  of  the  tenth  section  of  the  statute  of  limitations  of  1797,  which  pro* 
vides,  that,  when  the  debtor,  at  the  time  the  canse  of  action  accrued,  was 
without  this  state,  the  suit  may  be  commenced  within  six  years  afier  his  re- 
turn into  this  state,  extends  to  a  case  where  both  parties  are  resident  citizens  of 
another  state,  and  the  debtor  is  within  this  state  for  a  temporary  puipose,  mere- 
ly, at  the  time  the  writ  is  served  upon  him.     Gravti  A  4tl.  v.  Wuks^  178. 

6.  And  such  action  will  be  sustained  in  this  state,  although  the  cause  of  action 
may  be  barred,  at  the  commencement  of  the  suit,  by  the  statute  of  limitalions 
of  the  state  ef  which  both  parties  are  resident  citisBons.    I4f. 

6.  A  promise  to  pay,  as  soon  «s  the  debtor  can,  a  note  barred  by  the  statute  of 
limitations  is  snifficient  to  take  it  out  of  the^ statute;  it  is  not  necessary  for  the 
plaintiff  to  show  that  the  defendant  is  of  sufficient  abOity  to  pay  the  note,  ia 
order  to  entitle  him  to  recover.     OummmgB  tt  al,  v.  Oauett,  808. 

7.  The  statute  of  limitations  does  not  begin  to  run  upon  a  demand,  until  the 
primcipaly  or  at  least  some  separate  and  distinct  portion  of  the  prinoipa],  be- 
comes due  and  payable,— «nd  then  only  upon  such  distinct  and  separate  por- 
tion. The  interest,  accruing  from  year  to  year,  is  not  thus  separated  irom  the 
principal  demand,  and  consequently  the  statute  of  limitations  does  not  run  upon 
it,  until  the  principal  is  barred  by  the  statute.    QraJUm  Bwk  v.  Doe  cf  0^,468. 

Sti  Chancirv  47,  46. 

MANURE. 
].  The  manure  of  animals,  made  upon  a  farm,  whether  spread  about  the  bam 
yard,  or  lying  in  piles  at  the  stable  windows,  or  lying  in  the  stables,  where  it 
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hu  been  suffered  to  •oeaiD>late,  will  ptM  by  «  dee4  of  tbe  fireoheU,  as  appvr- 
teoaot  to  iu     Wdherbti  v.  EUuon,  S79. 

2.  And  the  temrnt  will  have  no  right  to  remoTe  the  mannre,  notwiffastaMfio^  be 
owned  the  crepii  from  which  it  was  made,  if  it  appear  that  the  crops  were  the 
prod  act  of  the  farm ;  in  sach  case  the  rales  of  good  bosbandrj  reqoire,  that  the 
nanaie  shoald  be  expended  npon  the  iarsDr    lb* 

8.  And  where  the  defendant,  who  was  in  the  oocapancj  of  the  farm,  as  tenant, 
at  the  time  of  the  conveyance  of  the  farm  by  the  owner  of  the  fee  to  the  phin- 
tiflf,  sahse^eat  to  that  conveyance  removed  from  the  farm  the  manure  which 
be  had  before  soflTered  to  accomnlafe  in  the  stable,  it  was  held,  that,  even  opoo 
the  supposition,  that,  as  between  the  defendant  and  the  grantor  of  the  plamiiff, 
the  defendant  had  the  right  to  remove  the  nanare,  yet,  in  the  absence  oT  any 
notice,  either  aehutl,  or  tonstructivty  to  the  plaintiff,  of  this  right,  (ho  defend- 
ant's intention  to  remove  it,  at  the  time  he  piled  it  in  the  stable,  could  not  afiect 
the  plaintiff 's  right  to  it,  unless  that  intention  was  mtanfttttd  by  eome  act,  snC- 
ficient  to  put  the  plaintiff  upon  inquiry  at  the  time  of  his  purchase.    IV. 

MORTGAGE. 

I.  A  contract  between  a  mor^agee  and  mortgagor,  in  reference  to  the  purcBaso 
by  tbe  mortgagee  of  the  equity  of  redemptioo,  will  not  be  positively  disregarded 
in  a  court  of  equity;  but  such  contracts  are  viewed  suspinionsly,  and  the  con- 
vict of  the  mortgagee  will  be  watched  very  narrowly.  Hjfndmtm  v.  ffgndman^ 
9. 

S.  in  this  case  the  orator,  being  indebted  to  the  defendant,  executed  to  him  aa 
absolute  &6eA  of  his  farm,  taking  hack  a  writing  of  defeasance.  The  orator  re- 
ceived from  the  defendant  farther  advances,  until  the  sum  due  amounted  to  al>oot 
^00.  The  parties  then  agreed,  that  the  defendant  should  have  the  farm  fer 
$800;  and  the  defendant  gave  his  note  to  the  orator  for  the  difference  be- 
tween that  sum  and  tbe  amount  due  upon  the  mortgage,  and  the  orator  sorren- 
dered  his  writing  of  defeasance; — ^but  it  vras  agreed  verbally  between  them, 
that  the  defendant  sbonkl  sell  the  farm  and  the  orator  should  have  what  he  re- 
eeived  over  $800,  after  paying  defendant  for  his  time  and  trouble^  And  it  was 
held,  that  tbe  contract  must,  in  equity,  be  still  considered  as  a  mort^afo,  with 
a  power  of  sale  in  the  mortgagee,  and  that  the  orator  should  be  aJJowed  lo  ro- 
deem  the  premises  npon  a  bill  brooght  for  that  purpose.  lb, 
8.  And  the  orator  was  allowed  to  redeem,  notwithstanding  tbe  defendant  had,  in 
pursuance  of  his  power  of  sale,  caused  the  premises  to  be  sold  at  aaction  and 
became  hinud/  the  purchaser.     Ih. 

4.  Where  the  note  secured  by  a  mortgage  is  paid  m  part,  and  a  new  note  is  given 
for  the  balance,  and  the  parties  agree  that  the  new  note  shall  bo  subititated  in 
place  of  the  mortgage  note,  the  mortgage  will  still  stand  as  security  for  the 
payment  of  the  latter  note.     Jhnukee  v.  ParmeUt,  Adm\  172. 

5.  Afler  condition  broken  the  mortgagee  becomes,  at  law,  the  absolute  owner  of 
ibe  estate  and  ii  entitled  to  the  immediate  possesiioo.    Lull  v.  JdaUhetts,  822. 
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6.  Where,  after  conditioQ  brokeo,  and  after  the  mortgagee  bad  obtained  a  decree 
of  forecloflore,  bat  berore  the  time  for  redemption  had  expired,  the  mortgagor 
cut  wood  apon  the  mortgaged  premises,  and  the  wood,  while  it  remained  opon 
the  premiseg,  was  attached  by  a  creditor  of  the  naortgagor  and  sold  at,  sfaeriff '• 
Bale  to  the  defendant,  and  the  wood  remained  upon  Uie  premises  until  after  the 
time  for  redemption  had  expired,  and  the  mortgagee  took  possession  of  the 
premises  and  forbid  (he  defendant's  removing  the  wood,  and  sold  and  nsed  part 
of  the  wood  himself,  it  was  held,  that  the  mortgagor,  when  he  cot  the  wood, 
was  a  wrong  doer  and  acquired  no  title  to  the  wood,  as  against  the  mortgagee, 
and  that  the  defendant  acquired  no  title  to  the  wood  by  bis  purchase  and  was 
not  liable  to  pay  the  price  which  he  had  agreed  to  give  for  it.    lb, 

7.  The  neglect  of  the  holder  of  a  promissory  note,  secured  by  mortgage,  to  pre- 
sent the  note  for  aliovrance  by  the  commissioners  appointed  to  receive  and  ad- 
just claims  against  tbe  estate  of  the  deceased  maker,  does  not  preclude  him 
from  afterwards  enforcing  the  mortgage  security;  it  merely  preclndes  him  from 
claiming  any  dividend  or  portion  of  the  assets  of  the  estate  in  the  hands  of  the 
administrator.     Grafton  Bank  v.  Doe  it  a/.,  468. 

8.  Where  the  plaintiffs  in  an  action  of  ejectment,  who  were  partners,  offered  in 
evidence  a  mortgage  deed,  executed  by  the  defendant,  and  conveying  the  de- 
manded premises  to  the  plaiotifis  by  the  name  of  their  style  of  partnership, 
which  consisted  of  the  surnames  of  the  partners,  omitting  their  christian  names 
entirely  and  describing  their  place  of  residence,  it  was  held,  that  evidence  was 
properly  admissible,  to  show  that  the  plaiotiflTs  were,  at  the  time  the  mortgage 
was  executed,  doing  business,  as  partners,  at  that  place,  and  that  the  defend- 
ant executed  to  them,  by  the  name  of  their  firm,  the  promissory  note  dee- 
eribed  in  the  condition  of  the  mortgage,  and  that,  with  this  evklence,  thoflnort- 
gage  deed  was  admissible,  and,  with  proof  of  defendant's  possession  of  the 
premises,  entitled  the  plaintiff  te  a  recovery,    itoru  §t  al,  v,  CarpenUrf6lZ. 

Su  Charcert  5,  6,  28,  29;  Corporation  6-11;  Dsro  6,  7. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  on  petition  of  the  plaintiff,  in  an  action  upon  a 
jail  bond,  unless  he  failed  in  his  former  trial  throogh  some  fraud  of  the  defend- 
ant    Perkin$  v.  Dana  et  a/.,  689. 

2.  In  this  case,  which  was  an  action  upon  a  jail  bond,  the  plaintiff,  on  trial,  gare 
evidence  to  prove  ten  distinct  breaches  of  the  bond,  all  committed  in  open  day 
light,  and  in  the  most  public  manner;  but  he  failed,  upon  this  evidence,  to  ob- 
tain a  verdict;  and  the  supreme  court  refused  to  grant  bim  a  new  trial,  opon 
a  petition  setting  forth,  that,  since  the  former  trial,  he  had  discovered  evidenee 
of  two  other  breaches,  committed  in  similar  manner.    lb, 

NONSUIT,  8ei  Practice  1. 

NOTICE,  St€  Evidence  19;  Plsadino  9;  Shbrifv  6;  Trvstes  PmocBSs 
12;  Tri;8ts  &,  Trostbes  5-7. 
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OFFICEBi  8e9  8hxriff. 

OFFSET,  Su  Set  Off. 

ORDER  OF  REMOVAL,  Ste  Poor. 

PARENT  &  CHILD,  Ste  Poor  8-^,  12. 

PARTIES,  &0  Book  Accovht  13,  14;  Chahcbrt  38,  39;  Etidxvcx  16, 
17;  Sheriff  5-10. 

PARTNERSHIP. 

1.  In  eqaity  the  creditor!  of  an  insolTent  partnership  are  entitled  to  have  the  part- 
nership assets  applied  in  satisfaction  of  their  debts,  in  prefenee  to  the  creditors 
of  themdividaal  partners,  notwithstanding  the  separate  creditors '  maj  have 
first  attached  those  assets.     Washburn  e£  oZ.  v.  Bank  of  BeOoiot  FoOt  et  oL,  278. 

9.  In  asserting  Ais  right  the  partnership  creditors  prevail  ov«  the  aepante  cred- 
itors bj  virtne  of  a  lien,  which  each  partner  is  sappoaed  to  have,  by  implied 
contract,  npon  all  the  partnership  effects,  nntil  all  the  partnership  debts  are 
paid. 

8.  It  is  sufficient  for  the  partnership  creditors,  in  such  case,  to  make  out  a  prima 
facii  case  of  insolvency;  and,^cr  Rxdfikld,  J.,  if  the  defendants  desire  to 
have  an  accoant  taken  of  the  partnership  dealings,  so  as  to  determine  the  exact 
state  of  the  liabilities  and  assets,  they  most  file  a  crossbill  for  thatpnipese.  16. 

4.  The  partnership  creditors,  having  made  separate  saccessive  attachments  of  the 
partnership  property,  and  havmg  resorted  to  a  court  of  equity  for  re^ef  against 
the  attachments  of  the  separate  creditors,  mnst  share  the  assets  |in>  rote,  and 
not  in  the  order  of  their  attachmenta.    Jb, 

5.  At  law  both  separate  and  joint  creditors  of  a  partnership  may  attach  either  sep- 
arate or  joint  property,  and  sell  it  upon  execution  in  satisfaction  of  their  judg- 
ments without  regard  to  the  equities  of  the  debtore.  BardweU  v.  Pmry  d  al^ 
292: 

§.  But  in  equiiy  the  partnership  effects  are  pledged  to  Mob  separate  partner,  until 
he  is  releiiBed  from  all  his  partnership  obligations;  and,  while  the  partnership 
eontimies,  this  equitable  lien,  existing  for  the  benefit  and  security  of  the  sepa- 
rate partners,  may  be  reached  in  a  court  of  equity  by  the  creditors  of  the  firm, 
Ibr  the  purpose  of  securing  to  themselves  a  preference  over  the  separate  credi- 
toia.    Ih. 

7.  A  partnership  contract  imposes  precisely  the  same  obligation  upon  each  sepa- 
rate partner,  that  a  sole  and  separate  contract  does;  and  there  is  no  express  or 
implied  contract,  resulting  (rom  the  law  of  partnership,  that  the  separate  estate 
shall  go  to  pay  separate  debts  exclusively.  All  that  the  a^mrate  creditors  can 
require,  in  equity,  is,  that  the  partnership  creditors  must  first  exhaust  the  part- 
nership funds,  before  resorting  to  the  separate  eflects  of  theindividna]  partners; 
and  beyond  this  both  sets  of  creditors  stand  precisely  equal,  botii  at  law  and  in 
equity.    Ih. 

See  Account  4;  Chahcert  36,37;  Promissory  Notes  1. 
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PAUPER,  See  Poor. 

PAYMENT. 

1.  If  a  debtor,  owing  fereral  demandfl  to  liia  ereditor,  make  a  general  payment, 
and  neglect  to  direct  its  application,  the  right  of  designation  belongs  to  the 
creditor;  yet  he  muet  make  an  application,  to  which  the  debtor  coald  not 
juatly  or  reasonably  object.  Therefore,  where  the  demands  consisted  of 
three  notes,  all  of  which  were  barred  by  the  statute  of  limitations,  and  the 
debtor  made  a  general  payment,  it  was  held,  that  the  creditor  might  apply 
•  it  apon  which  note  he  pleased,  and  that  he  might  indorse  it,  if  he  so  chose, 
upon  the  largest  note,  although  it  was  subsequent,  in  date,  to  the  others, 
and  that  the  effect  would  be  to  take  the  note,  upon  which  the  application 
was  made,  out  of  the  statutes  of  limitations, — but  that  he  could  not  divide 
the  payment  among  all  the  notes,  indorsing  a  part  on  each,  and  claim 
that  all  were  thereby  taken  out  of  the  operation  of  the  statute.  jSyer  t. 
£atoftmt,d6. 

3.  Presumption  of  payment  of  an  account,  arising  from  lapse  of  time,  is  mat- 
ter of  fact,  of  which  advantage  must  be  taken  before  the  auditor.  Crrovfs 
et  al.  V.  Weeks,  178. 

3.  Courts  are  never  at  liberty  to  presume  payment  from  mere  lapee  of  time,  in 
any  period  less  than  that  which  is  fixed  by  the  statute  of  limitations.  Oraf* 
ton  B(mk  v,J)oed  a/.,  463. 

Sm  Chaitgxrt  40,  41, 44»  47, 48. 

PENAL  ACTIONS,  Sn  Actiohs  Pinal. 

PENALTY,  At  Charoxrt  53. 

PETITION,  8ee  Appbal  1 ;  County  Court  1, 2 ;  Highways  €. 

PLEADING. 

1.  The  declaration  in  favor  of  a  subsequent  indorsee  of  a  promissory  note 
against  the  first  indorser  will  be  sufficient  on  demurrer,  although  it  do  not 
allege,  that,  by  the  terms  of  the  defendant's  indorsement,  the  note  was  or* 
dered  to  be  paid  to  his  immediate  indorsee,  or  hie  order,  JEbdge$  v.  ^dam$^ 
74. 

3.  In  an  action  of  trespass,  where  the  declaration  contains  several  counta,  a 
plea,  which  commences  and  concludes  in  bar  of  the  action  generally,  and 
the  obvious  and  natural  import  of  the  language  of  which  should  be  under- 
stood in  a  plural  and  distributive  sense,  as  applying  to  the  different  occa- 
sions on  which  the  trespasses  are  charged,  must  be  taken  as  a  plea  to  tho 
whole  declaration.    EeUhawajf  ▼.  RUe^  108. 

3.  A  plea  to  the  whole  declaration,  to  be  sofficient,  must  appear  to  contain  an 
answer  to  all  that  is  alleged  as  the  direct  ground  and  gist  of  the  action,  and 
such  answer  must  be  valid  and  sufficient  in  law.    lb. 
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4.  Matter  of  aggravation,  oorreclly  understood,  does  not  consist  in  acts  of  the 
same  kind  and  description  as  those  constituting  the  gist  of  the  action,  but 
in  something  done  by  the  defendant,  on  the  occasion  of  committing  the 
trespass,  which  is,  to  some  extent,  of  a  different  legal  character  from  the 
principal  act  complained  of.     lb, 

5.  But  a  declaration,  which  charges  the  defendant  with  having  struck  the 
plaintiff  a  great  many  violent  blows  with  a  club,  and  with  a  raw  hide,  and 
with  his  fist,  and  with  having,  with  great  violence,  shaken  the  plaintiff  and 
pulled  him  about,  and  with  having  thrown  down  the  plaintiff  and  then 
harshly  and  brutally  kicked  him  and  struck  him  other  violent  blows,  and 
with  having  wounded  him,  and  torn  his  clothes,  exhibits  a  mere  succession 
of  acts  of  direct  trespass,  all  remediable  by  an  action  of  the  same  class,  and 
each  requiring  some  complete  justification,  or  excuse,  in  the  plea.     lb. 

6.  But  a  plea  to  such  declaration,  which  professes  to  answer  the**  assaulting, 
beating  and  ill  treating,'*  using  the  explanatory  words,  "  as  in  the  declara- 
tion mentioned,"  will  be  considered  as  co-extensive  with  the  alleged  cause 
of  action.     lb. 

7.  But  it  was  held,  that  a  plea  to  a  declaration  alleging  such  acts  of  trespass, 
which  averred,  merely,  that  the  defendant  was  a  school  master  and  the 
plaintiff  was  his  scholar,  and  that  the  plaintiff  was  insolent  and  refused  to 
obey  the  reasonable  commands  of  the  defendant,  and  thereupon  the  de- 
fendant  moderately  chastised  him,  and  which  set  forth  no  acts  on  the  part 
of  the  plaintiff  requiring  excessive  severity  on  the  part  of  the  defendant, 
such  as  resistance  by  the  plaintiff, — did  not  disclose  a  auffidad  iustificaiioD 
tn  tow,  for  the  acts  alleged  in  the  declaration,     lb. 

8.  To  entitle  the  plaintiff  to  recover  upon  an  award,  which  provides  that 
the  defendant  shall^  pay  the  **  taxable  costs  "  of  a  suit  which  had  been 
pending  in  court,  he  must  aver  in  his  declaration  that  the  taxable  costM 
amounted  to  a  certain  specified  sum,  of  which  the  defendant  had  notice  be- 
fore suit  brought ;  and  if  this  averment  is  omitted,  the  declaration  is  bad 
upon  demnrrer.     Wright  v.  Smith,  110. 

9.  The  general  rule  of  pleading  is,  that,  when  matter  is  more  peculiarly  with- 
in the  knowledge  of  one  of  the  parties  than  of  the  other,  notice  is  neces- 
sary, although  the  terms  of  the  contract  do  not  require  it.     lb. 

10.  A  defective  conclusion  of  a  replication  can  only  be  reached  by  special  de- 
murrer.   Eooker  v.  Smith  tt  oZ.,  151. 

11.  Where  a  declaration  contains  several  counts,  the  court,  on  demurrer  to  the 
replication,  will  only  notice  defecu  in  those  counts  to  which  the  replica- 
tion applies,     lb. 

13.  If  an  attorney  make  a  writ  and  indorse  his  name  upon  it  as  attorney  for 
the  plaintiff,  and  also  sign  the  writ  as  jusUoe  of  the  peace,  and,  for  want 
of  a  proper  officer  seasonably  to  be  had,  direct  the  writ  to  an  indifferent 
parson,  by  whom  it  is  served,  the  proGaas  will  abate.  iigrtAam  y.  Ldamd 
H  al.,  804. 
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13.  And  where  it  in  alleged,  in  such  plea,  that  the  writ  wai  served  bj  the 
person  thus  specially  authorised,  and  the  writ  and  return  are  referred  to  id 
the  plea,  it  is  sofficieDt,  althoagh  it  is  not  alleged,  that  the  Writ  was  not 
served  by  any  other  pereon.     lb, 

14.  There  is  no  distinction,  in  this  state,  between  being  ^of  counsel  "  and 
**  attorney  *'  in  a  case  ',  and  therefore  the  plea  in  abatement  is  sufficient,  in 
such  case,  if  it  allege,  that  the  magistrate,  who  signed  the  writ,  ^*  was  then 
and  there  an  attorney  of  record  in  said  suit.*'     Ib» 

15.  If,  to  a  plea  of  jnstification  under  a  rate  bill  and  warrant,  the  plaintiff  reply  de 
injuria  ifc,  and  no  objection  is  taken  to  the  replication,  the  defendant  mnst 
prove  every  material  allegation  in  his  plea.    J)o¥mar  ▼.  Woodbury^  839. 

16.  Under  the  plea  of  lum  est  factum^  in  an  action  of  debt  upon  a  jail  bond,  the 
defendants  may  avail  themselves  of  any  ground  of  delence,  showing  that 
there  never  was  any  legal  validity  to  the  bond.  JDowur  ef  al.  ▼.  Doma  ei  al^ 
888. 

17.  Whenever  new  matter  is  introduced  in  any  of  the  pleadings  in  a  suit,  the 
plea  should  conclude  with  a  verification.    Jotlyn  v.  TVacy,  669. 

18.  Where  the  defendant,  in  an  action  of  trespass,  justifies  the  taking  of  the  prop- 
erty by  virtue  of  a  rate  bill  and  warrant,  and  the  plaintiff  replies  a  tender  of 
the  amount  of  the  tax  and  interest,  a  rejoinder,  that  the  defendant  was  entitled 
to  and  claimed  travelling  fees,  in  additbn  to  the  tax  and  interest,  and  that 
therefore  the  tender  was  insufficient,  should  conclude  with  a  verification.     16. 

19.  Evidence  adapted  to  prove  the  material  and  substantial  part  of  the  issue 
formed  by  the  pleadings  is  admissible,  although  the  plesding,  on  the  part  of  the 
party  offering  the  evidence,  may  be  so  defective,  that  jad);ment  would  be  ar- 
rested aAer  a  verdict;  but  this  does  not  entitle  the  party  to  prove  ^sery  imma- 
terial circumstance,  that  may  happen  to  be  embraced  by  the  issue.  Drew  j 
Chamberlin  ti  al.<,  578, 

Su  AccouiT'^  1-3;  Book  Accodnt  13,  14  ;  Estoppxl  1 ;  Poor  13;  Pftoaa- 

issoRT  Notes  6.;  Rxcog51zance  2,  4;  Sheriff  10;  Taxes  6*10; 

Trespass  7. 

POOR, 

1.  Where  a  transient  person  is  taken  sick  and  is  in  need  of  relief,  and  the  per- 
son, at  whose  house  he  is,  gives  notice  to  the  overseers  of  the  poor  of  the 
town  in  which  he  resides  and  requests  them  to  provide  fur  the  pauper,  and' 
the  overseers  request  him  to  do  what  is  necessary,  he  may  recover  for  his 
services  and  expenses,  in  taking  care  uf  the  pauper,  in  an  action  on  book 
account  against  the  town.     Wolcott  v.  Wolcott,  37. 

2.  The  acts  of  a  msjor  part  of  the  overseers  of  the  poor,  in  this  respect,  are  bind- 
ing upon  the  town,     lb, 

8.  An  order  of  removal  of  a  pauper  and  his  wife  and  •'  their  four  children  **  will 
not  be  quashed  on  motion,  althoagh  it  do  not  state  the  names  of  the  children, 
nor  allege  that  the  children  are  minors.    The  court  will  rather  intend  that  a. 
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paaper^s  children,  living  with  him  as  a  part  of  hia  family,  were  dependent  vpon 
him  as  a  parent  and  sabject  to  bis  parental  control,  than  that  they  were  adult 
children  and  emancipated.    BmUngUm  v.  JESita,  91« 

4.  At  common  law  the  settlement  of  an  ill^timate  child  was  at  the  place  of  bk 
birth,  nnless  fraud  bad  been  practised  to  occasion  the  birth  to  happen  at  that 
{dace,  or  the  mother  had  been  transported  or  condacted  thither  nnder  legal  au- 
thority 'j-'-and  in  this  respect  the  role  of  the  common  law,  in  this  state,  was  not 
changed  by  the  statute  of  1801.    lb. 

5.  And  under  the  statote  of  1817  the  settlement  of  an  ill^timate  ehUd,  acqnirad 
by  birth  previous  to  the  enactment  of  that  statote,  will  not  be  changed  by  the 
mother's  acqoiring  a  new  settlement  by  marriage,  bnt  only  by  the  mother's  ao- 
qairing  a  new  settlement  in  her  own  right.    lb. 

6.  In  order  to  have  gained  a  l^gal  settlement  in  a  town  under  that  clause  of  the 
statute  of  1617,  which  provided  that  a  person  should  have  a  settlement,  wiw 
should  bold  in  the  town,  for  two  years,  any  one  of  several  specified  o€&ces,  it 
was  not  necessary,  that  the  office  should  have  been  held  for  two  yean  m  mc- 
ctBtion.    Umcoln  v.  TTorren,  170. 

7.  Bnt  it  was  essential  to  the  acquiring  a  settlement  under  that  provision,  that  the 
person  should  have  a  coitdmwmB  residence  in  the  town  from  the  time  he  held 
the  first  office  until  the  settlement  was  acquired.  If  he  held  the  office  the  two 
years,  bnt  with  an  interval  between,  and  during  that  interval  resided  out  of  the 
town  for  any  period,  the  settlement  wdlxld  not  have  been  acquired.     lb. 

8.  Where  a  person,  residing  in  Jamaica,  purchased  a  tract  of  land  in  another  part 
of  the  town,  and  partly  cleared  it,  and,  with  the  intention  of  building  a  bouse 
upon  the  land  and  residing  in  it  as  soon  as  it  should  be  finished,  removed,  with 
his  family  and  all  of  bis  efiects,  except  a  few  articles  of  furniture  of  little 
value,  or  use,  to  the  town  of  Londonderry,  and  resided  there  twenty  nine  days, 
having  no  intention  of  again  living  in  the  house  which  he  had  leA  in  Jamaica, 
and  mtending  to  remain  in  Londonderry  until  his  house  should  be  finished 
which  he  was  about  building,  and  then  removed  again  to  Jamaica,  it  was  heldy 
that  this  was  a  change  of  domicil  and  interrupted  his  gaining  a  settlement  in 
Jamaica  by  residence.    Jamaiea  v.  Thvonakmd,  267. 

S,  A  settlement  by  seven  year's  residence,  under  the  statute,  can  only  be  ac- 
quired by  persons  above  the  age  of  legal  majority.  No  aUowaoce  can  be  made 
for  any  length  of  residence  daring  infancy,  though  it  may  have  been  after 
emancipation.    Hartford  j.  HarUtuidt  892. 

10.  A  removal  from  town,  with  the  person's  family  and  effects,  and  a  residence 
for  several  months  in  another  town,  will  interrupt  the  gaining  a  settlement  by 
seven  year's  residence,  notwithstanding  the  person  may,  at  the  time  of  removal^ 
contemplate  a  return  at  some  future,  but  indefinite,  time.    lb. 

11.  Whether  a  person  was  legally  chargeable  to  a  town,  so  as  to  entitle  them  to 
institute  procee^ii^gs  for  bis  removal  as  a  pauper,  must  depend  upon  the  degree 
of  his  destitution  and  poverty  at  the  time  the  proceedings  were  taken.    lb. 

12.  In  this  case  the  paupers  removed  were  a  widow,  who  was  sickly  and  subject 
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to  fitf,  and  her  childreo,  who  were  of  tender  age;  and  it  appeared,  that,  previ- 
ous to  their  removal,  relief  had  heen  afforded  to  them  by  the  town  institat- 
ing  the  proceedings;  and,  it  appearing  that  the  widow  had  no  property, 
nor  interest  in  any  property,  except  such  as  was  subject  to  attachment, 
or  was  placed  beyond  her  immediate  control  by  reason  of  other  liens,  and 
except  certain  household  furniture,  which  it  did  not  appear  was  any  more 
than  sufficient  to  enable  her  to  live  comfortably  with  her  children,  it  was 
held,  that  she  must  be  considered  as  chargeable,  and,  as  such,  subject  to 
removal.     lb, 

13.  Upon  an  appeal  from  an  order  of  removal  of  a  pauper,  the  question, 
whether  the  pauper  had  come  to  reside  in  the  towu  procuring  the  order, 
within  the  meaning  of  the  statute,  may  be  presented  by  plea,  as  well  as  by 
motion  to  quash  the  proceedings.     SuUon  v.  Cabot,  522. 

14.  There  is  nothing  in  the  third  section  of  chapter  sixteen  of  the  Revised 
Statutes,  in  relation  to  the  removal  of  paupers,  which  authorizes  the  re- 
moval of  a  transient  pauper.    lb. 

15.  In  this  case  the  pauper  was  an  old  lady,  who  had  resided  for  several  years 
with  her  son  in  Cabot.  In  December,  1644,  she  went  to  Sutton  to  visit  her 
daughter,  taking  nothing  with  her  but  a  change  of  raiment,  and  intending 
soon  to  return.  In  February,  1845,  about  the  time  she  intended  to  return, 
she  had  a  slight  attack  of  sickness,  which  prevented  her  returning  at  that 
time.  In  April,  1845,  the  day  before  she  was  again  expecting  to  return  to 
Cabot,  she  had  a  more  severe  attack  of  sickness,  which  rendered  it  impos- 
sible for  her  to  return ;  and  in  this  state  she  remained  until  June  9,  1845, 
when  application  was  made  to  the  town  of  Sutton  for  aid  in  her  support ; 
and  they  maintained  her  from  that  time  until  her  decease,  which  was  in 
September,  1846.  On  the  22d  of  October,  1845,  the  town  of  Sutton  pro- 
cured an  order  of  removal ;  and  previous  to  that  time  there  had  been  no 
change  in  the  determination  of  the  pauper  to  return  to  Cabot,  except  what 
resulted  from  the  impracticability  of  such  return.  In  September,  1845,  her 
son,  with  whom  she  had  resided  in  Cabot,  lost  his  wife  by  death,  and  in 
November,  1845,  he  ceased  to  keep  house  and  removed  to  Walden,  where 

.  he  boarded  with  his  daughter ; — and  from  this  time  there  was  no  evidence 
that  the  pauper  expected  she  should  ever  be  able  to  leave  Sutton.  And 
It  was  held,  that  the  pauper  had  not  come  to  mitU  in  Sutton,  within  the 
meaning  of  the  statute,  at  the  time  the  order  was  made,  and  that  the  de- 
fendants were  entitled  to  a  verdict.     lb. 

16.  Assumpsit  will  lie  upon  the  statute, — ^Rev.  St.  c.  16,  §  6, — which  provides,  that 
where  an  order  of  removal  is  made,  and  the  pauper  cannot  be  removed  on  ac- 
count of  sickness,  the  town  procuring  the  order  to  be  made  shall  support  the 
pauper  until  he  can  be  removed,  and  may  recover  the  expenses  of  sickness  and 
removal  from  the  town  to  which  the  paaper  was  ordered  to  remove,  if  such 
town  shall  neglect  to  make  payment  for  fifleen  days  after  notice.  PawUi  r. 
Smndgatt^  621. 

17.  Parol  testimony  is  admissible,  upon  the  trial  of  such  action,  to  prove  that 

88 
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tb«  paop«r  wai  sick  at  the  time  the  order  of  remoTal  was  made,  and  con- 
tinued 00,  so  that  be  cooJd  not  be  remored  without  endangering  lifoy  until 
the  time  of  actual  remoTal.    Jb, 

18.  The  plain tiffcr,  in  such  action,  may  recover  for  all  such  charges  md  ex- 
penses, as  they  are  tegaNy  bound  to  pay  at  the  time  of  the  commencement 
of  the  suit,  notwithstanding  the  accounts  may  not  then  hare  been  in  fact 
paid.     15. 

19.  And  the  plaintiff's  may  recover  a  reasonable  compensation  for  the  keep- 
ing and  support  of  the  pauper,  notwithstanding  it  appears  that  an  appeal 
was  taken  by  the  defendants  from  the  order  of  removal,  and  that  the  pau- 
per was  maintained  by  an  individual  under  a  contract  made  with  him  by 
the  plaintiffs,  by  which,  if  that  suit  was  determined  against  the  plalntlSk^ 
be  was  to  have  a  reasonable  compensation,  to  be  determined  by  arbitration, 
but  if  it  went  in  tlieir  favor,  he  was  to  receive,  for  his  compensation,  afler 
this  suit  was  terminated,  such  sum  as  the  plaintiffs  should  cecover  of  the 
defendants  in  this  suit  Tor  that  item.    lb. 

90.  In  such  action  the  plaintiffs  are  entitled  to  recover  interest  upon  th« 
amount  of  their  claim  after  the  expiration  of  fifteen  days  from  the  time  the 
notice  of  their  claim,  required  by  the  statute,  was  given  to  the  defendants* 
lb, 

21.  But  the  plaintiffs  cannot  recover,  in  such  action,  for  services  rendered  by 
a  physician,  who  attended  upon  the  pauper  during  his  sickness,  under  a 
contract  with  the  plaintiff's,  that,  if  the  plaintiffs  succeeded  upon  the  appeal 
from  the  order  of  removal,  he  should  have  a  reasonable  compensation  for 
his  services,  but  that,  if  the  plaintiffs  failed  in  that  soit,  he  should  receive 
nothing,  although  it  appear  that  the  plaintiffs  did  scfcceed  upon  the  appe<L 
lb. 

Ji2.  Nor  can  the  pfaintiffs  recover  for  services  rendered  to  the  pauper  by  a 
physician,  the  amount  of  whose  account  was  not  staled,  as  a  distinct  item, 
in  the  notice  of  the  claim  given  to  the  defendants,  although  it  appears  that 
the  amount  of  that  account  was  included  in  another  item  in  the  notice,  but 
without  any  specific  designation,     lb, 

33.  And  where  it  appeared,  that  the  plaintiffs  had  contracted  wiih  an  individ- 
ual to  maintain  their  poor  for  one  year,  during  the  time  which  eJapsed  afl 
ter  the  order  and  before  the  removal ,.  and  the  person,  at  whose  house  the 
pauper  was,  contracted  with  an  individual,  that,  if  the  appeal  Crom  the  or- 
der of  removal  terminated  against  the  plaintiffs,  he  would  receive  $2,50 
per  week  for  the  support  of  the  pauper,  provided  there  should  be  no  extra- 
ordinary expenses,  it  was  held,  that  the  plaintiffs,  for  that  year,  could  only 
recover  of  the  defendants  the  price  thus  agreed  upon.    lb. 

POSSESSION. 
1.  Where  A.  conveyed  to  B.  certain  premises  for  the  life  of  B.  and  his  wife, 
reserving  to  himself  the  right  to  possess  and  cultivate  the  premises  for  tba 
purpese  of  enabling  him  to  perform  certain  covenants  upon  his  part  for  tli« 
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Bopport  of  B.  aod  his  wife,  and  B.  flubsequentiy  recovered  judgment  in  an 
action  of  ejectment  against  A.  for  a  breach  of  those  covenants,  upon  which 
no  writ  of  poasesaion  was  taken  out,  it  was  held,  that  the  judgment  ter- 
minated A'a  right  to  the  possession  of  the  premises,  and  that,  if  be  still 
undertook  to  manage  the  farm,  directly,  or  indirectly,  without  some  new 
license,  he  did  so  as  a  wrong  doer,  and  acquired  thereby  no  right  to  the 
crops  raised  upon  the  farm,  as  against  B.,  or  the  holder  of  B's  title.  Mam* 
w.  DunkUei  SargearU  v.  Jdam$  et  a/.,  382. 

S$e  Bkttkrmshts  4,  5;  Sale  4-6. 

PRACTICE. 

1.  In  this  case,  afler  judgment  had  been  pronounced,  affirming  the  judgment 
of  the  court  below,  which  was  in  favor  of  the  defendant,  the  judgment  of 
affirmance,  on  motion,  was  not  entered  up,  but  the  court,  pro  forma,  re- 
versed the  judgment  of  the  county  court  and  suffered  the  plaintiff  to  be- 
come nonsuit.     Morton  et  al  v.  Edwin,  77. 

2.  Where  papers,  referred  to  in  the  bill  of  exceptions,  and  which  were  placed 
on  file  at  the  time  the  case  was  made  up,  have  been  destroyed,  without  the 
fault  of  the  party,  previous  to  the  bearing  in  this  court,  he  will  not  be  allowed 
to  supply  the  defect  by  means  of  ex  parte  affidavits,  which  had  not  been  filed 
in  the  case.  But  it  loould  teem,  that  affidavits  would  be  received  for  this  pur- 
pose, if  taken  with  notice,  or  placed  on  file  in  season  to  allow  the  opposite  party 
to  file  counter  evidence.     Fish  v.  Field  ff  TV.,  141. 

3.  Where  the  plaintiff  recovered  judgment  in  the  court  below,  and  the  defendant 
has  brought  the  case  into  this  court  by  exceptions,  the  case  will  not  be  contin- 
ued, on  motion  of  the  defendant,  for  the  alleged  reason  that  the  debt  has  been 
attached  by  trustee  process  ;->-the  case  should,  at  all  events,  proceed,  until  the 
rights  of  the  parties  in  this  suit  are  finally  ascertained.  Wilson  v.  Rutland  4r 
Addison  Fire  Ins.  Co.,  177. 

4.  The  oonrts  of  this  state  are  not  bound  to  take  judicial  notice  of  the  laws  of 
another  state;  but  they  are  to  be  made  to  appear  to  the  c<nirt  by  evidence. 
TariU  v.  Woodruff,  182. 

5.  Although  the  county  court  may  have  submitted  to  the  jury  the  determination 
of  that  which  is  properly  a  question  of  law,  yet  if  the  finding  of  the  jury  is  in 
accordance  with  the  views  of  this  court  as  to  the  law,  the  verdict  will  not  be 
disturbed.     CastUton  v.  LangcUm^  210. 

6.  The  statute  laws  of  another  state,  when  relied  upon  as  a  defence  to  a  contract 
upon  the  ground  of  its  illegality,  must  be  proved,  upon  the  trial,  like  any  other 
facts  in  the  ease,  and  cannot  be  supplied  in  the  supreme  court,  by  producing 
there  the  statute  book  of  that  state.    Mams  v.  Gay,  358. 

7.  Where  exceptions  are  taken  oy  one  party  to  the  decision  of  the  county  court 
in  accepting  a  report  of  auditors,  judgment  will  be  affirmed,  unless  it  appear 
that  it  should  be  reversed  upon  those  exceptions;  but  if  reversed,  the  whole 
ease  will  be  before  the  court,  to  render  such  judgment  therein  as  the  county 
coart  should  bave  rendered;  the  other  party  may  therefore,  upon  the  hiring. 
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argae,  if  he  chooM,  sach  qneitioDB  as  were  decided  against  him  by  the  coanty 
coart,  althoagh  he  took  no  exceptions  at  the  time.  Davis  t.  Faartridgt,  jMm% 
481. 

8.  Where  exceptions  were  talcen  to  the  decision  of  the  coanty  comt,  bat  execn- 
tion  was  not  stayed,  and  the  excepting  party  gave  notice  to  the  opposite  patty, 
four  iayt  before  the  session  of  the  snpreme  court,  that  he  sfaoold  not  pToaeente 
his  exceptions,  and  now  desired  the  court  to  order  the  case  struck  from  the 
docket  as  a  mis-entry,  the  court  refused  so  to  order,  but  held,  that  judgment 
must  be  affirmed,  unless  the  party  elected  to  be  heard  upon  his  exceptions. 
Mm  y.  Hord^  606. 

Set  Book  Account  8;  Chancert  5-8,  30,  32,46,51,  52;   Costs  5,  7; 

Declaration  in  OrFSKTT2;  Poor  18;  Rktibw  1; 

Trustee  Process  5,  7. 

PRINCIPAX.  AND  SURETY. 
1.  If  one  sign,  or  indorse,  a  note,  as  surety  for  several  joint  principals,  and 
one  of  the  principals  dies,  the  surety,  having  paid  the  debt,  may  claim  a 
dividend  from  the  estate  upon  the  entire  debt,  notwithstanding  he  may  hold 
collateral  security  for  his  liability.  Where  the  security  is  merely  collateral, 
a  court  of  equity  will  not  compel  its  application,  merely  for  the  purpose  of 
reducing  a  dividend,  unless  the  debtor  stands  in  the  relation  of  a  co-surety. 
West  V.  Bank  of  Rmland  ei  al.^  408. 

See  Trustee  Process  16. 

PRISONER,  See  Jail  Bono. 

PROBATE  COURT. 

1.  Where  a  proceeding  is  commenced  by  an  executor,  in  'pursuance  of  the  pro- 
visions of  section  seven  of  chapter  forty-eigh  tof  the  Revised  Statutes,  for  the 
purpose  of  compelling  the  defendant  to  make  a  discovery,  under  oath,  as  to  prop- 
erty of  the  estate  in  his  hands,  the  case  must  be  finished  in  the  |m>bate  court, 
before  an  appeal  can  be  taken  from  that  court  to  the  county  coort.  An  appeal 
from  an  order,  made  by  the  probate  court  in  such  case,  that  the  defendant  an- 
swer certain  interrogatories  propounded  to  him,  is  premature,  and  will  be  dis- 
missed, on  motion.  KimbaUy  JSeV,  ▼.  Embally  579. 
See  Chancery  17. 

PROCESS. 

1.  A  judgment  is  a  contract,  within  the  meaning  of  section  sixty  three  of  chapter 
twenty  eight  of  the  Revised  Statutes;  and  an  execution,  obtained  in  an  action 
of  debt  upon  a  judgment  rendered  since  the  first  day  of  January,  A.  D.  1899, 

.  cannot  legally  issue  against  the  body  of  the  debtor.     Sawyer  et  al.  ▼.  VUom^  4S. 

2.  )Vhere  owtito  9iicrc2a  was  brought  to  set  aside  an  execution  in  such  case,  and 
the  case  was  tried  in  the  court  bek>w  upon  a  statement  of  facts,  agreed  to  by 
the  parties,  and  the  origmal  writ  and  execution  against  the  complainants  were 


INDEX.  701 

referred  to  and  made  part  of  the  ease,  whereia  the  complaiiianta  were  dee- 
eribed  as  residing  in  this  State,  it  was  held,  that  this  was  sufficient  to  show,  in 
the  absence  of  all  rebutting  testimony,  that  they  were  resident  citizens  of  the 
State,  within  the  meaning  of  the  statute,  at  the  time  the  execution  issued.     J&. 

3.  If  the  defendant  in  the  audita  querela  would  claim,  that  the  execution  is- 
sued upon  an  affidavit,  within  the  proviso  to  the  statute,  he  roust  show  that 
fact  affirmatively.    lb, 

4.  But  where  one  summoned  as  a  trustee  was  adjudged  chargeable,  snbseqnent  to 
January  1, 1839,  by  reason  of  a  note  which  he  had  executed  to  the  principal 
debtor  prior  to  that  date,  and  the  plaintiff  in  the  trustee  process  commenced  an 
action  on  the  case  against  the  trustee,  pursoant  to  the  statute,  to  recover  from 
him  the  amount  for  which  he  was  held  chargeable,  it  was  held,  that  the  execu- 
tion obtained  in  tbe  latter  suit  was  properly  issued  against  the  body  of  the  trus- 
tee,    dark  V.  l\rombiy  tt  al.^  Franklin  Co.,  1845,  cited  by  Bbnnktt,  J.     lb, 

5.  That  section  of  the  Revised  Statutes,  [Rev.  St.  c.  11,  sect  26,]  which  provides, 
that  *'  No  sheriff,  or  deputy  sheriff,  shall  be  allowed  to  make  any  writ,  declar- 
ation "  &c.,  must  be  so  construed  as  to  include  constables,  also.  The  term 
<*  sheriff,"  as  used  in  this  section  and  several  others  in  the  same  chapter,  may 
be  regarded  as  a  generic,  not  a  specific,  term,  comprehending  the  whole  class  of 
executive  officers,  whose  duties  are  of  like  nature.     Wtnchell  v.  Brnd^  198. 

6.  A  writ  filled  up  by  a  constable  is  void,  and  will  be  dismissed  by  tbe  county 
court  on  motion,  although  the  case  may  have  come  to  that  court  by  appeal,  and 
the  defect  may  not  have  been  seasonably  taken  advantage  of  by  plea  in  abate- 
ment, and  although  the  writ  was  filled  up  by  tbe  constable  at  the  request  of  the 
Attorney  for  the  plaintiff  and  under  his  supervision.    16. 

7.  The  deciding  whether,  or  not,  a  proper  officer  can  seasonably  be  had  to  serve 
process,  and  giving  authority  to  some  person,  not  a  public  officer,  to  serve  it,  if 
the  fact  be  found  negatively,  is  a  judicial  act.    higrahain  v.  Ldand  d  oi.,  304. 

8.  If  an  attorney  make  a  writ  and  indorse  his  name  upon  it  as  attorney  for  the 
plaintiff,  and  also  sign  the  writ  as  justice  of  the  peace,  and,  for  want  of  a  propi« 
er  officer  seasonably  to  be  had,  direct  the  writ  to  an  indifferent  person,  by 
whom  it  is  served,  the  process  will  abate,    lb* 

9.  And  if  the  attorney,  who  makes  the  writ,  signs  it  as  justice  of  the  peace  and 
takes  a  recognizance  for  costs,  this  will  be  a  judicial  act,  which  will  render  the 
process  abateable.    Davis,  J.    lb, 

10.  No  authority  to  serve  a  process  can  be  conferred  upon  one  who  has  not 
power  by  statute  for  that  purpose,  without  a  judicial  act  of  the  magistrate 
who  signs  tbe  process.    JkiUbear  v.  Hancock^  388. 

11.  Where  a  writ,  returnable  to  the  county  court,  was  directed  by  the  magis* 
trate  who  signed  it  in  these  words,—**  To  any  sheriff  or  constable  in  the 
state,  or  to  E.  K.  Gladding,  constable  of  Granville,"  omitting  to  state 
therein  the  statute  reasons  for  making  a  special  authorization,  and  tbe  writ 
was  served  by  Gladding  out  of  the  town  of  which  he  was  consuble,  it 
was  held,  that  tbe  service  made  by  him  was  void,    lb. 
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12.  And  the  county  coart  have  no  power  to  permit  the  magistrate,  who  sign- 
ed  the  writ,  to  amend  the  direction,  aAer  the  caae  haabeen  entered  in  court, 
by  inaerting  therein  the  statute  reasons  for  making  the  authorization ;  and 
the  affidavit  of  the  magistrate,  that  he  omitted  the  requisite  matter  by  mis* 
take,  can  have  no  effect.    lb. 

13.  Public  minisUrial  officers  must  set  forth,  in  their  returns,  the  acts  done 
by  them,  that  the  oourt  may  judge  of  their  sufficiency.  Bavy  t.  lUsm, 
447. 

See  AcTiovs  Pxiial  1-4. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  Where  the  plaintiff  delivered  property  to  W.  Downer  and  H.  Dana,  and 
executed  to  them,  by  the  name  of  Downer  &  Dana,  a  bill  of  sale  of  the 
property,  in  which  he  acknowledged  receipt  of  payment  by  note,  and  the 
note  which  he  received  was,  by  Dana,  signed  **  Downer  &  Dana,**  and  it 
appeared  in  evidence,  that  there  was  in  existence  at  that  time,  doing  busi- 
ness, such  a  &rm  as  "  Downer  &  Dana,"  consisting  of  those  two  individuals, 
it  was  held,  that  the  plaintiff  could  not  recover  on  the  note  against  another 
firm,  of  different  style,  consisting  of  the  same  Downer  and  Dana  and  a  third 
person,  notwithstanding  it  might  appear,  that  the  latter  firm  was  also  then 
doing  business  at  the  same  place, — there  being  no  testimony,  tending,  even, 
to  prove  that  the  latter  firm  had,  at  any  time,  done  any  act,  which  could  have 
induced  the  plaintiff  to  believe,  that  Downer  &Dana  had  ever  been  author- 
ized to  use  their  own  name  and  style  for  the  purposes  of  the  other  firm  ; — 
and  that,  upon  this  testimony,  it  was  improperly  left  to  the  jury  to  find, 
whether  the  note  was  executed,  and  received  by  the  plaintiff,  as  the  note 
of  the  latter  firm.    JlSner  t.  Doumer  et  a/.,  14. 

8.  There  is  no  rule,  requiring  that  a  bill  of  exchange  should  be  actually 
shown  to  the  drawee,  in  order  to  a  valid  and  binding  acceptance ;— it  is 
•nongh,  if,  when  applied  to  for  acceptance,  he  is  enabled,  by  seeing  the 
bill,  or  otherwise,  to  give  an  intelligent  answer.    Fielur  v.  Beckwithj  31. 

3.  An  acceptance  of  a  bill  of  exchange  is  not  a  contract  within  tbe  statute 
.of  frauds ;  it  is  rather  an  undertaking  to  pay  the  acceptor's  debt  to  the 
drawer,  than  to  pay  a  debt  due  from  the  drawer  to  the  payee.    lb, 

4.  An  acceptance  of  a  bill  of  exchange,  by  parol,  is  not  void  ibr  want  of  con- 
sideration, when  it  appears  that  there  was  then  a  debt  due  from  the  ac- 
ceptor to  the  drawer,  on  account  of  which  the  bill  was  drawn.    Jb, 

5.  And  tbe  contract  between  the  acceptor  and  the  payee,  created  by  the  ac- 
ceptance, cannot  be  affected  by  any  subsequent  arrangement  between  the 
acceptor  and  the  drawer,    lb, 

^.  Where  a  bill  was  drawn  payable  on  demand,  and  the  plaintiff  alleged  an 
acceptance  according  to  its  tenor,  and  it  appeared,  from  the  evidence,  that 
the  acceptor,  upon  being  applied  to  for  acceptance  and  payment,  replied, 
that  the  drawer  had  told  him  all  about  it,  that  it  was  all  right,  and  that  he 
would  pay  it  in  a  few  days,  it  was  held  no  variance.    lb. 
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7.  A  judgment  against  one  of  two  ligneni  of  a  joint  and  several  promissory 
note  extinguishes  the  note  as  against  him,  but  does  not  affect  the  liability 
of  the  other  signer.     Sawyer  v.  White  H  no;.,  40. 

8.  And  if  the  payee  of  such  note  indorse  it  in  blank,  and  recover  judgment , 
in  the  name  of  a  third  person,  bnt  for  his  own  beneSt,  against  one  of  tho 
signers,  and  obuin  part  satisfaction,  he  may  yet  deliver  the  note  to  another 
third  person,  for  the  purpose  of  collecting  the  balance  from  the  other  sign- 
er, and  such  other  person  may,  by  virtue  of  the  same  indorsement  in  blank, 
sustain  an  action  in  his  own  name  against  such  other  signer.  The  indorse- 
ment may  be  regarded  as  the  indorsement  of  two  several  notes ;  and  the 
judgment  against  one  signer,  in  the  name  of  an  indorsee  for  purposes  of 
collection,  only  deprives  the  indorsement  of  effect  as  to  that  signer,  but 
leaves  it  in  force,  as  against  the  other.     Ih. 

9.  If  a  promissory  note  be  made  payable  to  A.  B.  or  order,  and  A.  B.  indorse 
the  note  in  these  words,  *^Pay  the  contents  of  the  within  note  to  C.  D., " 
the  legal  effect  will  be  the  same,  as  though  the  note  were  indorsed  to  C.  D. 
or  order,  and  the  indorsee  of  C.  D.  may  maintain  an  action  against  A.  B.  as 
indorser.     Hodges  v.  Jida$n»,  74. 

10.  The  declaration  in  favor  of  a  subsequent  indorsee  of  a  promissory  note 
against  the  first  indorser  will  be  sufBcient  on  demurrer,  although  it  do  not 
allege,  that,  by  the  terms  of  the  defendant's  indorsement,  the  note  was  or- 
dered to  be  paid  to  bis  immediate  indorsee,  or  hie  order,    lb, 

11.  A  writing  in  these  words, — "  For  value  received  of  Cnmmings  &  Manning,  or 
order,  thirty  dollars  and  eighty-three  cents  on  demand  and  interest  annually," 
signed  by  the  defendant,  is  competent  and  sufficient  evidence  under  a  count 
for  money  had  and  received.     Cmnmingt  et  al.  v.  Gass^y  308. 

12.  And  it  seems,  that  such  writing  would  be  sufficient  evidence  under  a 
count  declaring  upon  it  as  a  promissory  note  in  common  form.     lb, 

13.  A  memorandum  on  the  margin  of  such  note,  specifying'certain  items  of 
property  at  certain  sums,  the  sum  total  of  which,  as  added  together,  was- 
equal  to  the  sum  on  the  face  of  the  note,  cannot  be  treated  as  part  of  the 
note,  for  the  purpose  of  showing  that  the  consideration  was  other  than 
money.  lb. 

See  CoFTRACT  3-5,  16, 17;   Caimikal  Law  6;  Jurisdiction  1  ;  Trustie. 

Process  1. 

RECEIPTOR,  8u  Attachment  1-3;  Chancsrt  62-54;  Juogmeitt  I. 

RECOGNIZANCE. 
1 .  Upon  a  tcire  faciae  on  a  recognizance,  taken  upon  an  appeal  from  a  judg- 
ment  of  a  justice  of  the  peace  upon  a  complaint  for  wilfully  and  without 
force  holding  over  demised  premises,  founded  upon  the  sixth  section  of  the 
statute  of  February  27, 1797,  and  conditioned  that  the  appellant  should 
pay  to  the  complainant  all  intervening  damages,  occasioned  by  his  being 
delayed,  with  additional  costs,  in  ease  the  judgment  should  be  affirmed,  the 
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plaintiff  is  not  entitUd  to  recover,  as  intervening  damages,  the  yalne  of  the 
renu  and  profits  of  the  premises  from  the  time  the  appeal  was  Uken  nntii 
the  time  jadgment  was  affirmed  and  a  writ  of  restitntion  obtained.  Dnm  ▼. 
CkmnhvlitK  et  al,,  573. 

2.  Where  the  declaration,  in  sneh  ease,  alleged  that  the  plaintiff  had  been 
deprived  of  the  rents  and  profits  of  the  premises  in  consequence  of  the  ap- 
peal, and  that  these  constituted  intervening  damages  which  he  was  entitled 
to  recover,  and  also  that  additional  costs  were  incarred,  and  the  defendant, 
in  his  plea,  averred  that  he  had  paid  all  the  costs,  and  that  no  other  inter- 
vening damages  had  accrued,  except  the  enhanced  costs,  and  that  the 
amount  of  the  costs  was  accepted  bj  the  plaintiff  in  full  satisfaction  and 
discharge  of  all  damages,  and  the  plaintiff,  in  his  replication,  traversed  all 
these  averments,  except  the  payment  of  the  costs,  it  was  held,  that  the  real 
issue  involved  was,  whether,  in  addition  to  the  costs,  anjr  damages  to  the 
plaintiff  intervened  between  the  appeal  and  ihe  final  judgment,  and  that, 
under  this  issue,  the  plaintiff  was  not  entitled  to  prove  the  value  of  the  rents 
and  profits  of  the  premises  during  that  time.    lb, 

3.  In  icirefacioi  upon  a  recognizance  entered  into  for  the  prosecution  of  an 
appeal,  a  claim  for  additional  costs  depends  upon  mere  matter  of  computa- 
tion ;  and  to  this  claim  a  tender  may  be  pleaded ', — but  a  claim  for  interve- 
ning damages,  which  must  depend  upon  the  loss  the  plaintiff  may  have  sus- 
tained by  the  delay,  in  the  failure  of  the  collection  of  his  debt,  either  in 
whole,  or  in  part,  by  the  change  of  circumstances  of  the  debtor,  is  unliqui- 
dated, depending  upon  the  finding  of  the  jury  ;  and  to  this  claim  a  tender 
cannot  be  pleaded.     Green  v.  ShurUiff  et  aZ.,592. 

4.  Where  the  declaration,  in  such  case,  includes  a  claim  for  additional  costs, 
and  also  for  intervening  damages,  a  plea  of  tender  to  the  entire  declaration 
is  bad  on  general  demurrer ; — but,  per  Hall,  J.,  the  defendant  might,  in 
«nch  case,  have  pleaded  a  tender  of  the  additional  costs,  and  traversed  the 
assignment  of  the  breach  for  intervening  damages.     lb. 

5.  Where  the  plaintiff,  in  such  case,  claims  to  recover  intervening  damages, 
the  defendants  may  show  the  real  condition  of  the  appellant's  property,  at 
the  time  final  judgment  was  obtained  against  him  in  the  suit  appealed;  and 
they  may  do  this,  notwithstanding  the  sheriff,  to  whom  the  execution,  issu- 
ed upon  that  judgment,  was  delivered  for  collection,  returned  thereon  that 
he  could  find  no  property  of  the  execution  debtor.     Jb. 

€.  This  court  will  not  order  security  to  be  given,  by  way  of  recognizance,  for 
costs  in  the  case  in  the  county  court,  either  past,  or  future,  nor  for  costs 
in  this  court,  where  the  case  came  into  this  court  upon  exceptions.  Ltufer- 
more  v.  Bond,  607. 

RECORD. 

1.  AlthoQgh  it  is  a  general  rale,  that  a  record  of  court  imports  ahsolate  verity  and 
cannot  be  contradicted  by  parol  evidence,  yet  this  rule  does  not  forbid  the  ex- 
ercise of  a  revisory  power,  by  a  court  of  general  jurisdiction,  over  its  own  rec- 
ords.   Mosteaux  v.  Brigham,  467. 
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3.  This  power  u  incident  to  the  county  conrt,  in  this  state,  as  well  as  to  the  su- 
preme court,  and  is  properly  exercised,  when  a  judgment  by  default  has  been 
entered  by  mistake,  or  (raod.     lb, 

S.  But  the  revisory  power  of  a  jostice  of  the  peace  has  always  been  understood  to 
be  terminated  by  the  expiration  of  two  hours  after  the  rendition  of  his  judg- 
ment    lb. 

SeeVmiED  6,  7;  Etidkicce  4)  5;  Execution  4,  5. 

REFERENCE,  Stt  Highways  2. 

REPLEVIN,  See  Deed  16. 

RETURN,  &f  Attachment  6;  Execution  9,  10,14;  Process  13;   Re- 
cognizance 5;  Sheriff's  Sale  3. 

REVIEW. 
1.  Where,  in  an  action  of  tort  against  several  defendants,  the  plaintiff,  on  trial, 
voluntarily  entered  judgment  in  favor  of  one  of  the  defebdants  and  then  called 
that  defendant  as  a  witoess,  and  he  testified,  and  a  verdict  was  returned  in  fa- 
vor of  the  other  defendants,  and  thereupon  the  plaintiff  entered  a  review  of  the 
case  as  to  all  the  defendants,  and,  at  the  next  term,  the  defendant,  in  whose 
favor  judgmeot  was  volantarily  entered,  moved  to  set  aside  the  review  as  to 
himself,  it  was  held,  that  there  was  no  error  in  the  county  court,  in  overroling 
the  motion.    Lyndon  v.  Cook^  85. 

See  Chancery  10,  12. 

SALE. 

1.  The  purchaser  of  property  at  sheriff's  sale,  whether  upon  mesne  process,  or 
execution,  acquires  no  greater  title  to  the  property  than  the  debtor  possessed. 
Lull  V.  Matthews,  822. 

2.  Where  a  sale  of  personal  property  is  absolute,  and  there  is  no  fraud,  the 
vendee  cannot  compel  the  vendor  to  receive  back  the  article,  if  it  proves 
deficient  in  qnality  ;  but  he  must  resort  to  bis  action  upon  the  warranty,  if 
there  were  one.     West  v.  Cutting,  53G. 

8.  Where  the  defendant  sold  to  the  plaintiff  a  quantity  of  tea,  which  proved 
not  to  be  good,  and  the  plaintiff  returned  the  tea  to  the  defendant,  who 
received  it,  and  said  that  he  should  have  some  good  tea  soon  and  would 
replace  it,  to  which  the  plaintiff  assented,  it  was  held,  that  this  did  not 
prove  an  absolute  contract  of  rescinding,  which  would  make  the  defendant 
debtor  to  the  plaintiff,  either  for  the  money,  or  for  the  tea,  unless  called  for; 
and  that  it  imported  no  obligation,  on  the  part  of  the  defendant,  to  carry 
the  tea  to  the  plaintiff.    lb, 

4.  The  cases,  where  it  has  been  held  that  there  was  a  sufficient  change  of  pos- 
session of  personal  property,  after  sale,  notwithstanding  acts  of  intermeddling 
with  the  property  by  the  vendor,  which  might  amount  to  a  seeming  joint  pos- 
session with  the  purchaser,  are  cases  where,  nevertheless,  the  purchaser  alont 
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had  control  and  was  the  visible  bead  and  condoctor  of  tbe  bnaineas,  in  which 
the  property  was  used,  or  emplojed.  Bat  where  the  vendor  is  the  sole  condac- 
tor  of  tbe  bosiness,  and  his  possession  and  nseoftbe  property  ia  not  iBtermpted, 
the  sale  will  be  void  as  against  creditors,  notwithstanding  the  parchaser  may  own 
tbe  farm  opon  which  the  property  is  used  after  the  sale,  and  may  live  npon  it 
with  the  vendor.     MilU  v.  Warner^  600. 

5.  Where  the  purrhaser  of  personal  property  bad  exclosive  possensfon  of  tbe  prop' 
erty  for  three  or  four  weeks  after  the  sale,  and  then  the  property  went  into  the 
possession  of  the  vendor  and  was  Qscd  by  him  permaneDtly  in  his  own  basioess 
it  was  held,  that  the  sale  was  void,  as  against  a  creditor  of  the  vendor,  who 
subseqnently  attached  the  property  white  thus  in  the  possession  of  the  vendor* 
lb. 

6.  And  where  a  portion  of  tbe  property  soIJ  in  such  case,  and  thus  p««cssed  bj 
the  vendor  after  the  sale,  consisted  of  a  horse,  and  the  vendor  sabseqaently^ 
for  the  convenience  and  advantage  of  his  own  bosiness,  and,  for  aaght  that  ap- 
peared, in  his  own  name  and  ostensibly  on  his  own  account,  exchanged  this 
horse  for  another  horse,  it  was  held,  that  the  horse  thas  substituted  became  as 
much  a  means  of  false  credit,  as  the  other  had  been,  and  that,  while  it  thus  re- 
mained in  his  possession,  it  was  liable  to  attachment  upon  hb  debts.    /&. 

See  Infant  1,  2;  Mortgage  6;  Sheriff's  Sale  1-3. 

SCHOOL  MASTER,  See  Pleading  7. 

SEAL,  See  Corforation  10. 

SELECTMEN,  See  Towns  I,  2. 

SET  OFF,  &«  Chancery  34-36. 

SETTLEMENT,  See  Poor. 
SHERIFF. 

1.  The  principle,  decided  in  the  case  of  Kidder  v.  Barkery  18  Vt  454,  recognized 
and  affirmed,     hei  v.  Strong,  646. 

2.  This  was  an  action  upon  the  case  against  a  sheriff;  for  neglect  in  not  collecting 
and  retoming  an  execution  against  three  debtors,  running  against  the  body  and 
property,  of  one  of  them,  and  against  the  property  of  the  other  two.  The  de- 
fendant offered  to  prove,  in  mitigation  of  damages,  that  the  debtor,  against 
whose  body  and  property  the  execution  was  issued,  was,  during  tbe  entire  life 
of  the  execution,  without  the  precinct  of  the  officer,  in  Canada,  and  that  no  one 
of  the  debtors  in  the  execution  bad  any  property,  but  they  were  absolutely 
bankrupt,  that  there  was  no  bail  on  tbe  original  writ,  in  the  action  in  which  the 
execution  issued,  and  no  property  attached,  and  that  the  plaintiff  had  not  been 
damni6ed;— and  it  was  held,  that  the  evidence  should  have  been  received, 
and  that,  if  true,  the  plaintiff  was  only  entitled  to  recover  nominal  dam- 
ages,    lb. 

3.  It  is  no  defence  to  an  action  against  a  sheriff  for  not  levying  and  returning 
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an  execution,  that  it  bad  been  agreed  between  tbe  plaintiff  and  the  execu- 
tion debtor,  that  the  balance  due  upon  the  execution  should  be  charged  to 
the  execution  debtor  upon  the  books  of  the  plaintiff,  and  should  be  adjus- 
ted with  their  other  book  account,  and  that  this  agreement  was  mutuallj 
understood  to  be  in  discharge  of  all  other  liabilities  and  remedies,  without 
evidence  that  the  amount  had  been  actually  paid,  or  adjusted,  by  a  settle- 
ment of  the  current  account  embracing  it.     Nye  et  td.,  y.  Kdlam,  548. 

4.  Where  property,  attached  upon  nume  process,  is  sold  by  the  attaching 
officer,  a  deputy  sheriff,  upon  the  writ,  in  pursuance  of  tbe  Revised  Statutes, 
chap.  28,  §§  48-52,  and  judgment  is  finally  rendered  in  favor  of  tbe  defen* 
dant,  in  tbe  action  in  which  the  attachment  was  made,  a  refusal,  on  the 
part  of  the  officer,  to  pay  to  the  defendant  the  amount,  for  which  the  prop- 
erty was  sold,  will  not  render  him  a  trespasser o^  ituHOf  so  as  to  render  him 
liable  in  trover  for  the  property.    jlbboU  r.  Kimball  et  al.,  551. 

5.  The  only  proper  action  against  the  deputy,  in  such  case,  is  for  money  ;  and 
in  that  action  the  attaching  creditor  cannot  be  joined,  unless  he  has  been 
jointly  concerned  in  the  detainer.     lb, 

6.  And  if  the  deputy,  in  such  case,  made  the  sale  without  notifying  the  defendant 
in  that  action ,  this  would  not  make  the  attaching  creditor  jointly  liable  with 
the  deputy,  in  any  way,  nnless  he  did  something  more  than  request  a  sale. 
The  mere  joining  with  the  deputy  ia  a  special  plea,  where  they  have  been 
sued  jointly  in  trover  for  the  property,  when  there  is  also  a  general  several  plea 
upon  the  record,  will  not  involve  the  creditor  with  the  officer,  nor  excuse  the 
coart  from  giving  proper  instructions  to  the  jury,  as  to  all  the  points  in  the  case, 
as  to  both  defendants,  considered  separately^  whether  particularly  requested  up- 
on all  the  poiuts,  or  not.     lb. 

7.  Trespass  on  the  case,  for  any  mere  non-feasance  of  the  deputy,  wUl  only  lie 
against  the  sheriff.     26. 

8.  An  attaching  creditor  can  in  no  case  be  held  jointly  liable  with  the  officer,  for 
any  wrong  committed  by  tbe  officer,  unless  he  in  some  way  participated  in  the 
wrong,  or  ratified  and  confirmed  it,  after  becoming  aware  of  it.    lb. 

9.  Where  property  has  been  attached,  and  final  judgment  is  rendered  in  favor  of 
the  defendant  in  the  suit  in  which  the  attachment  was  made,  trover  will  not  lie 
against  the  attaching  oflker,  a  deputy  sheriff,  for  neglect,  in  not  keeping  and 
taking  suitable  care  of  the  property  attached.    lb, 

10.  In  order  to  sustain  an  action  for  an  excessive  attachment  of  property  upon  a 
writ,  the  plaintiff  must  allege  and  prove  much  the  same,  that  he  would  in  a  suit 
for  a  malicious  action, — that  is,  want  of  probable  cause  and  malice  express;— 
and  the  attaching  creditor  will  ordinarily  be  tbe  only  person  liable  to  such  ac- 
tion,    lb. 

11.  A  sheriff,  holding  an  execution  for  collection,  is  not  obliged  to  receive  the 
amount  of  the  execution  and  interest,  though  tendered  to  him  by  the  debtor 
before  any  levy  is  made,  nnless  his  fees  are  also  offered  to  him.  Kslloog, 
J.    Jotlyn  r,  JVacy,  569. 

^e  Trespass  2. 
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SHERIFF'S  SALE. 

1.  An  officer,  who  acu,  in  the  sale  of  property  npon  ezecntion,  merely  by  foree 
of  hi«  process,  cannot  make  a  sale  of  such  property  to  himself,  and  docs  not, 
by  sQch  attempted  sale,  acquire  even  a  defeasable  title  to  the  property,  good 
against  all  persons  but  the  debtor  and  creditor.     Woodbury  r,  Parktr,  358. 

2.  It  is  donbtless  true,  that  the  parties  conjointly,  and  perhaps  the  debtor  alone, 
may  anthorize  an  officer,  in  sach  case,  to  become  himself  the  purchaser  of  the 
property.    Royce,  J.     lb, 

S.  Bat  where  there  Is  no  offer  to  prove  the  assent  of  the  debtor  to  such  purchase 
by  the  officer,  and  the  officer  did  not,  after  the  sale,  take  and  retain  the  pm- 
session  of  the  property,  his  return  upon  the  execution,  showing  a  sale  to  himself, 
is  not  admissible  evidence  to  show  title  in  him  to  the  property,  even  bs  against 
a  mere  trespasser,  who  is  a  stranger  to  all  title,  notwithstanding  it  appears,  by 
the  creditor's  receipt  upon  the  execution,  that  he  has  received  from  the  officer 
the  full  amount  at  which  the  property  was  sold.     76. 

4.  ir  an  execution  debtor  consent  that  his  property  may  be  sold  upon  the  execu- 
tion without  advertbement,  the  sale  is  valid,  and  is  so  far  an  official  sale,  that 
the  officer's  retarn  upon  the  execution  is  prima  facie  evidence  in  favor  of  the 
officer  and  of  those  who  acted  under  him.     Burroughg  v.  Wright  tt  aL^  610. 

See  Sale  1 ;  Sheriff  4-6. 

STATUTE. 

1.  The  court  will  not  construe  a  statute  as  intended  to  have  a  retrospective  ope- 
ration, unless  such  intention  is  clearly  manifested  by  the  terms  of  the  statute. 
Briggi  V.  Hubbard,  86. 

2.  By  the  Revised  Statutes  it  was  provided,  that  in  certain  cases  a  judpxient  ren. 
dered  by  a  justice  of  the  peace  might  be  vacated^  on  petition  to  the  county 
coart  at  the  first  or  second  stated  term  aAer  the  rendition  of  the  judgment,  and 
the  case  be  proceeded  with  as  though  entered  by  appeal.  By  the  statute  of 
Nov.  1, 1843,  the  limitation  was  repealed,  and  it  was  provided,  that  no  such 
petition  should  be  sustained,  "unless  brought  within  two  years  next  aller  the 
jnstice*s  judgment.'*  Audit  was  held,  that  it  was  not  the  iotentlon  of  the 
legislature,  that  the  statute  of  1843  should  bo  retrospective  in  its  apentloa,  so 
as  to  allow  a  petition  to  be  sustained  in  a  case  in  which,  before  the  enactment 
of  the  statute,  the  limitation  provided  in  the  Revised  Statutes  had  expired.  /6. 

8.  In  construing  statutes  the  terms  of  a  proviso  may  be  limited  by  the  general 
scope  of  the  enacting  clause,  to  avoid  repugnancy.  Dreaturtr  of  Vt.  ▼.  CtarJtf 
129. 

4.  The  proviso  to  the  statute  of  Oct.  30, 1844,  giving  the  county  court  jurisdic- 
tion in  cases  of  theA  and  receiving  stolen  goods,  where  the  value  of  the  prop- 
erty does  not  exceed  seven  dollars,  is  to  be  construed  as  giving  jurisdiction  of 
such  cases  to  justices  of  the  peace,  if  proceedings  shall  first  bo  commenced  be- 
fore them.     lb. 
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6.  The  iotention  of  the  legislature  in  enacting  a  statnte  can  only  be  determined 
by  the  fair  and  natural  import  of  its  terms,  with  reference  to  the  sobject  matter, 
and  without  reference  to  uny  traditional  history  of  the  occasion  of  its  enactment, 
unless  that  result  from  some  known  state  of  embarassment  nnder  the  former 
law.     Barker  v.  Esty  a  al.  4r  2V.,  131. 

6.  In  the  constraction  of  a  statute  a  conjanctive  danse  may  be  taken  in  a  dis^ 
jnnctive  sense,  when  it  is  obvions  that  such  was  the  intention  of  the  legislature. 

Ih, 

7.  That  section  of  the  Revised  Statutes,  [Rev.  St.  c.  11,  sect  26,]  which  provides, 
•  that  **  No  sherifT,  or  deputy  sheriff,  shall  be  allowed  to  make  any  writ,  declar- 
ation'* &c.,  must  bo  so  constrned  as  to  include  constables,  also.  The  term 
**  sheriff,"  as  used  in  this  section  and  several  others  in  the  same  chapter,  may 
be  regarded  as  generic,  not  a  specific,  term ,  comprehending  the  whole  class 
of  executive  officers,  whose  duties  are  of  like  nature.     Winchdl  v.  Bmd^  198. 

8.  The  term  '•  landf**  as  used  in  the  exception  to  the  statnte  giving  jurisdiction  to 
justices  of  the  peace,  is  sufficiently  comprehensive  to  include  a  right;  of  way 
over  the  real  estate  of  another,  whether  held  by  the  public,  or  an  individual. 
Whitman  v.  Pownai,  223. 

9.  All  statutes  in  regard  to  the  same  subject  matter  are  to  be  eonstrned  together, 
as  parts  of  one  system.     IsAam,  ^tTmr^  v.  Bennington  Jbvn  Cb.  et  a/.,  230. 

10.  Later  and  more  specific  statutes,  as  a  general  rule,  supersede  former  and 
more  general  statutes,  so  far  as  the  new  and  more  specific  provisions  go.     76. 

See  Execution  16,  17. 

SUNDAY,  See  Cowtract. 

SUPREME  COURT,  See  Chahcert  9-11  ;  Record  2. 

TAXES. 

fl 

1.  Under  the  statute  of  Nov.  11, 1807,  the  collector  of  a  particular  land  tax  must 
have  caused  his  return  of  his  proceedings  to  be  recorded  in  the  town  clerk's  of- 
fice within  thirty  days  after  completing  his  sale,  whether  the  vendue  was  dis- 
solved on  that  day,  or  not.     Thylor  v.  French,  49. 

2.  Where  the  sale  was  made  August  24,  1829,  and  the  collector  then  adjourned 
the  vendue  to  October  5,  1829,  and  the  return  showed,  that  on  that  day  the 
vendue  was  opened  and  was  dissolved,  the  collector  finding  that  all  the  land 
had  been  sold  and  no  mistakes  made,  and  the  collector  made  his  return  to  the 
town  clerk's  office  October  16, 1829,  it  was  held,  that  the  proceedings  were  fa- 
tally defective.     76. 

8.  It  is  also  required,  under  that  statnte,  that  the  return  of  the  proceedings  of  the 
collector  should  be  signed  by  him.  Where  the  record  showed  a  return  of  the 
sale,  then  a  minute  of  the  adjournment  of  the  vendue,  and  then  a  minute,  that, 
it  being  Tound,  at  the  time  to  which  the  vendue  was  adjourned,  that  all  the 
land  was  sold  and  no  mistakes  made,  the  vendue  was  dissolved,  and  the  col- 
lector signed  the  minutes  of  adjournment  and  dissolution  only,  it  was  held,  that 
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thia  could  not  be  coniidered  a  iigning  of  the  anterior  proeeedingi  and  that  the 
defect  was  fatal.     lb, 

4.  Where  the  advertuements  of  the  collector  and  committee  were  recorded  at 
length  in  the  town  clerk's  office,  and  there  was  a  statement,  following  the  rec- 
ord  of  each,  that  the  same  was  inserted  in  a  certain  newspaper,  giving  the  tiUci 
volume,  namber  and  the  place  where  published,  hot  these  statements  were  not 
signed  by  any  person,  bat,  foUowiog  the  record  of  all  the  advertisements,  there 
was  a  certificate,  signed  by  the  town  clerk,  stating  that  he  had  received  the 
foregoing  adverlisemeots  for  record  and  had  recorded  the  same,  it  was  held, 
that  this  certificate  could  not  extend  to  the  statements  as  to  the  publication,  and  • 
did  not  show,  that  the  town  clerk  received  from  the  collector  the  newspapers 
themselves,  in  which  the  advertisements  were  pnblished,  and  that  the  defect 
was  fatal.     lb. 

5.  If,  to  a  plea  of  justification  under  a  rate  bill  and  warrant,  the  plaintiff  reply  de 
injwria  ^c,  and  no  objection  is  taken  to  the  replication,  the  defendant  must 
prove  every  material  allegation  in  his  plea.     Downer  t.  Woodbury^  329. 

6.  Where  a  collector  of  taxes  justifies  the  taking  of  property  nnder  his  rate  bill 
and  warrant,  and  alleges  in  his  plea,  that  he  gave  the  bond,  required  by  statute, 
for  the  faithful  performance  of  his  duty,  but  does  not  attempt  to  set  forth  the 
bond,  or  make  profert  of  it,  the  fact  that  he  acted  as  collector  is  sufficient  proof 
of  his  having  given  a  bond,  to  sustain  his  allegation.    Jb. 

7.  If  the  collector  justify  nnder  a  warrant  for  the  collection  of  a  state  tax,  and  al- 
lege the  act  of  the  legislature  granting  the  tax,  this  allegation  need  not  be  spe- 
cifically proved ;  for  the  court  will  take  notice  of  the  general  law  of  the  state. 

lb. 
8.  An  averment,  in  a  collector's  plea  of  justification,  that  the  taxes  in  his  rate 
bill  *'  were  assessed  upon  the  lists  of  the  persons  named  for  the  year  1840,*' 
and  that  the  plaintiff  and  two  others  '*  were  jointly  and  legally  assessed  the  sum 
of  $2,07,  being  three  cents  on  the  c/ollar  of  the  list  of"  said  plaintiff  and  oth- 
ers **  for  the  year  1840,"  is,  upon  a  traverse,  a  sufficient  allegation,  that  the 
plaintiff  had  a  list  in  the  town.     Jb, 

9.  But  the  collector,  to  sustain  his  plea,  must  prove  that  the  plaintiff  had  a  list 
in  the  town.  The  court  will  not  infer  this  from  the  fact  that  the  plaintiff's 
name  is  in  the  tax  bill ;  and  in  this  respect  there  is  no  difference  between  a 
state  and  town  tax.     lb. 

10.  If  the  collector  called  upon  the  plaintiff  for  payment  of  the  tax*,  and  the  plain- 
tiff refused  absolutely  to  pay  it,  it  was  not  necessary  that  the  collector  shonld 
have  given  time  for  its  payment,  and  appointed  a  time  and  place  for  receiving 
It;  and  evidence  of  such  demand  and  refusal  is  sufficient,  under  a  plea  which 
alleges  a  regular  notice  of  the  tax,  under  the  statute,  and  the  appointment,  by 
the  collector,  of  a  time  and  place  for  receiving  payment,  and  a  neglect  U>  pay 
at  that  time;  and  in  this  case,  the  tax  was  against  the  plaintiff  and  others  joint- 
ly, but  the  plaintiff,  alone,  was  called  upon  and  refused  payment.     16. 

11.  It  being  required  by  the  statute,  that  a  collector,  who  conunits  a  person  to 
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jail  for  ■on-pajment  of  a  tax,  shoald  certify,  upon  the  copy  of  bis  warrant  led 
with  the  jailor,  **  his  doings  in  relation  to  the  delinqnent,*'  it  is  necessary,  that 
his  certificate  should  contain  all  the  facts  requisite  to  justify  him  in  making  the 
arrest  and  imprisonment;  and  it  is  not  competent  fur  the  collector,  in  an  action 
against  him  for  false  imprisonment,  to  supply  the  omission  of  these  facts  in  his 
certificate  by  parol  evidence.  Henry  v.  TUton^  447. 
12.  A  statement  by  the  collector  in  such  certificate,  that,  "after  UgaUy  notifying** 
the  delinquent  of  the  time  and  place  when  and  where  he  would  be  to  receive 
the  tax,  no  goods,  dec,  being  shown  to  him,  or  found  within  his  precinct,  he 
arrested  the  body,  &c.,  is  not  sufficient,  to  show  that  he  had  given  the  delin- 
quent the  six  days*  notice  required  by  law.     76. 

18.  Public  ministerial  officers  must  set  forth,  in  their  retams,  the  acts  done  hf 
them,  that  the  court  may  judge  of  their  sufficiency.     1 6. 

14.  If  the  collector  of  a  tax,  after  having  demanded  of  a  person  named  in  his  rate 
bill  the  amount  of  his  tax,  perform  travel  for  the  purpose  of  distraining  property 
for  the  payment  of  snch  tax,  he  is  entitled  to  his  fees  for  such  travel;  and  a  ten- 
der, after  such  travel  is  performed,  of  the  amount  of  the  tax  and  interest  is  in- 
sufficient, if  the  collector  claims  his  traTel  fees.  JoAyn  v.  Thicy^  569. 
8u  pLEADiiro  18. 

TENANTS  IN  COMMON. 

1.  One  of  two  tenants  in  common  of  personal  property  cannot  recover  against 
the  other,  in  an  action  on  book  account,  for  having  used  more  than  his 
share  of  the  common  property.    McCriUU  v.  Bankt  tt  ttv  ,  442. 

TENDER. 

1.  A  tender,  made  in  the  absence  of  the  party,  to  whom,  by  the  terms  of  the 
contract,  it  is  required  to  be  made,  mast  be  made  before  the  evening  of  the 
day  on  which  the  contract  falls  due.  And  there  is  no  difference,  in  this 
respect,  between  a  tender  of  money  and  specific  articles.  Stceet  v.  Harding^ 
587. 

2.  A  tender  of  rent,  on  the  day  on  which  the  same  falls  due,  made  to  the 
lessor,  at  a  late  hour  in  the  evening,  is  a  valid  tender.  ThomoM  v.  Hayden 
et  aL,  Windsor  Co.,  July  TerA,  1846,  cited  by  Kjslloog,  J.     lU,. 

3.  The  statute,  allowing  a  defendant,  after  a  suit  has  been  commenced,  and' 
until  three  days  before  the  sitting  of  the  court  to  which  the  writ  is  made  re* 
turnable,  to  tender  to  the  plaintiff  the  amount  of  his  demand  and  the  costs 
to  that  time,— Rev.  St.,  c,  106,  §  6, — was  not  intended  to  extend  the  right 
of  making  a  tender  to  other  actions,  than  those  in  which  a  tender  might  he 
made  at  common  law ;  but  the  object  of  it  was,  to  allow  a  tender  after  ac- 
tion brought,— which,  without  the  statute,  could  not  be  made.  Ortm  v. 
ahurtliff  et  al^  592. 

4.  At  common  law  a  tender  may  be  made  in  all  cases,  where  the  demand  is 
in  the  nature  of  a  debt,  when  the  sum  due  is  either  certain,  or  capable  of 
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being  made  certain  by  mere  eompatation ;  but  it  is  not  allowed,  when  the 
action  is  for  unliquidated  damages,  the  amount  of  Which  is  to  be  determin- 
ed by  the  exercise  of  discretion  by  a  jury.     lb. 

5.  In  scire  facias  upon  a  recognizance  entered  into  for  the  prosecution  of  an 
appeal,  a  claim  for  additional  costs  depends  upon  mere  matter  of  computa- 
tion ;  and  to  this  claim  a  tender  may  be  pleaded  ; — but  a  claim  for  interv 
ning  damages,  which  must  depend  upon  the  loss  the  plaintiff  may  have 
sustained  by  the  delay,  in  the  failure  of  the  collection  of  his  debt,  either  in 
whole,  or  in  part,  by  the  change  of  circumstances  of  the  debtor,  is  unliqui- 
dated, depending  upon  the  finding  of  the  Jury ;  and  to  this  claim  a  tender 
cannot  be  pleaded,     lb, 

6,  Where  the  declaration,  in  such  case,  includes  a  claim  for  additional  costs,  and 
also  for  intervening  damages,  a  plea  of  tender  to  the  entire  declaration  Is  bad 
on  general  demurrer; — bat, /)cr  Hall,  J.,  the  defendant  might,  in  snch  case, 
have  pleaded  a  tender  of  the  additional  costa,  and  traversed  the  assignment  of 
the  breach  for  intervening  damages.     lb, 

TOWNS. 

1.  Under  the  Revised  Statutes  the  selectmen  of  a  town  have  power  to  rabmit  to 
arbitration  any  such  claims  against  the  town,  as  they  are,  by  the  statnte,  au- 
thorized to  audit  and  adjust;  and  the  town  will  be  bound  by  an  award  made  in 
parsnanoe  of  sach  sabmission.     Dix  v.  Jhunmtrstony  262. 

2.  In  this  case  a  claim  was  preferred  against  a  town  for  building  a  bridge,  and 
the  selectmen  of  the  town  agreed  with  the  claimant,  by  writing  under  seal,  to 
submit  the  matter  to  arbitration ;  and  it  was  held,  that  the  town  was  bound  by 
the  award  made  in  pursuance  of  such  submission.     lb. 

See  Deed  1-4;  Poor  2. 

TRESSPAS. 

1.  When  the  original  act  of  an  officer,  in  the  execution  of  civil  process,  is  unlaw- 
ful, those  aiding  him  in  the  performance  of  it  will  be  trespassers,  though  they 
act  by  his  command.     Hooker  v.  Smiih  tt  al,,  162. 

2.  In  this  case  a  sheriff  arrested  a  debtor  on  execution,  by  breaking  open  the  outer 
door  of  the  defendant's  dwelling  house ;  and  it  was  held,  that  those  who  aided 

.    the  sheriff  in  so  doing  were  trespassers,  though  they  acted  by  his  command. 

16. 

8.  In  the  ordinary  case  of  carrying  on  a  farm  at  the  halves,  the  owner  of  the  farm 
is  not  so  far  divested  of  the  possession,  that  he  may  not  maintain  trespass,  in 
his  own  name,  for  any  injury  to  the  inheritance.  As  to  the  growing  crops,  in 
which  the  parties  have  a  joint  interest,  they  should  join  in  the  action.  But 
where  the  tenant,  in  such  case,  disclaimed  all  occupancy  of  a  portion  of  the 
land,  in  reference  to  which  a  controversy  existed  between  the  owner  of  the 
land  and  a  third  person,  and  refused  to  toke  possession  of  it,  it  was  held,  that 
the  owner  of  the  land  might  sue,  in  his  own  name,  for  an  injury  to  the  crops 
upon  snch  portion.     Cutting  v.  Gox,  617. 
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4.  A  party  having  the  legal  title  to  land,  having  entered,  may  maintain  trespats 
againat  a  penen  wrongAilly  in  poaseseion  at  the  time  of  entry,  and  continuing 
in  such  poflsearion  afterwards;  and  in  inch  action  he  may  recover  all  damages 
intervening  between  the  time  of  disseizin  and  re-entry,  together  with  damages 
for  a  sabseqnent  entry  by  the  defendant.     Jb,  « / 

5.  The  entry  upon  the  land,  by  the  owner,  and  measuring  the  lines,  and  assert- 
ing upon  the  land  his  claim  of  title,  and  directing  his  agent  to  cut  the  grass 
thereon,  with  notice  of  ail  this  to  the  disseisor,  constitutes  a  sufficient  re-entry 
by  the  owner,  to  enable  him  to  recover  damages,  in  an  action  of  trespass,  for 
the  value  of  the  grass  which  the  disseisor  subsequently  cut  upon  the  land.     B. 

6.  Under  a  declaration  in  ejectment,  in  the  statute  form,  which  charges  the  de- 
fendant with  having  taken  the  whole  profits  of  the  premises  to  himself  during 
the  time  laid  in  the  declaration,  the  plaintiff  cannot,  with  a  view  to  increase  his 
claim  for  mefne  profits,  give  evidence  of  such  acta  of  trespass,  as  arose  from  the 
wanton  misconduct  of  the  defendant,  and  which  injured  the  intrinsic  value  of 
the  premises,  without  any  bdLefit  resulting  therefrom  to  the  defendant ;  and 
consequently  a  judgment  in  favor  of  the  plaintiff,  in  an  action  of  ejectment,  is 
no  bar  to  a  subsequent  action  of  trespass  for  such  wanton  acts  of  the  defendant, 
though  committed  by  him  while  the  action  of  ejectment  was  still  pending. 
Waiker  v.  HUckcock,  634. 

7.  In  actions  of  trespass  to  real,  as  well  as  personal  property,  matters  in  dis- 
charge of  the  action  must  be  specially  pleaded;  and  although  the  matter,  which 
the  defendant  claims  should  operate  as  a  bar  to  the  action,  may  be  given  in 
evidence  by  the  plaintiff,  still  the  defendant  cannot  take  advantage  of  it,  as  a 
bar,  under  the  general  issue.    Bennett,  J.     lb, 

Stt  Deed  2;  Execution  13;  Pleading  2-7, 18;  ShsriffM,  8. 
TRESPASS  ON  THE  CASE,  See  Action  on  the  Case. 

TROVER. 

1.  A  delivered  to  B.  certain  property,  consisting  of  stock  for  clock  making, 
watches,  watch  materials,  jewelry,  &c.,  under  an  agreement  in  writing, 
by  the  terms  of  which  it  was  stipulated,  that  B.  should  manufacture,  re- 
pair and  put  in  order  the  property,  and  that  he  might  sell  it,  or  exchange  it 
for  certain  other  descriptions  of  property  specified,  and  that  A.  would  take 
back  all  the  property  if  requested  after  three  years  from  the  date  of  the 
contract,  and  before,  if  the  parties  could  agree,  or  that,  if  A.  should  request, 
the  whole  property  should  be  his  at  all  times,  and  that,  if  B.  should  ex- 
change the  property  for  any  description  of  property  not  authorized  by  the 
agreement,  or  should  use  any  of  the  property,  he  should  charge 'such  prop- 
erty to  himself  and  become  responsible  to  pay  for  the  same ;  and  B.  ex- 
pressly agreed,  that  he  would  manufacture,  repair  and  dispose  of  the  prop- 
erty, as  stipulated,  and  that,  **  having  received  pay  for  so  doing,  all  the 
profit  *'  should  belong,  together  with  the  property,  to  A.;  and  it  appeared, 
that  B.  received  property  under  the  contract,  and  that  he  was  working  and 
trading  with  the  same,  and  that,  while  he  was  so  doing,  the  property  was 
90 
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attached  bjr  the  defeodant,  aa  baloDgtng  to  fi.,  at  the  aoit  of  a  creditor  of 
B.:  And  it  was  held,  that  A.  bad  not  ao  parted  with  hii  right  to  the  imme- 
diate poiseaiioD  of  the  property,  as  to  preclude  him  from  iQataiojDg  an  ac- 
tion of  trover  against  the  defendant  therefor.     Batckelder  v.  Warren^  37J. 

2.  Where  property  has  been  attached,  and  final  judgment  is  rendered  in  fa- 
Tor  of  the  defendant  in  the  suit  in  which  the  attachment  was  made,  trover 
witl«not  lie  against  the  attaching  officer,  a  deputy  sheriff,  for  neglect,  in  not 
keeping  and  taking  suitable  eare  ef  the  property  attached,  jihbott  t.  Km- 
baa  cr  al.,  5&1. 

8u  Book  Accoumt  Jl ;  Dezd  16 ;  Sheriff  4, 6,  8. 

TRUSTEE  PROCESS. 

1.  Where  it  appeared,  that  one  sumii^ned  as  tmstee  had  executed  to  the 
principal  debtor  a  negotiabte  promissory  note,  and  that  the  note,  before  h 
became  due,  and  before  the  service  of  the  twstee  process  upon  the  truBtee, 
had  been,  for  a  valuable  consideration,  indorsed  and  transferred  by  the  prin- 
cipal debtor  to  one  who  now  appeared  as  claimant  in  the  case,  and  that  be- 
fore the  trustee  received  notice  of  the  indorBement,  service  of  the  trustee 
process  was  made  upon  him,  in  his  absence  from  the  state,  by  leaving  a 
copy  at  his  house,  and  after  this,  but  before  the  trustee  had  notice  of  the 
service,  the  indorsee  gave  notice  to  the  trustee  of  the  indorsement,  it  was 
held,  that,  wnder  the  statute  of  1841,  the  plaintiff  in  the  Crostee  process 
would  hold  the  ^imonnt  due  from  the  trustee  upon  the  note.  Barney  ▼. 
DougUus  4r  2V^  98. 

S.  And  it  was  also  held,  that  a  promise,  made  by  the  trustee  at  the  time  b« 
received  notice  of  the  indorsement,  and  before  he  had  notice  of  the  service 
of  the  trustee  process,  to  pay  the  note  to  the  indorsee,  not  being  made  on 
any  new  consideration,  did  not  change  the  rights  of  the  parties,  and  would 
not  entitle  the  trustee  to  be  discharged^  under  the  fifth  section  of  chapter 
29  of  the  Revised  Statutes*    Jb. 

3.  The  statutes  of  this  State,  relating  to  trastee  process,  do  not  eitend  to  any 
other  class  of  debts,  or  demands,  than  such  as  are  the  ordinary  result  of 
contract,  either  express  or  implied, creating  a  fiduciary  relation.  Bariar  ▼. 
EUy  H0i.9f  TV.,  131. 

4.  Under  the  Revised  Statutes  of  this  state  one  cannot  be  held  as  trastee  for 
money  received  by  him  from  the  principal  debtor  as  usurious  interest.  It 
is  not  a  **  credit  intrusted**  to  the  lender  by  the  borrower,  within  the  mean- 
ing of  the  statute ;  but  the  remedy  for  money  so  paid  is  rather  a  statutory 
redress  for  a  virtual  wrong,  and,  as  such,  a  part  of  the  administration  of 
the  corrective  police  of  the  country.     lb, 

5.  If  a  trustee  has  been  held  chargeable  in  the  court  below,  and  this  court  find 
the  judgment  erroneous,  as  the  law  tAm  stood,  the  liability  of  the  trustee 
may  be  examined,  as  affected  by  any  change  in  the  law  subsequent  to  the 
hearing  in  the  court  below,    lb. 
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6.  The  Btatate  of  Nov.  6,  1845,  extending  section  four  of  chapter  twenty  nine  of 
the  Revised  Statates  to  whatever  a  trustee  holds  ''against  law  and  equity,** 
cannot  be  so  constraed,  as  to  render  a  person  chargeable  as  trastee  for  money 
received  by  him  from  the  principal  debtor  as  osarious  interest.  The  true  con- 
struction of  that  statute  is,  that  it  so  extends  the  construction  of  the  section 
Bamedf  as  to  render  a  person  chargeable,  as  trustee,  fur  whatever,  of  the  nature 
specified  in  that  section,  belonging, to  the  principal  debtor,  he  holds  against  law, 
or  equity.     Ih. 

7.  Whether  a  transfer  of  property  from  the  principal  debtor  to  the  trustee  was 
fraudulent,  to  defeat  the  rights  of  creditors,  is  a  matter  of  fact,  which  should  be 
found  by  the  county  court     FUk  v.  Field  4*  J^-,  141. 

8.  Where  it  appeared  from  the  disclosure  of  the  trustee,  that  the  property  of  the 
principal  debtor  had  been  attached  on  a  debt  for  $1000,  and  that  thereupon  the 
principal  debtor  agreed  with  the  trustee,  that,  if  he  would  pay  that  debt,  he 
would  eiecute  to  the  trustee  a  note  for  $1200,  payable  on  demand,  and  would 
co.nfess  judgment  thereon  and  allow  him  to  levy  and  collect  the  same  forthwith, 
and  it  appeared  that  this  was  done  and  the  trustee  collected  the  whole  amount 
of  the  $1200  note,  it  was  held,  that  he  was  not  chargeable,  under  the  statute, 
as  the  trustee  of  the  principal  debtor,  for  the  $200  received  by  him  above  the 
sum  paid  out.     lb, 

9.  The  indebtedness  evidenced  by  a  bond,  given  to  indemnify  an  officer  for  hav- 
ing attached  property  of  doubtful  ownership,  may  be  attached,  by  trustee  pro- 
cess, as  the  property  of  the  officer,  afler  judgment  has  been  recovered  against 
the  officer  by  a  third  pergon  for  taking  the  property.  Downtr  t.  Tojdiffif  IV., 
899. 

10.  A  debt,  which  is  certain  as  to  the  liability,  and  nncertain  only  as  to  the 
amount,  is  not  contingent,  within  the  meaning  of  the  statute,  but  may  be  taken 
by  trustee  process.    lb. 

11.  A  disclosure  of  one  enrnmoned  as  tmstee  cannot  ordinarily  be  treated  as  evi- 
dence against  another  person,  who  is  also  summoned  as  trustee  in  the  same 
anit.  Disclosures  of  trustees  are  analogous,  in  this  respect,  to  answers  in  cban* 
eery.     1  b, 

12.  Where  a  bond,  given  to  indemnify  an  officer  for  having  attached  property 
of  doubtful  ownership,  was  signed  by  one  person  as  principal  and  by  an- 
other  as  surety,  and  judgment  had  been  recovered  against  the  officer  for  tak- 
ing the  property,  and  the  signers  of  the  bond  were  summoned  as  trustees  of 
the  officer,  in  a  suit  against  him,  it  was  held,  that  notice  of  the  assignment 
of  the  bond  by  the  officer  to  a  third  person,  given  by  the  assignee,  before 
the  service  of  the  trustee  process,  to  the  person  who  signed  the  bond  as 
flurety,  without  proof  of  notice  to  the  principal  in  the  bond,  was  not  suf- 
ficient, to  entitle  the  assignee  to  bold  the  amount  due  upon  the  bond,  as 
claimant  in  the  trustee  suit.     lb, 

18.  Where  it  appeared  from  the  disclosure  of  a  trustee,  that  he  had  in  his  posses- 
sion certain  military  accoutrements,  belonging  to  the  principal  debtor,  who  was 
adjutant  of  the  regiment,  and  that  the  principal  debtor  had  some  time  previously 
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absconded  from  the  itate,  it  was  held,  that  he  had  eeaaed  to  be  an  officer,  in 
conseqaeoce  of  his  removal  from  the  state,  and  that  be  was  no  longer  under  ob- 
ligation to  famish  these  military  accoutrements,  and  that  conseqoentlj  the  statf- 
nte  exemption,  as  to  him,  had  ceased,  and  that  the  tmstee  shoald  be  hoJden 
chargeable  for  the  articles.     Owen  ▼.  Gray  if  TV.,  543. 

14.  A  trustee,  who  excepU  to  the  decision  of  the  county  court  charging  him 
as  trustee,  and  brings  the  case  into  this  court,  and  does  not  prevail  upon  bis 
exceptions,  either  in  whole,  or  in  part,  will  not  be  allowed  to  retain,  out  of 
tbe  funds  in  his  hands,  hiscosU  in  this  court  ;~neither  will  he  be  required 
to  pay  the  cosU  of  the  opposite  party  in  this  court.  Brown  ▼.  Dovif  ^  TV., 
608. 

15.  Where  one  summoned  as  trustee  bad,  previous  to  the  service  of  the  tms- 
tee process  upon  him,  signed  a  promissory  note  as  co-surety  with  the  prin- 
cipal defendant,  and  paid  the  note  aAer  the  trustee  process  was  served  up- 
on him,  it  was  held,  that  he  was  entitled  to  deduct  from  the  funds  in  his 
hands  one  half  of  the  amount  so  paid,~being  the  amount  for  which  he  was 
entitled  lo  call  upon  the  principal  defendant  for  contribution  as  co-surety. 
Strong  et  al,  v.  JlfttcAcU  ^  TV.,  644. 

16.  But  he  was  not  allowed  to  deduct  from  tbe  fands  in  his  hands  the  amount 
of  a  note,  due  from  the  principal  defendant  to  a  third  person,  which  he  had 
promised  to  pay  for  the  principal  defendant  prior  to  the  service  of  the 
trustee  process,  but  which  promise  was  void  by  the  statute  of  irands.    /^. 

See  PRocxss  4. 

TRUSTS  AND  TRUSTEE. 

1.  The  husband  is  competent  to  act  as  trustee  of  his  wife's  separate  property  aa 
well  as  any  other  person,  if  doly  appointed;  and  he  will  sometimes  be  regarded 
as  such,  with  a  view  to  the  protection  of  the  wife's  separate  property  against 
his  creditors,  without  any  appointment  whatever.  Ptrttr  et  al.  v.  Bank  of  Bui' 
land  etal,,  410, 

2.  By  our  law  an  express  trust,  except  in  lands,  may  be  created  without  writing. 
No  prescribed  form  of  words  is  necessary,  to  create  it.  The  intention  of  the 
party  making  it  affords  the  only  sure  test  of  its  creation;  and,  in  ascertaining 
this  intention ,  the  language  is  not  to  be  tortured  by  any  technical  constructions, 
but,  as  in  the  case  of  wills  and  devises,  a  liberal  construction  is  to  be  adopted. 

Ih. 
8.  In  designating  a  trustee  to  take  charge  of  the  fund,  no  greater  certainty,  or  for- 
mality, is  reqoisite,  than  in  the  creation  of  the  fund  itself;  and,  indeed,  it  is  not 
necessary,  in  order  to  sastain  a  trust' in  equity,  that  a  trustee  should  have  been 
designated  in  the  instrument  creating  the  trust  fund,  or  by  any  simultaneous  or 
subsequent  instrument.    /6. 

4.  Where  it  appeared,  that  the  father  of  a  married  woman  intimated  to  her 
and  her  husband,  in  conversation,  that  he  was  about  to  make  her  an  advance 
in  money,  which  he  wished  to  have  invested  for  the  benefit  of  herself  and 
her  children,  and  he  subsequently  enclosed  in  a  letter  to  her  husband,  a 
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check  for  $1000»  payable  to  hia  daughter,  or  bearer,  and  expresed  in  the 
letter  a  wish  that  the  money  might  be  so  invested  as  would  be  for  the  mu- 
tual benefit  of  his  danghter  and  her  heirs,  leaving  the  mode  to^be  determin. 
ed  by  her  and  her  husband,  on  consultation  bet«reen  them,  and  it  appeared 
that  she  tben  had  three  children,  the  court  considered  the  evidence  suf- 
ficient to  justify  them  in  finding,  that  the  intention  of  the  father  was,  to 
set  apart  this  fund  for  the  exclusive  benefit  of  his  daughter  and  her  child- 
ren, and  to  place  it  under  the  control  of  her  husband,  as  her  trustee.    lb. 

5.  Property,  purchased  by  a  trustee  with  the  trust  funds,  and  held  by  him  in 
his  own  name,  is  not  subject  to  attachment  and  sale  by  his  creditors,  unless 
they  are  bona  fide  creditors  without  notice  of  the  trust.    lb. 

6.  Quarey  Whether  notice  of  the  trust,  received  by  the  attaching  creditors  sub- 
sequent to  the  attachment,  but  before  levy,  should  affect  their  rights  ac- 
quired by  the  attachment,  if  they  had  no  notice  of  the  trust  at  the  time 
the  attachment  was  made  ?    lb. 

7.  Notice  to  the  president  of  a  banking  corporation,  that  stock,  standing  upon 
the  books  of  the  bank  in  the  name  of  one  person,  is  held  by  him  in  trust 
for  another,  should  be  considered  as  notice  to  the  corporation.  And  it  is 
not  necessary,  in  order  to  affect  the  corporation  with  notice  of  such  trust, 
that  there  should  have  been  a  full  communication  of  all  the  circumstances 
connected  with  it.  It  is  enough,  in  such  case,  if  the  party  be  put  upon 
inquiry.    Jb. 

See  Chanckrt  23,  25. 

USURY,  Su  Assumpsit  2 :  Chancert  40, 41,  44 ;  Trustee  Process  4, 6. 

VARIANCE,  &e  Criminal  Law  5,  6;  Promissort  Notes  6. 

VENDUE,  See  Taxes. 

VERMONT  CENTRAL  RAIL  ROAD  CO. 

1.  The  provision  in  the  charter  of  the  Vermont  Central  Rail  Road  Compa. 
ny,  which  authorizes  a  person,  whose  land  has  been  taken  for  the  use  of 
the  Company,  and  who  feels  aggrieved  by  the  appraisal  of  the  damages  by 
the  commissioners  appointed  in  pursuance  of  the  charter,  to  appeal  to  the 
county  court,  and  which  provides  that  the^  decision  of  the  county  court 
shall  be  final  in  the  mutter,  does  not  entitle  the  person  thus  appealing  to 
have  his  damages  assessed  in  the  county  court  by  a  jury.  Gold  v.  Vt  Cen- 
tral RaU  Boad  Cb.,  478. 

2.  The  term  *<Court"  may  be  construed  to  mean  the  judgee  of  the  court,  or  to 
include  the  judges  and  jtury^  according  to  the  connection  and  the  object 
of  its  use.  Resort  must  be  had,  for  the  purpose  of  determining  the  form  of 
trial,  where  there  is  no  express  legislative  provision,  other  than  the  use  of 
the  general  term,  to  the  nature  of  the  question  submitted  to  the  court,  and 
the  mode,  heretofore  in  use,  of  determining  similar  questions.    lb. 
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8.  In  caiet  analogoni  to  those  where  land  has  been  taken  by  a  rail  road  corpora- 
tion, porsoaot  to  the  proviaiom  of  their  charter,  it  has  never  been  the  practice 
ia  thia  state,  where  the  matter  has  been  pending  in  the  county  coort,  to  assess 
the  damages  by  a  jory, — hnt  by  oommiasioners,  or  perhaps  by  the  judges  of  the 
coort.    H. 

4.  The  statnte  of  Nov.  2, 1846,  which  provides,  that,  when  it  becomes  necessary 
to  assess  damages,  and  no  other  provitiont  are  made  by  law  for  such  assessment, 
the  same  shall  be  aasessed  by  a  jury  npon  the  request  of  either  party,  doea  not 
entitle  a  person,  whose  kind  has  been  taken  by  *!'e  Vermont  Central  Rail  Road 
Company,  and  who  has  appealed  from  the  appiaiaal  of  his  damagea  by  the 
commissioners  appointed  under  the  charter,  to  have  his  damages  assessed  by  a 
jury  in  the  county  court; — since  the  general  terms  used  in  the  charter  of  the 
company  most  be  construed  to  have  provided,  that  the  damages,  in  such  cases, 
should  be  assessed  in  the  mode  usual  in  this  State  in  analogous  cases,  which 
is  by  the  appointment  of  commissioners  by  the  county  court,  or  perhaps  by  the 
judges  of  the  court, — but  never  by  a  jury.     lb. 

WARRA  TY,  Set  Coittract  4,  5,  8,  9, 19;  Iitfaht  1,  8. 

WITNESS,  Sit  firio^aci:. 
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